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KAHANDAWELA
v

NATIONAL HOUSING AND DEVELOPMENT 
AUTHORITY AND ANOTHER

C O U R T  O F  A P P E A L  
SRIPAVAN, J.
C A  754/99
D E C E M B E R  7, 2000, 
D E C E M B E R  16, 2003 A N D  
M A R C H  15, 2004

Writ o f mandamus -  Refusal to perform a legal duty -Presidential directive -  
Status of law ? - Is  it enforceable?
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The petitioner the widow of an Air Force Officer who died in action was allot­
ted a flat and a sale agreement was entered into with the 1st respondent. 
According to the terms of agreement, the petitioner agreed to pay the amount 
over a period of 20 years in stated monthly instalments.

The petitioner sought to repay on a  different basis. O n a directive from H.E. 
The President, the Secretary of Ministry of Housing directed the 2nd respon­
dent to formulate a  schem e for the purpose of giving flats on concessionary 
prices together with a selection criteria. The petitioner did not produce any suit­
able schem e with a selection criteria. However as  the petitioner had defaulted 
an additional sale agreement, with an undertaking to pay the balance amount- 
was entered into. The  petitioner thereafter sought a  writ of mandamus, to 

implement the proposals of H .E . The President.

Held:

(i) The Presidential directive relied on by the petitioner does not have the 
“status of law”. Duties enforceable by m andamus are those imposed by 
law.

(ii) Mandamus would not lie to enforce any further concessions not provid­
ed in a legal manner.

A P P LIC A TIO N  for writ of mandamus

C a s e s  referred to:

1. De Alwis v Silva -  71 N LR  108
2. State o f Assam v Ajit K um ar- 1969 (AIR) S C  1196

L.C. Seneviratne P.C., with K. Wickremasinghe for petitioner 

Ms B. Tilakaratne, Deputy Solicitor-General for respondents.

Cur.adv.vult

April 30, 2004

SR IPAVAN , J .
The pe titione r is the w idow  o f the late Squadron Leader K.A.J.P. 

Kahandawe la  o f the Sri Lanka A ir Force w ho  d ied in ac tion conse ­
quen t to an a ir crash. The pe titione r and he r husband were o ccu ­
py ing o ffic ia l M arried Q uarte rs a t the tim e o f the death o f the pe ti­
t io ne r’s husband. The C om m ander o f the A ir Force by le tte r dated  
15th M arch 1966 (P2) addressed to  the M in is te r o f Housing, 
Construction  and Public U tilities recom m ended the pe titione r’s 
app lica tion  to obta in a gove rnm en t flat. Accord ing ly, the pe titione r  
was a llo tted a fla t by the firs t respondent in the Manning Town
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Housing Scheme a t a purchase price o f Rs. 2,500,000.00. The peti­
tione r entered in to a sa le ag reem ent (P4) w ith the firs t respondent 
on 14th June 1966 a fte r m aking an in itia l deposit o f Rs. 800,000.00. 
Accord ing to the term s o f the agreem ent, the petitioner agreed to 
pay the balance am oun t o f Rs. 1 ,700,000.00 over a period o f 20  
years in m onth ly insta lm ents o f Rs. 7 ,085.00.

The departm enta l file produced by the learned D.S.G . shows  
tha t the second respondent on 5 th Novem ber 1966 received a let­
te r (P6) from  the pe titioner seeking perm ission to re-pay the bal­
ance am ount o f Rs. 1 ,700,000.00 on the fo llow ing basis:-

Rs. 5 ,000.00 pe r month fo r the firs t five years.
Rs. 6 ,000.00 per m onth fo r the  next five years.
Rs. 8 ,000.00 per month fo r the next five years
Rs. 9 ,000.00 per month fo r the  last five years

However, the second respondent by le tte r dated 17th February  
1997 (P7) in formed the pe titioner tha t the insta lm ents relating to  the  
purchase price could not be revised. Therea fte r on 29th September 
1998, the petitioner fo rwarded a le tte r (P11) to Her Excellency the  
President seeking a reduction in the purchae price o f the fla t a llo ­
ca ted to her. In the a foresa id le tte r the petitioner referred to a  
Directive No. PPL/H /02/65/95 dated 21s t June 1995 (P10) issued  
by the Secretary, M in is try o f Housing to the second respondent 
in form ing tha t Her Exce llency the  P residen t has d irected that 25%  
of all houses constructed by the  firs t respondent should be made  
ava ilab le to G overnm ent O ffice rs and 'th a t prio rity should be given  
to the fam ilies o f A rm ed Service Personne l killed in the North-East 
War. In the sa id letter, the Secretary, M in is try  o f Housing has d irect­
ed the second respondent to fo rm u la te  a su itab le scheme fo r the  
purpose o f g iv ing fla ts  on concess ionary prices toge ther w ith a 
se lection criteria .

It shou ld be noted tha t the pe titione r d id not produce any su it­
ab le schem e w ith a se lection crite ria  fo rm ula ted and implemented  
by the firs t respondent au tho rity  in re lation to the Manning Town 
Housing Schem e. In the absence o f any such scheme adopted in 
te rm s o f the law, th is cou rt is not in a position to decide the legal 
basis on which a reduction in the purchase price cou ld be given to 
the petitioner.
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The pe titioner subsequen tly  rece ived le tte r da ted 20 th  M ay  
1999 (P12) from  the firs t responden t au thority  in form ing tha t she  
has been perm itted to pay  the ba lance pu rchase price over a pe ri­
od o f th irty  years a t the rate o f Rs. 4 ,725 .00  pe r m onth com m enc­
ing from  14th June 1996. The  pe titione r was a lso requested to  be  
presen t a t the office o f the firs t responden t in o rde r to s ign an  add i­
tiona l sa le agreem ent to g ive e ffec t to  the necessary changes in the  
paym ent o f the ba lance purchase price. It is ev iden t from  the  
departm enta l file (fo lio  40 ) tha t the  Board o f M anagem en t o f the  
firs t respondent au tho rity  g ran ted  approva l to  the pe titione r to  pay  
the m onth ly insta lm ents a lready in de fau lt toge the r w ith  the  ba lance  
am oun t due to the  firs t responden t o ve r a period o f th irty  yea rs  
w ith o u t in te re s t from  14th June  1996. Thus, the  pe titione r on  1st 
Ju ly  1999 s igned an add itiona l ag reem ent (P13) undertak ing to  pay  
the ba lance am oun t in m on th ly  ins ta lm en ts o f Rs. 4 .725 .00 .

Learned P res iden t’s  C ounse l fo r the  pe titione r urged tha t the  
docum ent marked P12 be quashed and a m andam us be issued on  
the firs t respondent as it has fa iled  to  ab ide by the D irective  issued  
by Her Exce llency the P res iden t wh ich exp ress ly  p rov ides tha t in 
the sa le o f gove rnm en t fla ts, concess ionary  ra tes be g iven to the  
fam ilies and next o f kin o f personne l o f the A rm ed Forces k illed  in 
combat.

As I referred to in the ea rlie r pa rt o f th is judgem en t, in the  
absence o f any scheme approved and adopted in te rm s o f A c t No. 
17 o f 1979 as am ended, by the firs t respondent in se lling  fla ts  o r  
houses at a concess ionary  p ric e -to  the personne l in the A rm ed  
Forces and /o r the ir next o f kin, th is  cou rt canno t d irec t the respon ­
dents by m andam us to se ll the fla ts in question a t a pa rticu la r con ­
cess ionary price. Before m andam us can issue there m ust be legal 
du ty  cast upon the firs t respondent w ithou t d iscre tion to do the very  
th ing ordered . The m ere fac t tha t fla ts  have been so ld to certa in  
o thers by the firs t respondent a t a price less than offe red to the pe ti­
tione r is not a ground on wh ich a w rit o f mandamus can be issued. 
If the p re titione r’s com p la in t is tha t she has been d iscrim ina ted  by  
the firs t respondent in the sa le o f flats, she m ust have then sough t 
her rem edy in the Suprem e Court in the m anner p rov ided by the  
Constitu tion . The P residen tia l D irective re lied on by the learned  
P residen t’s Counse l does not have the sta tus o f “ Law” . Duties
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enforceable by m andam us are those imposed by law. In De Alwis 
v SilvaW, it was held tha t the adm in istra tive regulations laid down  
in the Ceylon G overnm ent Manual o f Procedure did not have the 
status o f law and tha t non-com pliance w ith them  could not be 
enforced by mandamus. (V ide State of Assam v  Ajit Kumar (2). 
Thus, it is fundam enta l fo r the invocation o f the remedy o f man­
damus, there m ust be a refusal to perform  some legal duty. The  
petitioner having s igned tw o agreem ents w ith the firs t respondent 
is bound by the term s and cond itions o f such agreem ents. In the  
result, m andam us would not lie to enforce any further concessions  
not prov ided in a legal manner. The pe titioner’s app lication is 
accord ing ly d ism issed. There w ill be no costs.
Application dismissed.


