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Civil Procedure Code Cap. LIl sections 85, 85(1) 704(1). 705(1) and 710 - Affidavit
imperative — Sum justly due — Summons returnable date — Defendant absent — Copy of
decree served on defendant — Non existent order nisi made absolute — Validity ~
Decree not signed by judge — Is it a nullity?

The plaintiff respondent instituted action under Cap. 53 of the Code to recover a sum of
money alleged to be due on a cheque. No affidavit was filed. The trial court ordered that
summons be served on the defendant, and when the detendant failed to appear in coun
the court made order nisi absolute.

HEILLD -

(i) Section 705(1) of the civil Procedure Code makes it mandatory for the plaintiff to make
an affidavit that the sum which he claims is justly due to him from the defendant. Whole
of the proceedings commencing with the institution of the action are bad.

(2) There was no summons returnable date, if the defendant is absent, the court should
proceed to hear the case ex parte and enter decree in favour of the plaintiff in terms of
section 85.

(3) After entering the decree under section 85(1) the court shall cause a copy of the
decree to be served on the defendant.

(4) Itis only after entering the decree properly signed by the judge, the court can issue
the writ of execution. A writ of execution not founded on a valid decree is a nullity
proceedings thereunder are void.

APPLICATION in revision from an order of the District Court of Gampaha.

S.A.D.S. SURAWEERA for defendant petitioner petitioner.

P.C.Gunawardena for plaintiff respondent respondent.
Cur. adv. vult.

June 4, 2004
L. K. WIMALACHANDRA., J.

This is an action filed by way of summary procedure under chapter
Lill of the Civil procedure Code, to recover a sum of money alleged to be
due on a cheque.
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The plaintiff instituted this action by presenting a plaint along with
summons in Form No. 19 in the first schedule to the Civil Procedure Code,
the cheque, proxy and the documents annexed to the plaint (vide Journal
Entry No..1 of the case record of the District Court). -

ltis to be observed that the plaintiff has not filed an affidavit which is
a mandatory requirement in terms of section 705(1) of the Civil Procedure
Code. Section 705(1) of the Civil Procedure Code makes it mandatory for
the plaintiff to make an affidavit that the sum which he claims is justly due
to him from the defendant. In order to entitle a person to sue under Chapter
LI of the Civil Procedure Code it is essential that the facts set out in the
affidavit must show that the sum claimed was rightly and properly due.
According to the journal entry dated06.01.1999 in the District Court case
record, the learned District Judge has ordered that summons be served
on the defendant. According to the Journal entry dated 28.04.2000
summons was served on the defendant. The summons read as follows :

"1 BB B0 0 gudo g §C §C wo/emEn O GiBad wgm
oD s’ 5B &HRn0 B8z B5E Y 8s wywed LI 0% udbedes
0O OO B0 e® glnmdemed RO wdd g ewiis,

20m0eees v 80 B35010m @f8us’ BOD e®t HImIDm {ma
2O 80 ©I0cBe® & 88 &m 14 graey ednderewnsy gded
C B¢, & s P 9 v 83 A0 Dilivnon BB wgm,
0D @083 B8 St wom red. O BEs »8sems &8 edfesesd
63’ 1y 350 e0dm Env (F$D1 Bule ewus wdw GBud
214816/66 20 MB ex0m geemle ®mgnd dnews’ Gi8wd 5112.50 ®
8¢l ¢ e § By amiess @1 9RO @ HBEDIE HEm® a8
RISCINSS

SOBS Daewest HPDO BREDWnes o 2D vel 9H0ed8 v BSOO
DA ey PO §FH svom AL Eedn THHO onuBs osnd
205 C1f 9CEOS BOedxT @A0 eud 838 wem adnd cHhom Ba”

This summons is in prescribed Form 19 in the first schedule to the
Civil Procedure Code. On 15.5.2000 the defendant failed to appear in Count
although summons had been served on him. (vide —journal entry No. (4)
dated 28.4.2000). On that day, i.e. 15.5.2000, the learned District judge
had made the following order (journal entry No. 5).
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“BEBmO D, co5n®s mm. eemnd §1d Hom Hod.

It is to be noted that in this case there was no order nisi to be made
absolute. On the summons returnable date if the defendant fails to appear,
the Court is required to enter decree (vide — Section 704(1) of the Civil
Procedure Code). In my opinion, in this situation the Court should proceed
to hear the case ex-parte and enter decree in favour of the plaintiff in terms
of section 85 of the Code, as at this stage section 710 of the Code applies.
Section 710 reads as follows :

“Except as provided in this chapter, the procedure under this
chapter shall be the same as the procedure in actions instituted
under Chapter VII”

The Chapter VIl deals with the institution of actions of regular
procedure.

~ After entering the decree in terms of section 85(1) of the Code, the
Court shall cause a copy of the decree so entered to be served on the
defendant in the manner prescribed for the service of summons. (vide
section 854 of the Code).

In the circumstances, the order made by the learned judge making a
non-existent order nisi absolute was wrong and must be set aside.

Another fundamental error made by the learned judge was the issue
of a writ of execution without a decree being signed by the judge. Itis only
after'entering the decree properly signed by the judge, the Court can issue
the writ of execution. A writ of execution not founded on a valid decree is
a nullity and the proceedings thereunder are void.

in the circumstances, | am of the opinion that the whole of the
proceedings commencing with the institution of this action are altogether
bad mainly for the reason that the plaint has not been accompanied by an
affidavit that the sum which he claims is justly due to him from the defendant.
If I may say so, the whole of the proceedings were altogether tad and
ineffectual and all acts done by the Court in the course of the proceedings
must fall through. Moreover the writ of execution taken out against the
defendant before entering the valid decree is void and of no effect.

Accordingly, all orders made by the fearned Judge cannot be allowed to
stand.
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For these reasons, | set aside the orders of the learned District
Judge made in this case and send the case back with direction that the
plaintiff shall make an affidavit in terms of section 705(1) of the Civil
Procedure Code if he so desires to proceed against the defentant by way
of summary procedure under Chapter Lill of the Civil Procedure Code. The
learned District Judge is directed to proceed with the case upon the plaintiff
complying with the provisions of Chapter LI of summary procedure on
liquid claims. Accordingly the appeal is aflowed.

The defendant is entitled to the costs of this appeal.
AMARATUNGA, J.- | agree

Appeal allowed ; case sent back. -




