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Primary Courts' Procedure Act, No. 44 o f  1979 - Sections 66(6) and 66(7) 
o f the Primary Courts’ Procedure Act - Jurisdiction to make Order - 
Precedent condition - Duty to encourage to facilitate dispute settlement.

Held :
(i) The Primary Court Judge was under a  peremptory duty to encourage 
or make every effort to facilitate dispute settlem ent before assum ing 
jurisdiction to hold an inquiry into the m atter of possession and impose 
on the parties a settlement by m eans of Court order.

(ii) The making of an endeavor by the Court to settle amicably is a 
condition precedent which had to be satisfied before the function of the 
Primary Court under section 66(7) began to consider who had been in 
possession.

(iii) The fact that the Primary Court had not made an endeavor to 
persuade parties to arrive at an amicable settlem ent fundamentally 
affects the capacity or deprives the Primary Court of competence to hold 
an inquiry into the question of possession.

APPLICATION for revision from the Order of the M agistrate’s Court of 
Warakapola.

Faiz Musthapha, P.C., with S.N. Senanayake  for petitioner.
Aloy Ratnayake, P.C., with R.A.D. Kumarawickrema for 1st respondent.

May 25, 2001.
U . de Z . GUNAW ARDENA, J .

T h is is  an  a p p lica tio n  to rev ise  an  order m ad e on  
21. 11. 1990, by the learned Primary Court Judge (Warakapola)
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u n d er  sec tio n  68(2) o f th e Primary C ourts’ Procedure Act. 
w h ereby h e  had held  th at th e 1st resp on d en t (A.M.M. Abdeen) 
had  b een  in  p o sse ss io n  and  so  w a s  en titled  to co n tin u e  to 
p o s s e s s  lot 9  o f th e  lan d  ca lled  N u gaga h a m u la h en a . The 
learned  Prim ary C ourt J u d g e , a lth ou gh  h e  had not said  so  in  
so  m a n y  w ord s, p resu m a b ly  in ten d ed  to sa y  th at the Is’ 
resp on d en t-resp on d en t had been  in p o ssess io n  at the relevant 
date i.e. 2 5 . 07 . 19 9 0  that being the date on  w hich  inform ation  
h ad  b een  filed by th e  police und er sectio n  6 6  o f the Primary 
Courts' Procedure Act, No. 4 4  o f 1979  (as am ended), in regard 
to th e d isp u te  b etw een  2 nd resp on d en t-p etition er (Ameer Ali 
H alaldeen  Ali) and  the l sl resp on d en t-resp on d en t w ith  respect 
to th e p o sse ss io n  of th e relevant lot. It is  com m on-ground  
th a t  th e  s a id  lo t 9  w h ic h  is  th e  su b je c t -m a tte r  o f th is  
ap p lication  h ad  b een  left u n -a llo tted  by th e final decree in the  
partition  action  No. 1 3 2 5 6  D.C. Kegalle w h ich  appears to have 
b een  en tered  on  15. 0 5 . 1979 . The 2 nd resp ondent-petitioner  
s ta te s  th a t th is  lot w a s  ow ned  and p o sse sse d  by Nisi Um m a  
a n d  S a t t u  U m m a  H u s a im a  w h o  o n  d e e d  N o. 2 5 1 8 -
16. 0 6 . 1 9 8 6  (P3) transferred the sam e to H assen . The said  
H a ssen  h a d  transferred th e sa m e on  deed No. 6 2 5 7  dated  
3 1 . 12. 1 9 8 9  to th e 2 nd resp ondent-petitioner.

In th is  c a se , th e cou rt is  called  u p on  to reach a decision  
on  affidavits. The d ec ision  arrived at after accom p lish in g  su ch  
a feat w o u ld  be an  exam p le o f a p ro cess  o f som eth in g  akin  to 
g u ess in g .

The order dated 21 . 11. 1990  m ade by the learned Primary 
C ourt J u d g e  h a s  to be vacated  s in ce  he had  m ade that order 
w ith o u t com p ly in g  w ith  a  p reced en t-con d ition , a s  exp lained  
in  th e  seq u e l. And, a s  s u c h  he h ad  no ju r isd ic tio n  to m ake  
th e  order h e  did. Conditio praecedens adimpleri debet prius 
quam sequatur ejfectus. It m ea n s th at th e condition-precedent 
m u st be fulfilled  before th e effect ca n  follow. To exp la in  the 
m a tte r  fu r th e r , it  i s  p e r t in e n t  to  c o n s id e r  th e  e ffe c t ,  
resp ectively , o f th e  op eration  o f sec tio n s  66(6) and 66(7) of 
th e relevant Act, w h ich , m erits  quotation , in  th is  context, and



sc Ali v. Abdeen (Cunawardena, J.) 415

are as follows: sec. 66(6) : on the date fixed for filing affidavits 
and docum ents . . . the court shall before fixing the case for 
inquiry m ake every effort to in d u ce parties and p erson s  
interested (if any) to arrive at a settlem ent of the d ispute . . . ” 
sec. 66(7) : where the parties and persons interested (if any) 
do not arrive at a  settlem ent, the court sh a ll fix the case for 
inquiry . . .”

Thus, it is to be observed that the Primary Court Judge  
w as under a perem ptory duty to encourage or m ake every 
effort, so  to say , to facilita te  d isp u te  se ttlem en t, before  
assum ing jurisd iction  to hold an  inquiry into the m atter of 
possession  and im pose on  the parties a settlem ent by m eans  
of the court order. It w as obligatory on the Primary Court as a 
condition-precedent to holding an  inquiry, to have m ade a 
co n sc io u s endeavor to have com p osed  or ironed out the  
differences betw een the parties-a duty which, in th is instance, 
had been neglected. The m aking of an  effort by the court w as  
such  a duty as should  have been  done or perform ed before 
the court could have validly em barked upon an  inquiry in 
pursuance of or rather in  com pliance w ith sec. 66(7) set out 
above. That is a prelim inary requirem ent w hich has to be 
fulfilled before the jurisd iction  of the Primary Court ex ists to 
hold an  inquiry under section  66(7). W hen Parliam ent has  
enacted that provided a certain situation exists, then a tribunal 
may have certain pow ers it is clear that the tribunal will not 
have those powers u n le ss  that situation  ex ists. The m aking  
of an endeavor by the court to settle  am icably is a condition  
precedent w hich had to be satisfied  before the function of the 
Primary Court under sec. 66(7) began, that is, to consider  
who had been in p ossession . S ince the Primary Court had 
acted w ithout ju risd iction  in proceeding to determ ine the  
question of p ossession , its  decision  is, in fact, o f no force or 
avail in law. Accordingly the decision  dated 21. 11. 1990 is 
hereby set aside. It is the m aking of an effort to induce parties 
and the fact that the effort w as not attended w ith su ccess  
that clothe the Primary Court w ith jurisd iction  to initiate an 
inquiry  w ith  regard  to  th e  q u e s t io n  a s  to w h o w a s in
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possession . The fact that the Primary Court had not made an 
endeavor to p ersu a d e  p arties  to arrive at an  am icable  
settlem ent fundam entally affects the capacity or deprives the 
Primary Court of com petence to hold an inquiry into the 
question of possession .

For the sake of com pleteness. I m ust say that the fact, 
that the judgm ent in th is case w as due w as brought to my 
notice only towards end of March 2001.

The order dated 21. 11. 1990 is set aside. The Primary 
Court is directed, if the parties so desire, to hold a fresh inquiry 
in com pliance w ith the provisions of the Primary Courts' 
Procedure Act, No. 44  of 1979 (as amended).

Order o f  the Primary Court s e t  aside.


