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C iv il P ro c e d u re  C o d e , s e c t io n  2 5 (b ) -  P o w e r  o f  A t to rn e y  -  A c t io n  f i le d  b y  P o w e r  
o f  A t to rn e y  h o ld e r  -  M a in ta in a b il i ty  -  P la in t  d o e s  n o t s h o w  th a t th e  p la in t i f f  is 
o u t o f  th e  te r r i to r ia l ju r is d ic t io n  -  Is  th e  p la in t  d e fe c t iv e ?

The action was filed by the plaintiff's Power of Attorney holder. Objection was 
taken that the plaint does not show that the plaintiff is out of the jurisdiction. 
The Court directed the petitioner to amend the caption.

Held:

(1) A Power of Attorney is valid - section 25(a) - only if the grantor is not with­
in the jurisdiction of the court.

(2) The caption of the plaint indicated that the plaintiff was resident within the 
local limits of the court. The plaint is defective and direction to amend the 
caption is valid.

An APPLICATION for leave to appeal from the Order of the District Court of 
Galle.
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AMARATUNGA, J.

T h is  is an  a p p lic a tio n  fo r  le a ve  to  a p p e a l file d  by th e  p la in tiff-  01 

p e tit io n e r  a g a in s t the  o rd e r  o f the  le a rn e d  D is tr ic t J u d g e  d ire c t in g  

the  p e titio n e r to  a m e n d  th e  c a p tio n  o f th e  p la in t. T h e  a c tio n  w a s  

file d  b y  th e  p la in tiff 's  P o w e r o f A tto rn e y  h o ld e r fo r  d e c la ra tio n  o f title  

to  the  p ro p e rty  d e s c r ib e d  in th e  p la in t.

O n  the  2 n d  tria l d a te  th e  le a rn e d  C o u n s e l fo r  th e  d e fe n d a n t 

ra ised  a p re lim in a ry  o b je c tio n  to  th e  m a in ta in a b ility  o f th e  a c tio n .

He has s u b m itte d  f irs tly  th a t th e  p la in t d o e s  n o t s h o w  th a t th e  p la in ­

tiff is o u t o f the  ju r is d ic tio n ; s e c o n d ly  th a t th e  c o p ie s  o f th e  P o w e r 

o f A tto rn e y  w e re  n o t te n d e re d  to  c o u rt to g e th e r  w ith  th e  p la in t a n d  10 

th ird ly  th a t th e  P o w e r o f A tto rn e y  d o e s  n o t d is c lo s e  th a t th e  a tto r ­

n ey  has the  p o w e r to  in s titu te  th a t a c tio n . O n  th is  o b je c tio n  the  

p la in tiff filed  w ritte n  s u b m is s io n s . T h e  p la in tiff 's  s u b m is s io n s  w e re  

th a t the  P o w e r o f A tto rn e y  had  b e e n  filed  in C o u rt and  in a n y  e v e n t 

a n y  o m is s io n  to  do  so  is c u ra b le . W ith  re g a rd  to  th e  s u b m is s io n  the  

p la in t d o e s  no t s h o w  th a t a t the  tim e  o f filin g  th e  a c tio n  th e  p la in tiff 

w as  o u t o f the  ju r is d ic tio n  o f co u rt, th e  p la in tiff 's  s u b m is s io n  w a s  

th a t it is a m a tte r to  be  p ro v e d  b y  e v id e n c e  a t th e  tria l.

T h e  le a rn e d  J u d g e  h as  c o n fin e d  h is  o rd e r  to  th e  o b je c tio n  th a t 

the  p la in t d o e s  n o t d is c lo s e  th a t a t the  tim e  o f filin g  a c tio n  th e  p la in - 20 

tiff w a s  o u t o f th e  te rr ito r ia l ju r is d ic tio n  o f th e  C o u rt.

T h e  a b s e n c e  o f a n y  re fe re n c e  in th e  J u d g e 's  o rd e r  to  the  o th e r  

tw o  o b je c tio n s  ra ise d  b y  th e  le a rn e d  c o u n s e l e n a b le s  m e to  p re ­

su m e  th a t th e  le a rn e d  J u d g e  w a s  s a tis fie d  th a t th e  P o w e r o f 

A tto rn e y  w a s  b e fo re  C o u rt and  th a t it e m p o w e re d  the  A tto rn e y  to  

file  th is  a c tio n . T h e  le a rn e d  J u d g e  h as  o n ly  d e a lt w ith  th e  s u b m is ­

s ion  th a t the  p la in t d o e s  no t in d ic a te  th a t th e  p la in tiff w a s  o u t o f the  

te rr ito ria l ju r is d ic tio n  o f the  c o u rt a t th e  tim e  th e  a c tio n  w a s  file d . In 

th is  c o n n e c tio n  the  re le v a n t p ro v is io n  o f th e  C iv il Procedure Code 
is s e c tio n  2 5 (b ) w h ic h  ru n s  a s  fo llo w s : 30

“25 . T h e  re c o g n iz e d  a g e n ts  o f p a rtie s  b y  w h o m  su ch  a p p e a r ­

a n c e s  a nd  a p p lic a tio n s  m a y  be  m a d e  o r a c ts  m a y  be d o n e  a re -
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(b) Persons holding general powers o f attorney from persons 
not resident within the local lim its o f the jurisdiction o f the 
court within which lim its the appearance or application is 
made o r act done authorizing them to make such appear­
ance and make application, and do such act on behalf of 
such parties....’’ (Emphasis added)

In Udeshi v Mather,P) th is  C o u rt h a v in g  c o n s id e re d  the  a fo re ­

sa id  p ro v is io n  h e ld  th a t a  P o w e r o f A tto rn e y  is va lid , in re sp e c t of 

s e c tio n  2 5 (a ) o f the  C iv il P ro c e d u re  C o d e , o n ly  if the  g ra n to r is not 

re s id e n t w ith in  th e  ju r is d ic tio n  o f the  C o u rt. T h is  d e c is io n  w e n t up in 

a p p e a l to  th e  S u p re m e  C o u rt and  the  ju d g m e n t of the S u p re m e  

C o u rt is re p o rte d  in Udeshi v MatherS2> T h e  S u p re m e  C o u rt has 

re v e rs e d  th e  d e c is io n  o f th e  C o u rt o f A p p e a l and  has a llo w e d  the 

a p p e a l on  d iffe re n t g ro u n d s . H o w e v e r the  S u p re m e  C o u rt d id  not 

c o n tra d ic t, d is s e n t fro m , v a ry  o r se t a s id e  the  v ie w  o f the  C o u rt of 

A p p e a l th a t if a p o w e r o f a tto rn e y  is to  be va lid  th e re  m us t be p ro o f 

b e fo re  c o u rt th a t th e  g ra n to r  o f the  p o w e r o f a tto rn e y  is not res ide n t 

w ith in  th e  ju r is d ic tio n  o f th e  C o u rt. T h e  a u th o ritie s  c o n s id e re d  by 

A tu k o ra le  ,J. in th e  ju d g m e n t o f the  S u p re m e  C o u rt s u p p o rt the 

v ie w  a d o p te d  by  th e  C o u rt o f A p p e a l in Udeshi v Mather (supra). 
T h o s e  c a s e s  c le a rly  s u p p o rt th e  p ro p o s itio n  th a t in te rm s  o f s e c ­

tion  2 5 (b ) th a t a P o w e r o f A tto rn e y  is va lid  o n ly  if the  g ra n to r is not 

re s id e n t w ith in  the  ju r is d ic tio n  o f the  C ou rt. In Alia M arkarv Pathu 
Muttu and  Natchiya<3>, o b je c tio n  w a s  ta ken  to the  v a lid ity  o f the 

p ro xy  o f th e  a p p e lla n t, a  M o h a m a d e n  w o m a n , on  the  b as is  th a t she 

and  h e r tw o  a tto rn e y s  w h o  s ig n e d  h e r p ro xy  on  the s tre n g th  o f the 

P o w e r o f A tto rn e y  g ive n  to th e m  a re  a ll re s id e n t w ith in  the  loca l lim ­

its o f ju r is d ic tio n  o f th e  C o u rt and  th e re fo re  the  a tto rn e y s  had no 

a u th o r ity  to  s ig n  the  p roxy. T h is  o b je c tio n  w a s  u ph e ld  bu t s ince  the 

o b je c tio n  had  no t b e e n  ta k e n  in th e  lo w e r C o u rt, the  a p p e lla n t w as  

a llo w e d  to  re c tify  h e r p roxy.

In William Silva v  M .D.Sirisena<4) a t the  tim e  the ac tion  w as 

in s titu te d  on a p ro x y  g iv e n  b y  the  a tto rn e y  the  p la in tiff w a s  re s id e n t 

w ith in  th e  lim its  o f th e  ju r is d ic tio n  o f the  C o u rt. In a p p e a l w h e n  the 

v a lid ity  o f the  p ro x y  w a s  c a n v a s s e d , the  c o u rt u ph e ld  the  o b je c tio n  

and  h e ld  that, th e re  w a s  no va lid  a c tio n  a nd  a c c o rd in g ly  d ism isse d  

th e  a c tion .
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T h e s e  c a s e s  c le a rly  s h o w  th a t in te rm s  o f s e c tio n  2 5 (b ) o f th e  70 

C iv il P ro c e d u re  C o d e  th e  a tto rn e y  h as  a u th o r ity  to  a c t fo r  th e  

g ra n to r  o f th e  P o w e r o f A tto rn e y  o n ly  if th e  la tte r  is  n o t w ith in  th e  

loca l lim its  o f th e  ju r is d ic tio n  o f th e  co u rt.

In th is  in s ta n t c a s e  th e  c a p tio n  o f th e  p la in t in d ic a te d  th a t the  

p la in tiff w a s  re s id e n t w ith in  the  lo ca l lim its  o f th e  C o u rt. T h e re  w a s  

no m a te ria l b e fo re  C o u rt to  s h o w  th e  c o n tra ry . T h e re fo re  th e  

le a rn e d  J u d g e  c a m e  to  th e  c o rre c t c o n c lu s io n  th a t th e  p la in t w a s  

d e fe c tiv e . A c c o rd in g ly  he  d ire c te d  th e  p la in tiff  to  a m e n d  th e  c a p tio n .

T h e  p la in tiff s h o u ld  h a ve  c o m p lie d  w ith  th is  d ire c t io n  w ith o u t u n n e c ­

e s s a rily  w a s tin g  h is tim e  a n d  m o n e y  a n d  th e  v a lu a b le  ju d ic ia l t im e  so 

o f th is  C o u rt. T h e re  is no  m e rit w h a ts o e v e r  in th is  a p p lic a tio n . 

A c c o rd in g ly  le a ve  to  a p p e a l is re fu s e d  a n d  th e  a p p lic a tio n  is d is ­

m isse d . T h e  fa c t th a t th e  re s p o n d e n ts  h a ve  n o t a p p e a re d  b e fo re  

th is  C o u rt p re v e n ts  m e  fro m  o rd e r in g  h e a v y  c o s ts  a g a in s t th e  p e ti­

tio ne r. N o  co s ts .

BALAPATABENDI, J. - I a g re e .

A pp lica tion  d ism issed.


