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RATNASIRI AND OTHERS 
v

ELLAWALA AND OTHERS

C O U R T  O F  A P P E A L  
M A R SO O F, P C .  P C A  A N D  
SRIPAVAN, J.
C A  16, 2004
MAY 12, A N D  25 2004

Writ o f certiorari /  mandamus -  Quash decision to -  transfer -  Appeal Board 
constituted by the Public Service Commission -  Board not properly constitut­
ed? -  Applicability of the Establishment Code -  Constitution, 1972, sections 
106 and (10) -  Constitution, 1978, Articles 55, 56, 106 (s), 107 (1), 126, 140, 
61A and 61B -  17th Amendment -  Cluster o f jurisdiction -  Judicial review of a 
decision o f Public Service Commission Barred? -  Ratification of illegal act by 
Public Service Commission -  Does it make it lawful? -  Pleasure principle abol­
ished? -  Interpretation Ordinance, 9  22.

The petitioner sought to quash the decision of the Transfer Appeal Board 
(T.A.B.) on the basis that it was not properly constituted. The  Secretary, 
Ministry of Tertiary Education, the 4th respondent recommended the names to 

the Public Service Com m ission (PSC) which approved the sam e. It was con­
tended that the T .A .B . has to be constituted as provided for in the 
Establishment Code.
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The respondent contended that in view of Article 61A  (17th Amendment) court
has no jurisdiction to inquire into or call in question the impugned order and
further that as the orders made by the 4th respondent Secretary are not chal­
lenged, the application is futile.

Held:

(i) Article 61A  -  17th Amendment -  seeks to oust the jurisdiction of courts 
to review determination of the P .S.C . except where there has been a vio­
lation or imminent violation of a  fundamental right.

Per Saleem Marsoof, J. P/CA.

‘T h e  seventeenth Amendment has brought about several fundamental 
changes in relation to the public service, the most important of which 
was the abolition of the pleasure principle which was recognised by our 
law as a fundamental norm inherent in the prerogative of the British 
Crown and was expressly embodied in every Constitution of this coun­
try since 1946”.

(ii) Provisions of the Establishment C o de  such as Cap. 111:5:1 being sub­
ordinate legislation cannot prevail over or inhibit the application of 
Article 61 in terms of which the decision of the P .S .C . which has been 
m ade in pursuance of powers vested in the P .S .C . by Article 65 is pre­
cluded from judicial review.

(iii) However Article 55 (5) would be of no effect if the order is made by an 
officer who does not have legal authority to do so. In such cases it could 
be held that the decision of the relevant authority is null and void and  
the preclusive clause is no bar to review.

(iv) A s  the impugned decision of the 1-3 respondents who purported to act 
the T.A.B. was clearly not m ade in pursuance of any power or duty con­
ferred or imposed on them by any provision of law or delegated to them 
by the P .S .C . Article 61A  has no application to the impugned decision.

Per Saleem  Marsoof, J. P/CA.

“I am inclined to the view that the P .S.C . as  well as  a  Committee of the 
Com m ission or a  Public Officer exercising delegated authority may in 

appropriate circumstances ratify an order made or action taken by a  
public officer without authority; there is nothing in the Constitution or 
any law to prevent the respondent Secretary, from making a decision in 

regard to a  matter where som e person or body of persons has previ­
ously made som e decision without any authority to do so.

(v) The decision or determination made by the 4th respondent Secretary, 
being the decision or determination of a public officer exercising author­
ity delegated by the P.S.C. are precluded from judicial review by Article 
61 A.
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(vi) It is futile to issue a writ, since what is sought to be quashed therein is 
the decision said to have been made by the T.A.B., however the 4th 
respondent to whom the power of transfer has been delegated by the 
P.S.C. has approved and adopted the decision of the TAB. No relief has 
been sought against that decision; therefore it would be futile to grant 
the reliefs prayed for since it would still leave intact the decision of the 
4th respondent.

APPLICATION for writ of certiorari /  mandamus.
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July 16, 2004

MARSOOF, PC. J (P/CA)

The petitioners are ins tructo rs in d iffe rent d isc ip lines in the  
Departm ent o f Technical Education and Tra in ing who are a ttached  
to severa l Technical Co lleges s itua ted in various parts o f Sri Lanka. 
Adm ittedly, they belong to the Sri Lanka Technica l Education  
Service, and they have invoked the ju risd ic tion o f th is  cou rt seek ­
ing an orde r in the nature o f a w rit o f certiorari to have the  decis ion  
made by the T ransfer Appea l Board consisting o f the 1st to  3rd  
respondents, quashed on the basis tha t the said Board was not 
properly constitu ted. W hile praying fo r a dec lara tion from  th is  cou rt 
tha t the said dec is ions are null and vo id and inva lid  in law, the pe ti­
tioners a lso seek an orde r in the nature o f a w rit o f mandamus 
d irecting the respondents to convene “a fresh and a p roper appea l 
board accord ing to law” to de te rm ine the appea ls they have lodged  
aga ins t the decis ions o f the T ransfe r Board, w ith respect to  the ir 
trans fe r for the year 2004.

For the purpose o f apprec ia ting the  case o f the  pe titioners , it is 
necessary to re fe r to the M anua l o f T ransfers app licab le  to  the  
teach ing sta ff in the Sri Lanka Technica l Education Service m arked  
P1 and IR1(a). In paragraph 01 o f the sa id Manual o f T ransfe rs , it 
is exp ress ly  prov ided tha t transfe rs o f the ca tego ry  o f teach ing  s ta ff 
to  wh ich the pe titioners be long shou ld  be carried ou t in acco rdance  
w ith the p rov is ions o f C hap te r III o f the Estab lishm en t Code. 
Paragraph 03  o f th is  Manua l p rov ides tha t the T rans fe r Board to  be  
estab lished fo r th is  purpose shou ld  be cha ired by the  D irector- 
G enera l o f Technica l Education and T ra in ing o r h is nom inee, and  
th a t it shou ld  a lso  in c lude  the  S ta ff O ffic e r head ing  the  
Estab lishm en t Unit o f the D epartm ent and a representa tive each o f 
every trade union wh ich has as its m em bersh ip  more than 15%  of 
the tota l num ber o f o fficers in the serv ice w ith respect to wh ich the  
Board is constitu ted.

The bone o f contention in th is  case is the va lid ity o f the com po­
s ition o f the T ransfe r Appea l Board wh ich  was, as ev idenced by the  
le tte r dated 11th Ju ly  2003 (IR18) issued by the 7th respondent, 
cons titu ted  by the Pub lic Serv ice  Comm ission, to  hea r appea ls  
made by those who are aggrieved by the  decis ions o f the  T rans fe r
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Board, the com position o f wh ich has been challenged in these pro­
ceedings. A lthough there are severa l references to a Transfer 
Appeal Board in the Manual o f Transfers, none o f its provisions  
deal w ith the com position o f the T ransfe r Appeal Board. Learned  
Counsel fo r the petitioner there fo re  subm its tha t in the absence o f 
any provisions to  the con tra ry in the Manual o f T ransfer Appeal 
Board has to  be constitu ted as prov ided in clause 5.1 o f Chapter III 
of the Estab lishm ent Code, wh ich provides as fo llows:

“A  T rans fe r Appea l Board w ill cons is t o f the Head of 
Departm ent and a Sen io r S taff O fficer nom inated by the  
Head o f the Department, o the r than an o fficer who served on 
the T ransfe r Board.”

It was the main con ten tion o f learned Counsel fo r the petitioners  
tha t the T ransfe r Appea l Board tha t purported to  determ ine the ir 
respective appea ls aga ins t the transfe rs ordered by the T ransfer  
Appeal Board was not constitu ted in accordance w ith Chapter III 5 
: 1 o f the Estab lishm ent Code. Learned Counsel fo r the petitioners  
subm itted tha t the T ransfe r Appea l Board was im properly constitu t­
ed in so fa r as it was not headed by the 2nd respondent who was  
the D irector-Genera l o f Technica l Education and Train ing, and was  
chaired instead by the 1 st respondent Additional Secre tary to the  
M in istry o f Tertiary Education and Train ing, under the purv iew  of 
which M in is try the 2nd respondent functioned, ^nd  Technical 
Colleges s itua ted all ove r the island were in fact adm in istered.

It w ill be usefu l a t th is stage to outline the process by which the  
Public Service Com m ission purported to approve the composition  
of the T ransfe r Board and the T ransfe r Appeal Board. In con fo rm i­
ty  w ith paragraph 03 o f the Manual o f T ransfer marked P1 and 
1R1(a) wh ich prov ided tha t the T ransfer Board should be headed  
by the D irector-G enera l o f Technica l Education and Train ing or his 
nom inee, the 2nd respondent by his le tter dated 28th May 2003  
marked IR16, recom m ended to the Secre tary to the M in istry of 
Tertiary Education and T ra in ing certa in names o f persons to be 
appo in ted to these Boards. In particular, he recom m ended that the  
T ransfe r Board shou ld be cha ired by Santha Manathunga, who  
then held office as D irec to r (Adm in istra tion), and the T ransfer 
Appeal Board should be cha ired by the 2nd respondent h im se lf in 
his capac ity  as D irec to r-G enera l o f Technica l Education and
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Training. The Secre ta ry to the M in istry o f Tertiary Education and  
Train ing in turn made substan tia lly  the sam e recom m endations to  
the Pub lic Serv ice Com m ission in the le tte r dated 3rd June 2003  
marked IR17 addressed by him to the Secre ta ry  to the  Public  
Service Comm ission.

The Public Serv ice Com m ission approved these recom m enda­
tions as ev idenced by its le tte r dated 11th Ju ly  2003  m arked IR18, eo 
sub ject to  two s ign ifican t m odifica tions. F irstly, it d irec ted  tha t the  
trade union represen ta tives p rescribed by pa rag raph '3  : 5 (b) o f  
Chapter III o f the Estab lishm ent Code shou ld  a lso be added as  
mem bers o f the T rans fe r Board. Secondly, the Pub lic  Serv ice  
Com m ission d irected tha t in p lace o f Santha M anathunga, whose  
name had been approved fo r appo in tm en t to the T rans fe r Board, 
an Add itiona l Secre ta ry to  the M in istry o f Tertiary Educa tion and  
Tra in ing shou ld  be appo in ted  to the T ransfe r Appea l Board as Its  
Cha irm an. Th is  was how  the  1st responden t, w ho  w as an  
Add itiona l Secre ta ry in the M in is try o f Tertiary Educa tion  and 90 

Tra in ing, cam e to be appo in ted as the Cha irm an o f the  T ransfe r  
Appeal Board o f wh ich the o the r mem bers we re  the 2nd respon­
dent D irector-G enera l o f Technica l Education and T ra in ing and the  
3 rd  re sponden t D ire c to r (R esea rch  & D e ve lopm en t) in the  
Departm ent o f Technica l Education and T ra in ing . The  Pub lic  
Service Com m ission has approved the appo in tm en t o f the 2nd  
respondent to the T rans fe r Appea l Board on ly as an o rd ina ry  m em ­
be r thereof, and not as its Chairman.

W hen th is m atte r was taken up fo r a rgum en t on 11th May, 2004  
learned S tate Counse l appearing fo r the responden ts ra ised tw o 100  

pre lim inary ob jec tions to the app lica tion , nam ely:-

(a) In v iew  o f the p rov is ions in A rtic le  61A  o f the Constitu tion , 
th is cou rt has no ju risd ic tion  o r pow er to inqu ire  in to, p ro ­
nounce upon o r in any m anne r ca ll in ques tion  the  
im pugned orders; and

(b) In any event, inso fa r as the o rders m ade by the  4 th respon­
den t Secre ta ry to the M in is try o f Tertiary Educa tion and  
Tra in ing are not cha llenged in these proceed ings, the app li­
cation o f the pe titioners is futile .
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Learned Counse l fo r the pe titioner and learned S tate Counsel no  
appearing fo r the respondents were heard in regard to these pre­
lim inary ob jections, and court reserved its o rde r to  enable counsel 
to  file  the ir w ritten subm issions.
The Ouster o f Jurisdiction by Article 61A o f the Constitution

Learned S tate Counsel has subm itted inter alia tha t th is court is 
deprived by A rtic le 61A  o f the Constitu tion o f the Democratic  
Socia lis t Repub lic o f Sri Lanka, 1978, o f ju risd ic tion to review the  
decis ion o f the Pub lic Service Com m ission marked IR18 constitu t­
ing the 1st to 3rd respondents as the T rans fe r Appea l Board. He 
a lso con tends tha t th is court is a lso p rec luded by Artic le 61A  of the 120 
Constitu tion from  review ing the decis ions m ade by the 1st to 3rd  
respondents s itting as the T ransfer Appeal Board. He has also sub­
m itted in paragraph 2.9 o f his W ritten Subm issions tha t in any event 
the dec is ions o f the 1st to 3rd respondents “have been adopted” by  
the 4 th respondent Secre tary to the M in is try o f Tertiary Education  
and Tra in ing, to whom  the Public Service Comm ission had de le ­
gated its powers relating to the trans fe r o f the petitioners by its 
orde r dated 27th June 2003 made in te rm s o f A rtic le 57 o f the  
Constitu tion and published in the G aze tte  Extraord inary No. 1295 /
26 dated 2nd Ju ly 2003 marked 1R15 and 7R2. Learned State 130  

Counse l con tends that inso fa r as the 4 th  respondent is a public offi­
ce r who has purported to exerc ise pow er o r du ty  de legated to him  
under Chapte r IX o f the Constitu tion , A rtic le  61A  o f the Constitu tion  
prevents th is  cou rt from  looking into the va lid ly  o f the orders made  
by the  4 th respondent.

Learned S ta te Counse l has subm itted tha t in app ly ing the provi­
s ions o f A rtic le  61 A, cou rt should bear in m ind the fea tures in tro­
duced by the Seventeen th Am endm ent in regard to the public se r­
v ice. He a rgues tha t the Seventeen th Am endm ent has put in place  
an e labora te  schem e o f reso lving d ispu tes re lating to the appoint- uo  
ment, p rom otion , transfer, d isc ip lina ry con tro l and d ism issa l o f pub­
lic o fficers, and the court m ust app ly  the prec lus ive clause con ­
ta ined in A rtic le  61A  o f the Constitu tion in such a m anner as to  
ensu re  th a t the  schem e fo rm u la ted  by  the  Seven teen th  
Am endm ent is g iven e ffec t to  the fu lle s t extent. Learned Counsel 
subm its  tha t the e labora te schem e con ta ined in the Seventeenth
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Am endm en t fo r the  resolu tion o f d ispu tes aris ing in connection w ith  
the pub lic  serv ice jus tifies  the  retention o f the  ous te r c lause in the  
fo rm  o f A rtic le  61A  desp ite  the  rem ova l o f the  ‘p leasure p rinc ip le ’ 
from  A rtic le  55(1) o f the Constitu tion . In the  con tex t o f the subm is- 150  

sion m ade by learned S tate Counse l tha t “the p rec lus ive c lause  
incorpora tes the p leasure princ ip le and g ives e ffec t to  it” (v ide para­
g raph 2 .3  o f the W ritten Subm iss ions o f the  Respondents), it is nec­
essa ry to  appra ise the Constitu tiona l ous te r c lauses wh ich p reced ­
ed A rtic le  61A  in the ir h is to ric  perspective  and the ir re la tionsh ip  to  
the ‘p leasure p rinc ip le ’.

The princ ip le tha t a ll pub lic  o ffice rs ho ld  o ffice  a t the p leasure o f  
the C rown was a concep t necessarily  in c iden t to  sove re ign ty  wh ich  
becam e part o f ou r law  when Ceylon becam e part o f the  te rrito ries  
o f the Eng lish C rown in the E ighteenth Century. The  ‘p leasure p rin - 160  

c ip le ’ has been recogn ized and g iven e ffe c t to  in S ri Lanka in a  long  
o f dec is ions such as Vallipuram v  Postmaster-General <1), Silvk v  
Attorney-General2> and Kodeswaran v  Attorney-General (SC)(3) 
(PC)(3A>. The rule was firs t inco rpo ra ted  in to  a Constitu tion in Sri 
Lanka in 1946. However, the Ceylon (Constitu tion ) O rde r in Council 
o f 1946 (Cap. 379), wh ich incorpora ted in section 57  the reo f the so  
ca lled ‘p leasure p rinc ip le ’ , d id not seek to exc lude genera lly  the  
ju risd ic tion  o f courts to review  all o rde rs o r dec is ions re la ting to the  
pub lic  serv ice.

The  orig ins o f Constitu tiona l ous te r o f ju risd ic tion  to rev iew  17 0  

orde rs and dec is ions re la ting to the pub lic  se rv ice  can be traced to  
section 106(5) o f the Constitu tion o f the  Repub lic o f Sri Lanka, 
wh ich a lso exp ress ly  p rov ided in section 107(1) the “eve ry s ta te  
o ffice r sha ll hold office during the p leasure o f the P residen t” . The  
fac to rs tha t resu lted in th is rad ica l cu rta ilm en t o f the ju risd ic tion  o f 
courts  we re  exp la ined by W anasundera , J. in his d issen ting judge ­
m en t in Abeywickrema v  PathiranaW a t 182 in the fo llow ing wo rds:-

“Every person acqua in ted w ith pos t-independence period o f 
ou r history, espec ia lly  the constitu tiona l and legal issues tha t 
cropped up during tha t period, wou ld  know  how  the actions o f 18 O 
the governm en t and the Pub lic Serv ice Com m ission dea ling  
w ith p ractica lly eve ry aspect o f the ir con tro l ove r pub lic o fficers  
were cha llenged and taken to the courts. A stage cam e when  
the G ove rnm en t found itse lf p rac tica lly  ham strung by in junc­
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tions and court o rders and not g iven a  free hand to run the  
pub lic serv ice and the reby the  adm in is tra tion as effic iently as  
it wou ld w ish . The 1972 re form s cam e undoubtedly as a reac­
tio n s  to  th is . T he  th in k in g  beh ind  the  fram e rs  o f the  
Constitu tion was tha t the  pub lic serv ice must be made the  
exclus ive dom ain o f the Executive w ithout in terference from  190 
the courts .”

Section 106(5) o f the Constitu tion o f 1972 was replaced by  
Artic le  55(5) o f the Constitu tion o f 1978. A rtic le 55(1) o f the  
Constitu tion o f the Dem ocra tic Soc ia lis t Republic o f Sri Lanka pro­
v ided that:-

“Sub jec t to the p rov is ions o f the Constitu tion, the appointment, 
transfer, d ism issa l and d isc ip lina ry contro l o f public officers is 
hereby vested in the Cab ine t o f M in isters, and all public offi­
cers shall hold office at pleasure."

Th is was fo llowed and com plem ented by A rtic le  55(5) wh ich sought 200 

to preclude the exerc ise o f ju risd ic tion  by courts and o the r tribunals  
to review  decis ions re lating to the pub lic serv ice in the fo llow ing  
manner:-

‘Sub ject to the ju risd ic tion  con fe rred on the Supreme Court 
under paragraph (1) o f A rtic le  126 no court o r tribuna l shall 
have power or ju risd ic tion  to inqu ire into, pronounce upon o r in 
any m anner call in question , any o rde r o r decision o f the  
C ab ine t o f M in is te rs , a M in is te r, the  P ub lic  Se rv ice  
Comm ission, a Com m ittee o f the Pub lic Service Comm ission  
o r o f a pub lic officer, in regard to any matter concerning the 210  
appo in tm ent, transfer, d ism issa l o r d isc ip linary contro l o f a 
pub lic  officer.

A rtic le  61A  o f the Constitu tion , wh ich was introduced by the  
Seventeen th Am endm en t to  the  Constitu tion certified  by the  
Speaker on 3rd October, 2001 , seeks to  oust the ju risd ic tion of 
courts  to review  de te rm ina tions o f the Public Service Comm ission, 
a com m ittee the reo f o r any pub lic  officer, in the fo llow ing term s:-

“Sub jec t to  the p rov is ions o f paragrahps (1), (2), (3), (4) and  
(5) o f A rtic le 126, no cou rt or tribuna l shall have power or ju ris ­
d iction to inquire into, o r pronounce upon o r in any m anner call 220 

in question any o rde r o r dec is ion made by the Comm ission, a
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Comm ittee, o r any pub lic  officer, in pursuance of any power or 
duty conferred or imposed on such Commission, or delegated 
to a Committee or public officer; under th is C hap te r o r any  
o the r law.”

Th is  is a p rec lus ive c lause o f fa ir w idth wh ich seeks to  shu t ou t 
the courts from  the dom ain o f the pub lic serv ice excep t where there  
has been a v io la tion o r im m inen t v io la tion o f a fundam enta l right.

A lthough the ‘p leasure p rinc ip le ’ had ex is ted even p rio r to  the  
adven t o f the C onstitu tiona l ous te r c lause, th'e c lose link between 230 
these tw o concep ts p rom pted M ark Fernando, J. to  com m en t in 
Chandrasiriv The Attorney-General5) a t 121 that-

“The ous te r c lause w as in tended to  g ive e ffec t to  the  ‘p leasure  
princ ip le ’, and no t to  wh ittle  it down. The  app lica tion  o f the  
‘p leasure p rinc ip le ’ p reven ts the ground o f d ism issa l being  
questioned: the ous te r c lause com p lem en ts  tha t p rinc ip le  by  
tak ing aw ay the  ju risd ic tion  o f the courts  to  inqu ire  in to d is ­
m issa l -  on o the r g rounds, such as tha t ru les and p rocedures  
had not been com plied w ith .”

It is however necessary to emphasize tha t the two concepts are 240 

capable o f existing independently o f each other, as they d id p rio r to  
1972. In th is context, it is pertinent to observe that the Seventeenth  
Am endm ent to the Constitu tion has brought about severa l funda­
mental changes in relation to the public service, the m ost im portant 
o f which was the abolition o f the ‘p leasure princ ip le ’ wh ich was rec­
ognized by our law as a fundam enta l norm  inherent in the pre roga­
tive o f the British C rown, and was expressly em bodied in every  
Constitu tion o f th is country s ince 1946. It is indeed surpris ing tha t th is  
princip le was accomm odated in Constitu tion wh ich c la im ed to be  
independent, republican and even dem ocratic and socia list, and the 250 
removal o f th is concept by the Seventeenth Am endm ent o f the  
Constitu tion will no doub t contribu te to the independent o f the public  
service.

The Seventeenth Am endm ent to the Constitu tion has a lso in tro­
duced severa l o ther fea tures which seek to enhance the indepen­
dence o f the public serv ice wh ile  provid ing grea te r security o f tenure  
fo r the public officers. F irs tly , the appointment, promotion, transfer,
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discip linary contro l and dism issal o f public officers other than Heads 
o f Departments, have been taken out o f the Cabinet o f M inisters and 
vested in the Public Service Comm ission. S econd ly , while the 260 
Cabinet o f M in isters is vested with the power o f appointment and dis­
cip linary contro l o f Heads o f Department, it a lso has the power o f for­
mulating policies concerning the public service. T h ird ly , the Public 
Service Comm ission, wh ich is bound to conduct its affa irs in accor­
dance w ith the policy laid down by the Cabinet o f M inisters, is 
answerable to Parliament in regard to the exercise and discharge of 
its powers and functions. F ou rth ly , the Seventeenth Amendment 
provides for the appointm ent of the members o f the Public Service 
Comm ission on the recommendation o f the Constitu tional Council 
established under the said Amendment. F ifth ly , wh ile  the Public 270 

Service Comm ission is empowered to delegate to a  Comm ittee or a 
public officer its powers o f appointment, promotion, transfer, discipli­
nary control and dism issal o f specified categories o f public officers, it 
is expressly provided that any public officer aggrieved by an order 
made by any such Comm ittee or public officer may appeal first to the 
Public Service Comm ission and from there to the Adm inistrative  
Appea ls T ribuna l wh ich is appo in ted by the Jud ic ia l Service  
Comm ission. A ll th is is in addition to the beneficia l jurisd iction creat­
ed by Artic le 126 o f the Constitution which is expressly retained by 
Article 61A  o f the Constitution. These are the many pillars on which 280 

the edifice o f the Public Service rests.
In view  of the e laborate scheme put in place by the Seventeenth  

Am endm ent to the Constitu tion to resolve all matters relating to the 
public service, th is Court would be extremely re luctant to exercise  
any supervisory jurisd iction in the sphere o f the public service. I have 
no difficu lty in agreeing w ith the subm ission made by the learned 
State Counsel tha t th is Court has to apply the preclusive clause con­
ta ined in Artic le 61A  o f the Constitution in such a m anner as to 
ensure tha t the e laborate scheme formulated by the Seventeenth  
Am endm ent is given effect to  the fu llest extent. 290

The petitioners have challenged the legality o f the decision o f the 
Public Service Comm ission (embodied in 1R18) constitu ting the 1st 
to 3rd respondents as the Transfer Appeal Board, on the basis that 
the members o f the said Board were not appointed in accordance  
with clause 5.1 o f Chapter III o f the Establishment Code. Learned
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State Counsel argues tha t the judicia l review  o f a dec ision o f the  
Public Service Comm ission is absolutely barred by A rtic le 61A  o f the  
Constitution. The response o f the learned Counsel fo r the petitioners  
to  th is argum ent is tha t Artic le 61A  o f the Constitu tion app lies on ly to  
preclude the question ing o f any order o r decision m ade by the Public 3oo 
Service Comm ission “in pursuance of any power or duty conferred or 
imposed on such Commission, under th is Chapter o r any o the r law.”
He contends tha t the decision o f the Public Service Comm ission  
which is evidenced by 1R18 has been made in vio la tion o f clause 5.1 
o f Chapter III o f the Estab lishment Code which is b inding on the  
Public Service Comm ission. It was contended by learned Counse l for 
the petitioners tha t the Estab lishment Code has been issued by the  
Secretary to the M in istry o f Pub lic Adm in istra tion under the authority  
o f the Cabinet o f M in isters in term s o f Artic le 55(4) o f the Constitu tion  
o f 1978, and since the Code has the force o f law the decision o f the 310 
Public Service Comm ission has been made contrary to law  ra ther 
than in pursuance o f law.

In responding to th is argument, learned S tate counsel appearing  
for the respondents referred to Artic le 61B o f the Constitu tion (as 
amended by the Seventeenth Am endm ent to the Constitu tion) which  
provides that the rules, regulations and procedures re lating to  the  
public service in force on the date o f the com ing into operation o f tha t 
Am endm ent (such as the Establishments Code, wh ich was pub­
lished under the authority o f the Cabinet) w ill be deemed to continue  
only until the Public Service Comm ission “otherw ise p rov ides” . It has 320 

been contended by learned State Counsel that clause 5.1 o f Chapter 
III o f the Estab lishment Code is not applicab le to the appo in tm ent of 
the 1st to 3rd respondent to the Transfer Appeal Board as the Public  
Service Comm ission has made other provisions as contem pla ted by  
Article 61B of the Constitu tion. It is important to note tha t the a fo re ­
said article is a transitional provision which enacts that:-

“Until the Comm ission otherw ise provides, all rules, regulations  
and procedures relating to the public service as are in force on 
the date o f the com ing into operation of this Chapter, shall, 
mutatis mutandis, be deemed to continue in force as rules, reg- 330 

ulations and procedures relating to the public service, as if they  
had been made o r provided for under this Chapter.”
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The attention o f Court was invited by the learned State Counsel 
to  the documents marked 1R17 and 1R18 to demonstrate that the 
approval o f the Public Service Comm ission was obta ined for the con­
stitu tion o f the T ransfer Board and the Transfer Appeal Board, and 
tha t such approval amounted to what learned State Counsel 
described as “otherw ise providing” with in the meaning o f Article 61B. 
Learned S tate Counse l has stressed that the Public Service  
Comm ission is vested by Article 55(1) o f the Constitution with all 340 
powers and functions pertaining to the transfer o f public officers of 
the category to wh ich the petitioners belong, and that the said 
Comm ission has accord ing ly appointed the Transfer Appeal Board 
by its order conta ined in the letter dated 11th Ju ly 2003 addressed by 
the 7th respondent secretary to the Public Service Comm ission to 
the 4th respondent marked 1R18.

It is not possib le to agree with this contention o f the learned State 
Counsel as the docum ent marked IR 18 only indicate tha t the Public 
Service Comm ission has given its approval w ith regard to certain rec­
ommendations relating to the constitution o f the Transfer Board and 350 

Transfer Appeal Board w ith respect to the Technical Education 
Service. Such ad hoc approval does not replace o r purport to replace 
in a general way, the rules, regulation? and procedures relating to the 
public service as were in force on the date o f com ing into operation 
of the 17th Am endm ent to the Constitution. Article 61B is a transi­
tional provision which was intended to keep alive “all rules, regula­
tions and procedures relating to the public service” as were in force 
at the time o f the com ing into operation o f the Seventeenth  
Am endm ent until the Public Service Comm ission “otherw ise pro­
v ides” . The latter phrase is commonly used in transitional provisions 360 
found in the Constitution and in ord inary legislation to enable the con­
tinua tion in fo rce o f ex isting laws o r subord ina te  legislation. 
Interpreting Article 168(1) of the Constitution of 1978, which uses 
sim ilar phraseology, the Supreme Court has observed in Madan 
Mohan v Carson Cumberbatch & Co.LtdS®) at 85 that-

An “existing law” has to be expressly repealed if it has to be 
effaced o r its existence w iped out by a specific law enacted by 
Parliament. O therw ise it subsists and continues to remain law.”

It fo llows that in the absence o f specific legislation o r subordinate  
legislation which expressly repeal and replace the existing law or reg- 370
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illa tion , the la tter cannot be “w iped out” . W ha t A rtic le 61B o f the  
Constitu tion contemplates is fo r the Public Service Comm ission to  
formulate rules, regulations, and procedures relating to the public  
serv ice in a  genera l way which w ill have the e ffect o f rendering the  
pre-existing rules, regulations and procedures inoperative.

A s W anasundera, J. observed in The Public Service United 
Nurses Union v Montague Jayewickrema, Minister of Public 
Administration and OthersK7) a t 230-

“ ..........when existing genera l rules are sought to be altered, th is
too m ust be done in the sam e m anner and fo llow ing the identi- 380 

ca l procedures as fo r the ir formulation, namely, by enacting an  
am ending rule.”

The approval conta ined in 1R18 does not constitu te rules, regu­
lations and procedures o f general application wh ich could replace the  
p re -ex is ting  ru les, regu la tions and  p rocedu res  in c lud ing  the  
Establishments Code. In the circumstances, the court holds tha t 
1R18 is not in any m anner sanctioned by A rtic le 61B o f the  
Constitu tion. The court is o f the op in ion tha t the Public Service  
Comm ission has not made any contrary prov is ions wh ich w ill d is ­
continue the application o f the pre-existing rules, regulations and pro- 390 

cedures including the provision o f the manual o f transfe r and Chapter 
III o f the Establishments Code.

It is, however, re levant to note tha t the nature o f the power that 
was vested fn the Cabinet o f M in isters by Artic le 55(4) o f the  
Constitu tion (prior to the Seventeenth Am endment), in pursuance of 
which the Establishments Code was form ula ted and issued, has 
been exam ined by ou r C ou rts  in pas t jud ic ia l dec is ions . In 
Abeywickrema v  Pathirana (Supra) 138 Sharvananda, C.J., has  
observed that- .

“Artic le 55(4) empowers the Cabinet o f M in isters to make rules 400 

fo r all matters relating to public officers, w ithout impinging upon  
the overrid ing powers o f p leasure recognised under Article  
55(1). Matters relating to “public officer” com prehends all m at­
ters relating to employment, which are incidenta l to em ploym ent 
and form  part o f the term s and conditions o f such employment, 
such as, provisions as to salary, increments, leave, gratuity, 
pension, and o f superannuity, promotion and every term ination
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o f employment and removal from  service. The power conferred 
on the Cabinet o f M inisters is a power to make rules which are 
general in their operation, though they may be applied to a par- 410  

ticu lar class o f public officers. This power is a legislative power 
and this rule making function is fo r the purpose identified in 
Article 55(4) o f the Constitution as legislative, not executive or 
jud icia l in character.”

Th is approach was fo llowed in The Public Service United Nurses 
Union v  Montague Jayewickrema, Minister of Public Administration 
and Others (Supra). In the course o f his judgement in this case 
W anasundera, J. cited the above passage with approval and specif­
ica lly held tha t the Establishments Code “has all the binding force of 
a statute o r regulation” (page 236). 420

However, in Ramuppillai v  Festus Perera, Minister of Public 
Administration, Provincial Councils and Home Affairs and Othersi(8) 
when the question arose as to whether certa in C irculars issued by 
the Cabinet o f M inisters in term s o f artic le 55(4) o f the Constitution  
sanction ing the application o f ‘e thn ic quotas’ fo r making appoint­
ments to the Public Service were legislative o r executive in charac­
ter, a  Bench o f Seven Judges o f the Supreme Court chose to differ 
from  the approach adopted in the earlier decisions. Mark Fernando,
J. observed in the course o f his judgm ent a t pages 74 and 75-

“ In regard to the question whether the Circulars were made in 430 
the exercise o f legislative power under Article 55(4), with 
respect, I cannot agree w ith Sharvananda, C.J., tha t th is power 
is legislative power. It is, if a t all, a power “to make subordinate  
legislation fo r prescribed purposes” w ith in the meaning o f Article 
76(3). More likely, it is part o f the executive power which the 
Cabinet exercises, o r ancilla ry thereto. Such powers cannot 
a lways be neatly fitted into the traditional three-fold classifica­
tion; there are residual powers which, historically o r functionally, 
are ancilla ry to the legislative, the executive, o r the judicial 
power (thus the power o f nom inating Judges to hear a case, 440 
seem ing ly executive in character, was held to be an adm inistra­
tive power ancilla ry to the jud icia l power: R. v  LiyanageS8A). As 
Professor W ade observes, the boundary between legislative  
and executive power is not precise ly demarcated........
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I am  there fo re  o f the  v iew  tha t the C ircu la rs in ques tion  have  
been made in the exe rc ise  o f execu tive  power, o r a re  “adm in ­
istra tive leg is la tion” , and thus constitu te  ‘execu tive  o r adm in is ­
tra tive ac tion ’ w ith in  the  m eaning o f A rtic le  126 .......... ”

A  s im ila r approach was fo llowed by the Suprem e Cou rt in the  
la te r case o f Migultenne v  Attorney G enera l w here the  ques tion  450 

arose in the con tex t o f the Constitu tion o f S ri Lanka, 1972. In th is  
the  appellant, was a  ‘s ta te  o ffice r’ w hose serv ices had been te rm i­
nated by the S tate. It w as con tended on beha lf o f the appe llan t tha t 
the d iscre tion im p lic it in the  “p leasure p rinc ip le ”  had been g radua l­
ly restric ted o r d ilu ted by  subs tan tive  and p rocedura l sa fegua rds  
con ta ined in adm in is tra tive  ru les and regu la tions govern ing  the  
te rm s and cond itions o f pub lic  serv ice m ade by the  C ab ine t o f 
M in is ters in te rm s o f sec tion  106(3) o f tha t Constitu tion . It w as fu r­
the r subm itted tha t the appe llan t was no t liab le  to sum m ary  te rm i­
nation as the sa id ru les and regu la tions had m ade con tra ry  p rov i- 460 
sion. In re jecting the a rgum en t tha t the  ru les m ade unde r section  
106(3) prevail ove r the  “p leasu re  p rinc ip le ” ensh rined in section  
107(1), Mark Fernando, J . obse rved a t page 417 o f the  judgem en t-

“M r.G oonesekera is righ t in con tend ing tha t the ru les m ade  
under section 106(3) have s ta tu to ry  fo rce , to  the  sam e exten t 
as those made under A rtc le  55(4 ). However, th is  ru le m aking  
pow er is not a “ leg is la tive ” power, as s ta ted by Sharvananda ,
C .J., in Abeywickrema v  Pathirana, {supra) c ited w ith  approva l 
by W anasundera , J . in P.S.U.N.U. v  Jayawickrema, (supra) 
bu t “execu tive  o r adm in is tra tive " (as held by a bench o f seven 470 

Judges in Ramupillaiv Perera, (supra) and is the re fo re  sub jec t 
to  the fundam enta l rights ju risd ic tion , like o the r subord ina te  
leg is la tion (such as  Em ergency Regu la tions: Wickramabandu 
v  HerathS1°) T he  re cen t dec is io n  in Wickremaratne v  
Gunawardend'V tha t the m ak ing o f a regu la tion by the  
M in is te r is per se the  exe rc ise  o f leg is la tive pow e r de lega ted  
to  h im  by Parliam ent, and the re fo re  not sub jec t to  the  fu nda ­
menta l rights ju risd ic tion , is inconsis ten t w ith  Ramupillai and 
Wickramabandu, w h ich  do not appear to  have  been c ited .
I am  the re fo re  o f the v iew  tha t ru les m ade unde r section 480 

106(3) are subord ina te  leg is la tion , and canno t be regarded as  
leg is la tion w ith in  the m eaning o f section 107(1). Subo rd ina te
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leg islation, even where authorized by the Constitu tion, cannot 
prevail ove r (and thereby amend) the Constitu tion, unless the  
Constitu tion c learly  authorizes such a result.”

Th is Court is c learly bound by the decision of the Bench of 
seven Judges o f the Supreme Court in Ramuppillai v Festus 
Perera, Minister of Public Administration, Provincial Councils and 
Home Affairs and Others (supra) and is inclined to the v iew  adopt­
ed by the Suprem e Court in Migultenne v  Attorney-General (supra) 490 

tha t rules and regu lations such as those found in the Estab lishment 
Code, wh ich are fo rm u la ted by the Cabinet o f M in isters under the  
above mentioned Constitu tiona l provis ions are subord inate rather 
than prim ary leg isla tion. Such subord inate legisla tion, even where  
authorized by the Constitu tion , cannot prevail ove r (and thereby  
amend) the Constitu tion , un less the Constitu tion c learly  authorizes  
such a resu lt. A cco rd ing ly , I ho ld  th a t p ro v is ions  o f the  
Estab lishm ent Code such as Chap te r 111:5.1 upon wh ich the peti­
tioners have p laced so much re liance, being subord inate legisla­
tion, cannot prevail over, o r inh ib it the app lication of, A rtic le  61A  of soo 
the Constitu tion in te rm s o f wh ich the decision o f the Pub lic Service  
Com m ission em bod ied  in 1R18, wh ich has been made in pur­
suance o f power vested in the Comm ission by A rtic le 55 o f the  
Constitu tion , is p rec luded from  jud ic ia l review. The pre lim inary  
ob jection based on A rtic le  61A  aga inst the jud ic ia l review o f the  
va lid ity  o f the o rde r o f the Pub lic Service Comm ission com m uni­
ca ted by 1R18 is there fo re  upheld.

The petitioners a lso cha llenge the va lid ity  o f the decisions or 
recom m endations m ade by the 1st to  3rd respondents sitting as the  
T ransfe r Appea l Board w ith respect to  the transfe rs o f the petition- 510  

ers on the basis tha t the ir appo in tm ent v io la ted various provisions  
o f C hap te r III o f the Estab lishm ents Code. Here again, learned  
Sta te  Counse l con tends tha t jud ic ia l review  o f dec is ions o f public  
officers are p rec luded by A rtic le  61A  o f the Constitu tion as the 1st 
to  3rd respondents a re  pub lic o fficers exerc is ing authority conferred  
pn them  by the Pub lic Serv ice Comm ission. In th is context, it is re l­
evan t to  observe tha t a lthough it is com mon ground tha t 1st to 3rd 
respondents are pub lic  officers, there is no evidence to establish  
tha t they have been de lega ted  any au thority by the Public Service  
Com m ission under A rtic le  56 o r A rtic le  57 o f the Constitu tion. This 520
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is im portant in the con tex t o f A rtic le  61A  o f the  Constitu tion as it 
on ly seeks to shu t o u t the ju risd ic tion  o f cou rt w ith  respect to  any  
order o r dec ision m ade by a Com m ittee o f the  Pub lic Service  
Comm ission o r any pub lic  officer, “in pursuance of any power or 
duty .... delegated to a Committee or public officer, under this 
Chapter or under any other law.”

In te rm s o f A rtic le  56(1 ) o f the Constitu tion , the  Com m ission may  
de legate its powers to a Com m ittee cons is ting  <?f th ree  persons (not 
being m em bers o f the  Com m ission w ho  need no t necessarily  be  
pub lic o fficers), its powers o f appo in tm ent, p rom otion , transfer, d is- 530  

cip linary con tro l and d ism issa l o f such ca tegories  o f pub lic  o fficers  
as are specified by  the  Com m ission . In te rm s o f A rtic le  57(1 ) o f the  
Constitu tion, the Com m ission m ay de lega te  to a  pub lic  o fficers, its 
powers o f appo in tm ent, prom otion , transfer, d isc ip lina ry  con tro l and  
dism issal o f such ca tegories o f pub lic  o ffice rs as  a re specified by  
the Comm ission. Sub-artic le  (2) o f A rtic les  56  and 57  express ly  
require tha t in form ation perta in ing to such de lega tion  o f powers be  
pub lished in the Gazette . W hile  the responden ts have not been  
able to show  tha t the Constitu tion o r any o the r law  had con fe rred o r  
im posed any power o r du ty  on the T ransfe r A ppea l Board o r ind i- sao 
v idua lly  on the 1st to  3rd respondents w ho cons titu ted  the said  
Board, they have a lso fa iled to p roduce any G aze tte  to prove com ­
pliance w ith  the requ irem ents o f A rtic les 56(2) o r 57(2).

In any event, it appears from  certa in  p rov is ions o f C hap te r III o f 
the Estab lishm ents Code tha t the ro le o f the T rans fe r Board and  
the T ransfe r Appea l Board is pure ly advisory, and tha t they  did not 
have au thority  to  o rde r transfe rs on the ir own right. For instance, 
Chap te r 111:3:1 o f the Estab lishm en t Code p rov ides tha t “t h e  
authority ordering a trans fe r w ill ac t on the adv ice  o f a T ransfer 
Board” . Accord ing to the tabu la tion in C hap te r lll:2 :3  item  3(a) the 550 

authority tha t can o rde r the trans fe r o f a pub lic  o ffice r in a sta ff 
grade who is not in the Com bined Serv ices is the Secre ta ry to the  
re levant M inistry. A ccord ing to 3:11 ‘T h e  T ransfe rring  Au tho rity  may  
vary the decis ions o f the T ransfe r Board ...” C hap te r lll:5 :2  sets out 
the spec ific  g rounds on wh ich the T rans fe r Appea l Board w ill en te r­
ta in an appea l aga inst a recom m endation o f the T rans fe r Board, 
any clause 5:3 p rov ides tha t “full and fina l au tho rity  is vested in the  
Secre tary to the M in is try to decide in cases wh ich a T ransfe r
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Appeal Board cannot se ttle .” A s the im pugned decision o f the 1st to  
3rd respondents, w ho purported to act as the Transfer Appeal 560 
Board was c learly not made in pursuance o f any power o r duty con­
fe rred o r im posed on them  by any provision o f law  o r delegated to  
them  by the Public Service Comm ission, A rtic le  61A  has no app li­
cation to the ir im pugned decision. It is there fore not possib le to  
uphold the p re lim inary ob jection ra ised by the respondents w ith  
respect to  the im pugned dec is ions o f the T ransfer Appeal Board  
consisting o f the 1 st to  3rd respondents w ith respect to the trans­
fers o f the petitioner.

Th is brings us to the subm ission made in paragraph 2 .9 o f the  
W ritten Subm issions o f the respondents to  the e ffect the decisions 570 
o f the 1st to  3rd respondents “have been adopted" by the 4th  
respondent Secre tary to the M in is try o f Tertiary Education and  
T ra in ing  w ho  has been de lega ted  by  the  Pub lic  Serv ice  
Com m ission certa in powers relating to inter alia the transfe r o f the  
petitioner. Reference was made by learned S tate Counsel to  the  
orde r o f the Public Service Com m ission dated 27th June 2003  
made in te rm s o f A rtic le  57 o f the Constitu tion and published in the  
Gazette Extraord inary N o .1295/26 dated 2nd Ju ly 2003 marked  
1R15 and 7R2. Learned S tate Counsel con tends tha t insofar as the  
4th respondent is a public o ffice r who has purported to exerc ise sso 
pow e r o r du ty  de lega ted  to h im  unde r C hap te r IX o f the  
Constitu tion , A rtic le 61A  of the Constitu tion prevents th is court from  
looking into the va lid ity o f the orders made by the 4th respondent. 
Learned S tate Counsel has subm itted tha t the decision o f the  
T ransfe r Board, as approved o r varied by the T ransfe r Appeal 
Board, has been adopted o r ratified by the 4th respondents in his 
capac ity  as the Secre tary to the M in is try o f Tertiary Education and  
Tra in ing as evidenced by paragraph 1 o f the le tte r dated 17th 
O ctober 2003 marked P2 and paragraph 2 o f the le tte r dated 9th  
Decem ber 2003 marked P5 addressed to two o f the petitioners. 590 
The learned S tate Counsel has argued tha t even if one assumes  
(w ithou t conced ing) tha t the T ransfe r Appea l Board was not duly  
constitu ted , the adoption o f the find ings o f the T ransfer Appeal 
Board by a pub lic o ffice r du ly exerc is ing au thority  de legated to him  
by the Public Service Com m ission would effective ly preclude jud i­
c ia l inqu iry  in to the va lid ity  o r correctness o f the decis ions o f such  
pub lic officer.
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In th is connection , learned Counse l fo r the petitioners has sub ­
m itted tha t the p rec lus ive c lause con ta ined in A rtic le  55(5) o f the  
C ons titu tio n  p rio r to  the  S even teen th  A m endm en t o f the  
Constitu tion was o f w ide r scope than the p rov is ions con ta ined in 
Artic le  61A  brought in to be ing by the Seventeen th Am endm ent. He  
contends tha t A rtic le 61A  on ly p rec ludes the jud ic ia l review  o f any  
orde r o r dec ision made by the Pub lic Serv ice Com m ission, a 
Comm ittee, o r any pub lic officer, “in pursuance of any power or duty 
conferred or imposed on such Commission,■ or delegated to a 
Committee or public officer, under this Chapter or under any other 
law." He argues tha t th is is much na rrower than the fo rm u la  in the  
old A rtic le 55(5) wh ich ousted ju risd ic tion  o f court “in regard to any 
matter concerning the appointment, transfer, dismissal or discipli­
nary control of a public officer.” It is however, no teworthy tha t 
desp ite the materia l d iffe rences in the language used in the two  
ous te r c lauses to wh ich learned Couse l have drawn the a tten tion o f 
Court, the legal pos ition under both ous te r c lauses wou ld  appea r to  
be sim ilar. Th is is m a in ly because even though A rtic le  55(5) o f the  
Constitu tion did not exp ress ly  requ ire  fo r its app lica tion  tha t the  
authority  in question shou ld  have acted in pursuance o f any power  
o r du ty con fe rred o r im posed on it b y  law  o r de lega ted to it by  
Public Serv ice Com m ission unde r the  Constitu tion  o r any law, 
wh ich are expressed precond itions fo r the  app lica tion  o f A rtic le  
61 A, ou r courts have im plied the  requ irem en t o f a s im ila r nexus o f 
au tho rity  even when in te rp re ting  A rtic le  55(5).

O u r courts have held tha t A rtic le  55 (5 ) wou ld  be o f no e ffec t if 
the o rde r is made by an o ffice r w ho  does not have lega l au tho rity  
to  do so. In such cases ou r cou rts  have held tha t the dec is ion o f the  
re levant au tho rity  is null and vo id  and the  p rec lus ive c lause in the  
Constitu tion is no bar to  review. For ins tance in Abeywickrema v  
Pathirana (supra) in the con tex t o f the  a lleged te rm ina tion o f se r­
v ice through accep tance o f a  le tte r o f res igna tion , the  Suprem e  
Court observed a t page 155 o f the judgm en t tha t if the pa rticu la r 
o ffice r to whom  the le tte r was addressed had no legal au tho rity  to  
make an o rde r w ith respect to  it, A rtic le  55(5) d id not bar a cha l­
lenge o f the  o rd e r m ade by th a t o ffice r. In Gunarathna v  
Chandrananda de Silva<12) whe re  a pub lic  o ffice r was sen t on com ­
pu lsory leave by the Secre ta ry  to  the  M in is try  o f Defence, and the
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power to do  so was vested in the  Public Service Comm ission which  
had not de legated such power to the Secretary to the M in istry of 
Defence, the Court o f Appea l held tha t the purported order of com ­
pulsory leave was ultra vires and could be reviewed by court 
despite the ouster c lause. In Kotakadeniya v Kodithuwakku and 640 
others<13> the Court o f Appea l once again held tha t the ouster of 
ju risd ic tion by Artic le 55(5) was o f no effect to shut out the ju risd ic ­
tion o f court to  review  an orde r o f transfer o f a Sen ior Deputy  
Inspector General o f Police made by the Inspector General of 
Police, as the la tter had no power o r authority delegated by the  
Public Service to trans fe r an o fficer belonging to tha t rank. It is 
there fore crucia l to dec ide whe the r the 4th respondent has been  
properly de legated by the Pub lic Service Comm ission the power to  
transfe r officers such as the Petitioners who belong to the Sri Lanka  
Technica l Education Service. 650

The petitioners have adm itted in paragraph 14 o f the coun te r 
affidav it dated 2nd May 2004 filed by them  tha t the Pub lic Service  
Comm ission has made an o rde r dated 27th June 2003 pub lished in 
the Gazette Extraord inary No. 1295/26 dated 2nd Ju ly  2003 marked  
1R15 and 7R2 in te rm s o f A rtic le  57 o f the Constitu tion delegating  
some of its powers w ith respect to certa in ca tegories o f pub lic o ffi­
cers to certa in high ranking pub lic officers. W hile the respondents  
cla im  that the said o rde r is app licab le to officers in the Sri Lanka  
Technical Education Service, the petitioners have vehem ently  
den ied th is position. To fac ilita te  analysis o f th is order, the re levant 660 

parts o f the o rde r and its Schedu le  are quoted below :-

THE CONSTITUTION OF THE DEMOCRATIC SOCIALIST  
REPUBLIC OF SRI LANKA

Delegation o f Powers by the Public Service Comm ission  
in te rm s o f A rtic le 57

By virtue o f the powers vested in the Public Service Comm ission  
in te rm s o f Artic le 57 o f the Constitu tion o f the Democra tic Socia lis t 
Republic o f Sri Lanka, the sa id Comm ission does hereby-

(1) de legate to the Public O fficers specified in Co lumn 11 o f the  
Schedu le hereto, its powers o f appointm ent, promotion, transfer, 670 
d isc ip lina ry contro l and d ism issa l as are specified in Column III of
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the Schedu le hereto, in respect o f the ca tegories o f pub lic  officers  
as are specified in Co lum n 1 o f the Schedu le  hereto;

(2) ...............................
(3 )  ..........................
(4 )  ..........................
(5) Th is  de lega tion w ill take e ffec t from  01.08 .2003.
By O rder o f the  Com m ission

(H.D.L.GOONEWARDENE)
Secretary, 680 

Public Serv ice  Com m ission
27th June 2003
The pe titioners con tend tha t the Sri Lanka Technica l Education  

Service is an A ll Is land Service wh ich  is para lle l to , though d is tinc t 
from, the Sri Lanka Educa tion Adm in is tra tive  Serv ices wh ich  is lis t­
ed as item  (e) in cage 1 o f co lum n I o f the  S chedu le  to  the  sa id  
order. A lthough the Sri Lanka Technica l Educa tion se rv ice  is not 
listed as an A ll Is land Service in cage 1 o f the  co lum n 1 o f the  sa id  
order, the pe titioners con tend in paragraph 14 o f th e ir coun te r a ffi­
davit tha t they neve the less belong to an A ll Is land Service . In 690 
Paragraph 15 o f the ir coun te r a ffidav it the  pe titione rs exp ress ly  
state tha t they have been w rong ly c lass ified  in cage 2 o f co lum n 1 
as S taff G rade O ffice rs not be long ing to any A ll Is land Serv ices. It 
is argued on beha lf o f the pe titioners tha t as they  be long to an  A ll 
Island Service wh ich is not listed in cage 1 o f co lum n 1, they can ­
not be categorized as "S ta ff G rade O ffice rs no t be long ing  to any o f 
the A ll Island Se rv ices ” in cage 2 o f co lum n 1 either, and tha t the  
order o f de lega tion marked 1R15 and 7R2 has no app lica tion  a t all 
to the Sri Lanka Technica l Education Services. If th is  a rgum en t is 
accepted, it w ou ld  lead to the conc lus ion  tha t a ll powers o f appo in t- 700 
ment, p rom otions, transfe rs , d isc ip lina ry  con tro l and d ism issa l o f 
the officers be long ing to the Sri Lanka Techn ica l Educa tion  Service  
is vested in and can on ly  be exe rc ised by the Pub lic Serv ice  
Comm ission, and tha t the  4th responden t had no de lega ted  au tho r­
ity to  o rde r the trans fe rs  o f the  petitioners.

The position taken by the pe titioners ra ises the  ques tion  as to  
whether the list o f A ll Is land Service con ta ined in cage 1 o f co lum n  
1 o f 1R15 /  7R2 is exhaustive . The pe titione rs con tend  tha t it is, bu t
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the respondents argue w ith equal fu ry tha t it is not. It is re levant to  
note tha t the 7th respondent, Secre tary to the Public Service 710 
Comm ission has in her a ffidav it express ly stated that the Sri Lanka  
Technica l Education Service is not an A ll Island Service. She has 
a lso stated tha t the powers o f transfe r o f s ta ff grade officers be long­
ing to the Sri Lanka Technica l Education Service have been dele-

SCHEDULE

Column I
Categories of Officers

Column II
Public Officers to whom the 
powers are delegated

Column III
Powers to be delegated

1. Officers belonging to any 
of the following all Island 
Services

(a) Sri Lanka Administrative 
Service

(b) Sri Lanka Accountant 
Service

(c) Sri Lanka Engineering 
Service

(d) Sri Lanka Scientific Service

(e) Sri Lanka Education 
Administrative Service

(f) Sri Lanka Planning Service

(g) Sri Lanka Agricultural 
Service

(h) Animal Production and Health 
Service

(i) Sri Lanka Medical Service

Secretary to the Ministry of 
the Minister in charge of the 
subject of Public Administration

Deputy Secretary to the 
Treasury

Secretary to the Ministry of 
the Minister in charge of the 
subject of Public Administration

Secretary to the Ministry of 
the Minister in charge of the 
subject of Public Administration

Secretary to the Ministry of 
the Minister in charge of the 
Subject of Education

Secretary to the Ministry of the 
Minister in charge of the subject 
of Planning

Secretary to the Ministry of the 
Minister in charge of the subject 
of Agriculture

Secretary to the Ministry of the 
Minister in charge of the subject 
of Livestock Development

Secretary to the Ministry of the 
Minister in charge of the subject 
of Health

(i) Transfers according 
to schemes approved 
by the Public Service 
Commission

(ii) ' Disciplinary Control in 
respect of offences 
specified in the Second 
Schedule of offences in 
Chapter XLVII of the 
Establishment Code
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Column 1
Categories o f Officers

Column II
Public Officers to whom the 
powers are delegated

Column III
Powers to be delegated

(j) Indigenous Medical Service Secretary to the Ministry of the 
Minister in charge of the subject 
of Indigenous Medicine.

(k)Sri Lanka Architecture Service Secretary to the Ministry of the 
Minister in charge of the subject 
of Public Administration

2. Staff Grade Officers not 
belonging to any of the 
All Island Services

Secretaries of the Ministries 
of the Ministers in Charge of the 
Respective subjects

(i) Transfers according to 
schemes approved by 
the Public Service 
Commission

(ii) Disciplinary Control in 
respect of offences 
specified in the Second 
Schedule of offences in 
Chapter XLVII o f the 
Establishment Code

3. Staff Grade Officers not 
coming under any Ministry

Respective Meads of 
Departments

(i) Transfers according to 
schemes approved by 
the Public Service 
Commission

(ii) Disciplinary Control in 
respect of offences 
specified in the Second 
Schedule of offences in 
Chapter XLVII of the 
Establishment Code

4. Non-Staff Grade Officers 
belonging to the Combined 
Services

Director-General of Combined 
Services

Appointment, Promotion, 
Transfer, Disciplinary 
Control and Dismissal

5. Non-Staff Grade Officers not 
belonging to the Combined 
Services

Respective Heads of Departments Appointment, Promotion, 
Transfer, Disciplinary 
Control and Dismissal
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gated by the o rde r m ade by the Public Service Comm ission marked  
1R15 and 7R 1 . Even if one assum es tha t there could be o ther All 
Is land Services function ing in Sri Lanka such as, fo r example , the  
Combined Services, ano ther question tha t arises is whether the  
words “any o f the A ll Is land Services" found in cage 2 o f co lumn 1 
is referab le on ly  to  the A ll Is land Services in cage 1 o f co lumn 1 or 
whethe r those words extend to o r inc lude o the r A ll Island Services  
function ing in Sri Lanka wh ich are not listed in cage 1 o f column 1. 720 
The petitioners in paragraph 15 o f the ir coun te r a ffidavit state that 
they have been "w rong ly listed under the 2nd category o r cage  
under co lum n I" wh ich suggests tha t in v iew  o f the ir position that 
they belong to an All Island Service not inc luded in cage 1 o f co l­
umn 1, they should be trea ted as not fa lling w ith in any o f the cages  
in co lumn 1 o f 1R15 o r 7R2, wh ich position is hotly contested by the 
respondents. I am  inclined to the v iew  that the reference in cage 2 
o f co lumn 1 to "S ta ff G rade O fficers not belonging to any o f the All 730 

Island Services" was in tended to cover and app ly to all s ta ff grade  
officers not be longing to the A ll Island Services mentioned in cage  
1 o f co lumn I. Th is wou ld mean that sta ff grade officers in any All 
Island Services such as the Combined Services and Sri Lanka  
Technica l Education Service w ill com e w ith in cage 2 o f co lumn I.
Th is  conclus ion is supported by the position tha t cage 4 and cage  
5 o f co lumn l app ly  on ly to  non-sta ff grade o fficers and cage 3 of 
co lum n I ‘app ly  on ly to s ta ff grade officers not com ing under any  
Ministry. It is s ign ifican t to  note tha t in paragraph 9 (2) o f the w rit­
ten  subm iss ion da ted 25 th  M ay 2004 filed on beha lf o f the petition- 740 
ers, learned Counse l fo r the petitioners has conceded tha t “The  
petitioners be long to  an A ll Island Service wh ich fa lls  w ith in not the  
firs t cage, bu t the 2nd cage in the 1st co lumn to the Schedu le to  
tha t G aze tte". I hold tha t the Secre taries o f the M in istries o f the  
M in is ters in charge o f the respective sub jects , such as the 4th  
respondent in the case o f s ta ff grade officers such as the petition­
ers c learly  had de lega ted au thority  to  trans fe r such officers, and  
there is ev idence to find tha t in fac t the 4th respondent has pur­
ported to adop t the decis ion o f the T ransfe r Appea l Board.

The question tha t arises in th is connection is that, assum ing that 750 

the 1st to  3rd respondents did not have au thority to make the  
im punged trans fe r orders, can the lack o f au thority be cured by
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adoption o r ra tification by the Pub lic  Serv ice  C om m iss ion  o r by a  
public officer such as the 4 th  responden t exerc is ing au tho rity  de l­
egated by the Pub lic Serv ice Com m iss ion? In Gunarathne v  
Chandrananda de Silva (supra), w he re  the  C ou rt had to  dec ide  
whether a decis ion m ade w ithou t law fu l au tho rity  by the  Secre ta ry  
to the M in istry o f Defence, to  send the  pe titone r on com pu lso ry  
leave can be pro tected from  jud ic ia l scru tiny  by reason o f its pu r­
ported adoption by the Pub lic  Se rv ice  Com m ission , U. De Z . 760 
Gunawardana, J. a t 282 to 283  m ade the  fo llow ing  observa tion  -

“ It is worth reca lling the  so lita ry  a rgum en t pu t fo rw a rd  on  
beha lf the  re sponden t v iz . th a t as the  P ub lic  S e rv ice  
Comm ission had “g ran ted  its approva l" to  the  dec is ion m ade  
by the respondent by the  da te  th a t the le tte r P1 w as, in fact, 
served on the pe titione r -  the  Pub lic Serv ice Com m ission  
m ust be deem ed, if not, he ld  to  have ra tified  the  im punged  
decision made by the  responden t. A t any rate, the  Pub lic  
Service Com m iss ion cou ld  not, in law, “g ran t approva l" and so  
ratify o r im part va lid ity  and e fficacy to  the  dec is ion o f the  770  

respondent, reasons be ing a t leas t four-fo ld :
(i) It is an in flex ib le and deep-roo ted  princ ip le  o f law, wh ich  is 
as e lem entary as it is we ll-known, tha t no ac t o r dec is ion  wh ich  
is void a t its inception , as is the dec is ion o f the respondent, 
can eve r be ratified ...."
A lthough the above quo ted  dicta m igh t a t firs t s igh t suppo rt the  

view  tha t in no case can an o rde r m ade w ithou t au tho rity  be recti­
fied by subsequent g ran t o f authority , it m ust be observed tha t the  
com m ent was c lea rly  obiter as it was m ade in the con tex t o f a case  
where the Pub lic Serv ice C om m iss ion  had acted as a “ rubber 780 
stam p” (Per H ecto r Yapa, J. a t 274) and there was no genu ine  
exercise o f the m ind o f the C om m iss ion  on the question in issue. 
Furthermore, the said dicta has ove rlooked the adm in is tra tive  p rac­
tice of taking u rgen t action w heneve r ex igencies o f the serv ice so  
demand and obta in ing the necessa ry  covering approva l thereafte r, 
a practice which is often resorted to and is sanctioned by adm in is ­
tra tive p rocedures and jud ic ia l dec is ions. See Rajapakse v Tissa 
Devendra, Chairman, Public Service Commission and Others.(14> 
More importantly, the a tten tion  o f G unawardana, J. does not
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appear to have been invited to the fo llow ing observations of 790 
Sharvananda, CJ. in Abeywickrema v  Pathirana (supra) a t 155-

“ ..... bu t if the o rde r /  decision o f the public officer, acting ultra
vires has been adopted by the ... Pub lic Serv ice Comm ission, 
a Com m ittee o f the Pub lic Service Comm ission o r o f a public  
o ffice r to  whom  the Public Service Comm ission has made the  
necessary de legation under A rtic le  58(1), then o f course, such  
decision o r o rde r becom es the o rde r o f tha t constitu tional 
functionary, and certa in ly its va lid ity cannot be inquired into.”
W hile  I am  inclined to the v iew  that the Public Service  

Comm ission as well as a Comm ittee o f the Comm ission o r a pub- soo 
lie o fficer exerc is ing delegated authority may in appropria te c ircum ­
stances ratify an orde r made or action taken by a public o fficer w ith ­
out authority, I a lso cons ide r in the context o f the present case that 
there is noth ing in the Constitu tion or any law to prevent the 4th  
respondent from  making a decision in regard to a m atter where  
som e person o r body o f persons has prev ious ly made some dec i­
sion w ithou t any au thority to do so.

In th is con text it is a lso necessary to cons ide r the application  
o f section 22 o f the In terpreta tion O rd inance in app ly ing the provi­
s ions  o f A rtic le  61A  o f the Constitu tion . Section  22 o f the 8io 
In terpre ta tion O rd inance sought to c la rify the law  in the wake o f the  
decis ion o f the House o f Lords in Anisminic Ltd. v  Foreign 
Compensation Commission and Another:<15) Section 22 which  
sought to  exc lude jud ic ia l review  in genera l terms, a lso recognized  
exceptions in te rm s o f wh ich jud ic ia l review  is perm itted in lim ited  
c ircum stances, one o f wh ich is where the au thority  in question has  
acted w ithou t ju risd ic tion . I am  inclined to the v iew  tha t s ince th is  
cou rt exerc ises a superv iso ry ju risd ic tion in te rm s o f A rtic le 140 o f 
the Constitu tion wh ich com m ences w ith the words "Sub ject to the  
prov is ions o f the Constitu tion", the constitu tiona l ous te r conta ined  
in A rtic le  61A  exc ludes jud ic ia l review  even in the s itua tions con- 820 

tem pla ted by the proviso to section 22  o f the Interpretation  
O rd inance as M ark Fernando, J. observed in Migultenne v The 
Attorney-General (supra) at 419 in connection w ith sections 106 
and 107 o f the Republican Constitu tion o f 1972.
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"Finally, the con ten tion tha t ous te r c lauses in the Constitu tion  
should be s tric tly  in te rp re ted restric ting the  am b it o f the  ouster, 
can be fa r more read ily accep ted where  the  C onstitu tion  itse lf 
conta ins o the r ind ica tions o f an in ten tion to  pe rm it review ; 
such as the en trenchm ent o f the fundam en ta l rights and o the r 
ju risd ic tions o f th is court, and the w rit ju risd ic tion  o f the  Court 
o f Appeal. It is d ifficu lt, how ever to  read an im p lied  exception  
in to an ous te r c lause in the  Constitu tion  by re fe rence to  gen ­
eral p rov is ions in o rd ina ry  laws govern ing  the  ju risd ic tions  o f 
the courts ; the m axim  generalia specialibus nonderogant, 
would app ly  w ith much g rea te r fo rce w hen the  spec ia l p rov i­
s ions are found in the  Constitu tion itse lf."
I there fore hold tha t the  dec is ions o r de te rm ina tions m ade by  

the 4th respondent as the  Secre ta ry  to the  M in is try  o f Tertiary  
Education and T ra in ing, be ing the dec is ions o r de te rm ina tions o f a  
public o fficer exerc is ing au tho rity  de lega ted  by  the  Pub lic  Serv ice  
Comm ission, are p rec luded from  jud ic ia l rev iew  by A rtic le  61A  o f 
the Constitu tion. A s noted earlier, subord ina te  leg is la tion  includ ing  
rules and regu la tions made by the C ab ine t o f M in is te rs  p rio r to  the  
Seven teen th  A m endm en t such  as the  p ro v is io n s  o f the  
Establishments Code, cannot inh ib it the app lica tion  o f A rtic le  61A  
of the Constitu tion, in te rm s o f wh ich the dec is ion  o f the  4 th  respon­
dent taken in pursuance o f pow er vested in h im  by reason o f a  de l­
ega tion  o f a u th o rity  law fu lly  m ade  by th e  P ub lic  S e rv ice  
Comm ission under A rtic le  57 o f the Constitu tion , is p rec luded from  
jud ic ia l review. The firs t p re lim inary ob jec tion taken  up by learned  
State Counsel has the re fo re  to be upheld.
The Question of Futility

The o the r p re lim ina ry  ob jec tion  ra ised on beha lf o f the  
respondents is tha t inso fa r as the o rde rs m ade by the  4 th respon­
dent Secre tary to the M in is try o f Tertiary Educa tion  and  T ra in ing are  
not cha llenged in these p roceed ings, the app lica tion  m ade by the  
petitioners to th is  cou rt is an exerc ise in fu tility. It is ev iden t from  the  
firs t paragraph o f P2 and the second paragraph o f P5 tha t the 4th  
respondent has o rdered the trans fe r o f the  pe titione rs . In the c ir­
cum stances it is subm itted by learned S ta te C ounse l appearing  fo r 
the respondents tha t the  p resen t app lica tion  seek ing  to quash on ly  
the decision o f the 1st to  3rd respondents pu rpo rting  to  s it as the
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Transfe r Appeal Board shou ld be refused on the ground of 
futility.

It is, however, subm itted by learned Counsel for the petitioners 
tha t the petitioners were not made aware o f the decision of the 4th 
respondent until a fter the present application was filed, and that since  
the respondents are now relying on a purported decision o f the 4th  
respondent, the petitioners are entitled to a contend and show Court 870 
on the material filed by the respondents themselves that the purport­
ed decision o f the 4th respondent is invalid. Th is court cannot accept 
the argument of the petitioners tha t they were not aware o f the deci­
sion of the 4th respondent until these proceedings were commenced, 
as the petitoners themselves have produced with the ir affidavit dated  
6th January 2004 (filed a long w ith the petition which initiated these  
proceedings) the letters referred to earlier marked P2 and P5 in 
which it is expressly stated that the aforesaid transfers fo r the year 
2004 in question have been approved by the 4th respondent. 
Furthermore, even though the petitioners have filed the counter affi- 880 

davit dated 2nd May 2004, no application was made on behalf o f the 
petitioners to amend the prayer seeking to  have quashed by way of 
certiorari that the decisions o f the 4th respondent, Secretary to the  
M in istry o f Tertiary Education and Training.

This court is m indful o f the fact tha t the prerogative remedies it 
is empowered to grant in these proceedings are not available as of 
right. Court has a discretion in regard to the grant o f relief in the exer­
cise o f its supervisory jurisd iction. It has been held time and time  
again by our Courts that "A w r i t ... will not issue where it would be 
vexatious o r futile." See, P.S. Bus Co. Ltd. v  Members and Secretary 89a 
of the Ceylon Transport Board.™ In Siddeek v  Jacolyn Seneviratne 
and Otheri7 at 90, Soza, J. delivering the judgment of the Supreme  
Court observed that -

"The Court will have regard to the special c ircumstances of the 
case before issuing a w rit of certiorari. The w rit of certiorari 
clearly will not issue where the end result will be futility, frustra­
tion, injustice and illegality.
It is manifest that it would be furtile to issue a writ of certiorari as 

prayed for in the petition since what is sought to be quashed therein  
is the decision said to have been made by the Transfer Appeal 900



CA
Ajit Samarakoon v The Republic (Kobaigane Murder Case)
___________________(Jayasurlya, J.)___________________ 209

Board. However, as evidenced by paragraph 1 o f P2 and paragraph  
2 of P5, the 4th respondent, to whom  the power o f transfer has been  
delegated by the Public Service Comm ission has approved and  
adopted the decisions o f the T rans fe r Appea l Board. No re lie f has 
been sought against that decision a lthough the petitioners were  
aware o f it having received P2 and P5. In the circumstances, it would  
be futile to grant the relief prayed fo r s ince it would still leave in tact 
the decisions made by the 4th respondent. In the c ircum stances the  
court has to uphold the pre lim inary ob jection taken up by the respon­
dents on the basis o f futility. 910

Conclusion

In the result, this court makes orde r uphold ing both pre lim inary  
objections taken up on beha lf o f the respondents in th is case on 11th 
May 2004 and dism issing the application filed by the petitioners. In 
all the circumstances o f this case, there shall be no o rde r fo r costs.
SRIPAVAN, J . - I agree.
Application dismissed.


