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S E N E V IR A T N E  A N D  A N O T H E R  V S  L A N K A  ORIX L E A S IN G  

C O M P A N Y  LTD

COURT OF APPEAL 
WJMALACHANDRA, J.
CALA 191/4
D.C. COLOMBO 36095/MS 
JULY 16 AND 
AUGUST 24, 2004

Debt Recovery (Special Provisions) Act, No. 2 of 1990 - Amended by Act, No. 
9 of 1990 and Act, No. 9 of 1994 - Section 6(2) affidavit - Averment “justly due” 
absent - Triable issue - Security - Is it imperative ? - Civil Procedure Code, 
section 705 - High Court of the Provinces (Special. Provisions) Act, No. 10 of 
1996, section 2 - Does it oust the jurisdiction of the District Court ? • Bills of 
Exchange Orinance, sections 27,30,39(1), 45 and 88( 1) provisions not followed 
- Existence of conditions - Presentment - Previous letters not replied - Is it an 
admission ?

The plaintiff respondent instituted action in the District Court of Colombo, 
upon an on demand promissory note under the Debt Recovery (Special 
Provisions) Act (D.R. Act) to recover a sum of Rs. 4 million with interest. Decree 
nisi was entered and it was served on the defendants. The defendents filed 
objections and moved for the dismissal of the action or in the alternative 
sought leave to appear and defend unconditionally. The trial court directed the 
defendants to deposit half the sum claimed as a pre-condition to defend the 
action. It was contended by the defendant petitioner that:
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(i) the alleged cause of action falls within the Commercial High Court of 
Colombo - (High Court of the Provinces (Special Provisions) A ct) and 
hence the District Court has no jurisdiction.

(ii) the affidavit is not valid;
(iii) the plaint and affidavit do not contain averments to the effect that the 

sum claimed is justly due;
(iv) Provisions of Section 27or Section 28 of the Bills of Exchange ordinance 

have not been followed.
(v) the plaint does not disclose a valuable consideration; and
(vi) the Promissory Note is not valid.

HELD:

(i) An action instituted under the Debt Recovery (Special Provisions) Act, 
as amended, falls outside the jurisdiction of the High Court of the 
Provinces (Special Provisions) Act, No. 10 of 1996— section 2(1). The 
Debt Recovery Act has provided for a special procedure for the 
recovery of debts by lending institutions.

(ii) It is not essential that the plaintiff should actually use the word “justly” 
in his affidavit. If the affidavit substantially complies with the 
requirements of section 705 and if the facts threrein set out show that 
the sum claimed was rightly and properly due it is in order.

(iii) As regards the objection that there is no averment with regard to the 
existence of consideration, the defendants had not denied their 
signature on the Promissory Note. It is never necessary to aver 
consideration for any engagement on a Bill or Note or to provide the 
existence of consideration.

(iv) The Promissory Note in question was an on demand Promissory 
Note; the defendants promised to pay the plaintiff at its registered 
office in Colombo, the plaintiff by its letter of demand of 8.1.2003, 
demanded the sums set out in the Promissory Note, to which the 
defendants did not reply-this amounts to presentment. “In business 
matters”, if a person states in a letter to another, that certain facts exist, 
the person to whom the letter is written must reply if he does not agree 
with or means to dispute assertions; if not the silence of the latter 
amounts to an admission of the truth of the allegations in the letter”.

Accordingly, the only possible conclusion, for the failure to reply to the 
letter of demand is that the amount stated is correct and the 
defendants have not repaid the sum stated in the Promissory Note.
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(v) The defendant pettioners, have not denied the Promissory Note. There 
is nothing to show that they repaid the sum in the Promissary Note. 
The defendants have not dealt with the plaintiffs claim on its merit, but 
have soley depended on the regularity of the procedure and technical 
objections to the plaintiff’s action. As the defendants have not 
disclosed a triable case, they are not entitled to be heard without 
obtaining leave to appear and defend.

(vi) The Debt Recovery Act, as amended, does not permit unconditional 
leave to defend the claim. The minimum requirement is the furnishing 
of security.

It is imperative that court has to order security, but court can use its 
discretion to determine the amount of security if the defendants 
disclose a defence.

APPLICATION for leave to appeal from an order of the District Court of
Colombo.
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F e b ru a ry  0 2 ,2 0 0 5  

W IM A LA C H A N D R A , J.

T h is  is an  application  for le a v e  to  a p p e a l from  th e  o rd er d a ted  1 9 .0 5 .2 0 0 4  

of th e  A d d itio n a l D is tric t J u d g e  of C o lo m b o .

B rie fly , th e  fa c ts  re le v a n t to  th is  a p p lic a tio n  a re  a s  fo llo w s :

T h e  p la in t i f f - r e s p o n d e n t - r e s p o n d e n t  (p la in t if f )  in s titu te d  a c tio n  

bearing  N o . 3 6 0 9 5 /M S  in th e  D istrict C o u rt of C o lo m b o  upon an  on d em a n d
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p ro m is s o ry  n o te  m a rk e d  “C A 3 ” a g a in s t  th e  d e fe n d a n t  - p e tit io n e rs  - 
p e t it io n e r s  (d e fe n d a n ts ) u n d e r th e  D e b t R e c o v e ry  (S p e c ia l P ro v is io n s )  
A ct, N o . 2  o f 1 9 9 0 , a s  a m e n d e d  b y  A c t, N o . 9  o f 1 9 9 4 , to  re c o v e r a  su m  of 
R s . 4 ,0 0 0 ,0 0 0  to g e th e r  w ith  in te re s t th e re o n  a t  21  %  a n d  o th e r  c h a rg e s .

T h e  A d d itio n a l D is tric t J u d g e  o f C o lo m b o  e n te re d  d e c r e e  nisi in fa v o u r  

o f th e  p la in tiff a n d  it w a s  s e rv e d  on  th e  d e fe n d a n ts . T h e  d e fe n d a n ts  file d  

o b je c tio n s  b y  w a y  of p e titio n  a n d  a ffid a v it, a n d  m o v e d  fo r  th e  d is m is s a l of 
th e  p la in tiff’s ac tion  o r in th e  a lte rn a tiv e  so u g h t le a v e  to  a p p e a r  a n d  d e fe n d  

u nco n d itio n a lly . T h e  le a rn e d  A d d itio n a l D is tric t J u d g e  b y  h e r  o rd e r d a te d  

1 9 .5 .2 0 0 4  d ire c te d  th e  d e fe n d a n ts  to  d e p o s it h a lf th e  su m  c la im e d  b y  th e  

p la in tiff a s  a  p rec o n d itio n  to  d e fe n d  th e  a c tio n . T h e  p re s e n t a p p lic a tio n  to  

th is  C o u rt is a g a in s t th e  sa id  o rd e r  o f th e  A d d itio n a l D is tric t J u d g e .

In th is  a p p lic a t io n , th e  c o u n s e l fo r  th e  d e fe n d a n ts  in h is  w r itte n  

s u b m is s io n s  to o k  th e  pos itio n  th a t th e  sa id  o rd e r o f th e  le a rn e d  J u d g e  is 

e rro n e o u s  fo r th e  fo llo w in g  re as o n s :

(i) th e  p la in tiff c a n n o t h a v e  a n d  m a in ta in  th is  a c tio n  a s  th e  a lle g e d  

c a u s e  of ac tio n  fa lls  w ith in  th e  ju risd ic tio n  o f th e  C o m m e rc ia l H ig h  

C o u rt o f C o lo m b o  in te rm s  o f th e  p ro v is io n s  o f th e  H ig h  C o u rt of 

P ro v is io ns  (S p e c ia l P ro v is io n s ) A c t, N o . 1 0  o f 1 9 9 6  a n d  h e n c e  th e  

District C o u rt h as  no  jurisdiction  to  h e a r  a n d  d e te rm in e  th e  p la in tiffs  

ac tio n .

(ii) th e  a ffid a v it of th e  p la in tiff is not v a lid .

(iii) th e  p la in t a n d  th e  a ffid a v it d o  n o t c o n ta in  a v e r m e n ts  to  th e  e ffe c t  

th a t  th e  su m  c la im e d  b y  p la in tiff is “ju s tly  due".

(iv) th e  p lain tiff h a s  not fo llo w e d  th e  p rovis ions in s e c tio n s  2 7  a n d  8 8  of 
th e  B ills o f E x c h a n g e  O rd in a n c e . '

(v) th e  p la in t d o e s  n o t d is c lo s e  a  v a lu a b le  c o n s id e ra tio n .

(vi) th e  p ro m is s o ry  n o te  w h ic h  is th e  s u b je c t m a tte r  o f th is  a c tio n  is 

n ot va lid .

T h e 'f i r s t  o b je c tio n  o f th e  d e fe n d a n ts  is b a s e d  o n  th e  q u e s tio n  of 
jurisdiction. T h e  le a rn e d  counsel-for th e  d e fe n d a n t su b m itted  th a t th e  n a tu re
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o f th e  tra n s ac tio n  b e tw e e n  th e  p la in tiff a n d  th e  d e fe n d a n ts  fa lls  w ith in  th e  
a m b it of a  c o m m erc ia l transac tio n  a n d  is fo r a  su m  e x c e e d in g  R s . 3  m illion  
a s  s e t o u t in th e  s c h e d u le  to  s e c tio n  2  of th e  H ig h  C o u rt o f th e  P ro v in c e s  
(S p e c ia l P ro v in s io n s ) A c t N o . 1 0  o f 1 9 9 6 .

It is to  b e  n o tic e d  th a t w h e n  th e  le a rn e d  c o u n s e l fo r th e  d e fe n d a n ts  
m a d e  th e  a fo re s a id  su b m iss io n  h e  c o n v e n ie n tly  d is re g a rd e d  th e  first 
sch ed u le  to  th is Act. S ection  2 (1 )  of th e  A ct s ta tes  th at ev e ry  such  Provincial 
H ig h  C o u rt, w ith  e ffe c t from  th e  d a te  th a t th e  M in is te r  m a y  a p p o in t by  
o rd e r p u b lis h e d  in th e  G a z e tte , sh a ll h a v e ;

E x c lu s iv e  ju risd ic tio n  a n d  sh all h a v e  c o g n iz a n c e  of a n d  full p o w e r  to  
h e a r  a n d  d e te rm in e , in th e  m a n n e r p ro v id e d  fo r b y  w ritten  law , all ac tio n s , 
ap p lic a tio n s  a n d  p ro c e e d in g s  s p ec ifie d  in th e  first s c h e d u le  to  th is  A ct.

T h e  first s c h e d u le  re a d s  th us  :

(1) all a c tio n s  w h e re  th e  c a u s e  of ac tio n  a r is e n  o u t of c o m m e rc ia l 
tra n s ac tio n s (in c lu d in g  c a u s e s  of ac tio n s  re la tin g  to  b a n k in g , th e  ex p o rt or 
im port m e rc h a n d is e , serv ices  a ffre igh tm ent, insuran ce , m ercan tile  agency, 
m e rc a n tile  u s a g e  a n d  th e  co n stru ctio n  o f a n y  m e rc a n tile  d o c u m e n t) in 
w h ich  th e  d e b t, d a m a g e  o r d e m a n d  is fo r a  su m  e x c e e d in g  o n e  m illion  
ru p ees  o r su ch  o th e r a m o u n t a s  m a y  b e  fixed  b y  th e  M in is te r by notification  

in th e  G a z e tte  ex c lu d in g  a ct io n s  instituted un der the D ebt R eco v ery  
(Specia l P ro v is io n s)  A ct, No. 2 o f 1990 (e m p h a s is  a d d e d )

O n e  m illio n  R u p e e s  re fe r re d  to  in th e  firs t s c h e d u le  h a s  b e e n  
in c re a s e d  to  T h re e  M ilion  R u p e e s  b y  th e  M in is ter, b y  o rd e r in th e  G a z e tte .

T h e re fo re  it is v e ry  c le a r th a t ac tio n s  institu ted  u n d e r th e  D e b t R e c o v e ry  
(S p e c ia l P ro v is io n s ) A ct, N o . 2  of 1 9 9 0  a s  a m e n d e d  b y  A ct, N o . 9  of 1 9 9 4  
fa lls  ou t s id e  th e  jurisd iction  of th e  H ig h  C o u rt of th e  P ro v in c e s  A ct, N o . 1 0  
o f 1 9 9 6 . T h e  D e b t R e c o v e ry  (S p e c ia l P ro v is io n s ) A c t h a s  p ro v id e d  fo r a  
s p e c ia l p ro c e d u re  fo r th e  re c o v e ry  of d e b ts  b y  len d in g  institu tions.

In th e  c irc u m s ta n c e s  th e  le a rn e d  ju d g e  w h o  m a d e  th e  a fo re s a id  
o rd er an d  th e  District C ourt of C o lom bo  in w hich  th e  lea rn ed  Ju d g e  presided, 
h a s  ju risd ic tio n  to  h e a r  a n d  d e te rm in e  th e  p la in tiff’s ac tio n .

T h e  n e x t o b jec tio n  ra is e d  b y  th e  c o u n s e l fo r th e  d e fe n d a n ts  is th a t th e  

affidavit is not va lid . T h e  le a rn e d  C o u n s e l su b m itted , a s  requ ired  by section
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7 0 5  o f th e  C iv il P ro c e d u re  C o d e , th a t th e re  is n o  a v e rm e n t s ta tin g  tfoat th e  

su m  w h ich  th e  p la in tiff c la im s  is ju s tly  d u e  to  h im  fro m  th e  d e fe n d a n ts .  
It h a d  b e e n  h e ld  in e a r lie r  d e c is io n s , it is n o t e n o u g h  th a t th e  a ffid a v it in 

support o f th e  p la in t m e re ly  s ta te s  th a t an  a m o u n t is d u e  on th e  in s tru m en t  

s u e d  u p o n , b u t it m u s t b e  s ta te d  th a t th e  su m  c la im e d  is “ju s tly  d u e ”. 
H o w e v e r  in th e  c a s e  o f Paindathan vs. Nadar™  it w a s  h e ld  b y  a  D iv is io na l 
B e n c h  th a t it is n o t e s s e n tia l th a t th e  p la in tiff sh o u ld  a c tu a lly  u s e  th e  w o rd  

“Ju stly” in h is a ffid av it. U p o n  a  p e rs u a l of th e  a ffid a v it filed  b y  th e  p la in tiff it 
a p p e a rs  th a t th e  su m  c la im e d  b y  th e  p la in tiff is rig h tly  d u e . It w a s  a ls o  

h e ld  in th e  c a s e  o f Paindathan Vs. Nadar (s u p ra ) th a t th e  a ffid a v it w ill 

s u b s tan tia lly  c o m p ly  w ith  th e  re q u ire m e n ts  o f th e  se c tio n  7 0 5  o f th e  C o d e  

if th e  fa c ts  th e re in  s e t o u t s h o w  th a t th e  su m  c la im e d  w a s  rig h tly  a n d  

p ro p e rly  d u e . A c co rd in g ly , in m y  o p in io n  th e re  is n o  m e rit  in th is  o b jec tio n  

ra is ed  b y  th e  d e fe n d a n t.

T h e  d e fe n d a n ts  h a v e  ta k e n  th e  o b jec tio n  th a t th e re  is no  a v e rm n e t w ith  

re g a rd  to  th e  e x is te n c e  o f c o n s id e ra tio n . H o w e v e r  th e y  h a v e  n o t d e n ie d  

their signature on th e  p rom issory  n ote . S ection  3 0 (1 )  o f th e  Bills o f E x c h a n g e  

O rd in a n c e  s ta te s  a s  fo llo w s  :

“ E v e ry  p arty  w h o s e  s ig n a tu re  a p p e a rs  on a  bill is p rim a  fa c ie  d e e m e d  

to  h a v e  b e c o m e  a  p a rty  th e re to  fo r v a lu e ”.

B y le s  o n  B ills  o f E x c h a n g e , 2 1 s t  ed itio n  a t  p a g e  1 3 2  s ta te s  th us :

“If a  m a n  s e e k s  to  e n fo rc e  a  s im p le  c o n tra c t, h e  m u s t, in 

p le a d in g s , a v e r  th a t it w a s  m a d e  on g o o d  c o n s id e ra tio n , a n d  

m u s t s u b s ta n tia te  th a t  a lle g a tio n  o f p ro o f. B u t to  th is  ru le  b ills  

a n d  n o te s  a r e  a n  e x c e p tio n . It is n e v e r  n e c e s s a ry  to  a v e r  

c o n s id e ra tio n  fo r  a n y  e n g a g e m e n t  on  a  bill o r n o te  o r to  p ro v e  

th e  e x is te n c e  of c o n s id e r a t io n ...............”

T h e  le a rn e d  c o u n s e l fo r th e  d e fe n d a n ts  a ls o  s u b m itte d  th a t th e  p la in tiff 
h a s  fa ile d  to  p re s e n t th e  p ro m is s o ry  n o te  fo r p a y m e n t to  th e  d e fe n d a n ts  

a s  re q u ire d  b y  s e c tio n  4 5  a n d  s e c tio n  8 8 (1 )  o f th e  B ills  o f E x c h a n g e  

O rd ia n c e .

In th e  p ro m is s o ry  n o te  w h ic h  is th e  s u b je c t m a tte r  of th is  a c tio n  it 

s ta te s  th a t, on  d e m a n d  th e  d e fe n d a n ts  p ro m is e  to  p a y  th e  p la in tiff a t  its
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reg is tered  office in C o lom bo . Accordingly, th e  plaintiff by its le tter o f d e m a n d  
d a te d  8 .1 .2 0 0 3  d e m a n d e d  th e  s u m s  s e t o u t in th e  p ro m iss o ry  n o te , to  
w h ich  th e  d e fe n d a n ts  d id  not reply. T h is  a lo n e  a m o u n ts  to  p re s e n tm e n t.

B y le s  on Bills o f E x c h a n g e  2 1 s t ed itio n  a t  p a g e  2 2 0  s ta te s  th a t if a  bill 
is a c c e p te d  p a y a b le  a t  a  b a n k e r ’s, w h ich  b a n k e r  h a p p e n s  to  b e c o m e  th e  
h o ld e r a t  its m aturity , th a t fa c t a lo n e  a m o u n ts  to  p re s e n tm e n t, a n d  no  
o th e r p ro o f is n ec e s s a ry .

T h e  plaintiff duly an d  properly p resen ted  th e  prom issory note  fo r p aym en t 
a lo n g  w ith  a  d e m a n d  fo r p a y m e n t to  th e  d e fe n d a n ts  th ro u g h  re g is te re d  
post b y  le tte r d a te d  8 .1 .2 0 0 3 .  T h e r e  w a s  no  re p ly  to  th e  sa id  le tte r of 
d e m a n d . F u rth e r th e re  w a s  no  c h a lle n g e  a s  to  th e  c o rre c tn e s s  of th e  
p ro m is s o ry  n o te . In th is  re g a rd  I re fe r  to  th e  S u p re m e  C o u rt c a s e  o f 
S a ra v a n a m u ttu  V s . D e  M e l(2) w h e re  D ia s , J. h e ld  th a t in b us in ess  m atters , 
if a  p e rs o n  s ta te s  in a  le tte r to  a n o th e r th a t c e rta in  s ta te  of fa c ts  ex is ts , 
th e  p e rs o n  to  w h o m  th e  le tte r is w ritten  m u s t rep ly  if h e  d o e s  not a g re e  
w ith  o r  m e a n s  to  d is p u te  th e  a s s e rtio n s . If not, th e  s ile n c e  o f th e  la tte r  
a m o u n ts  to  a n  a d m is s io n  o f th e  tru th  of th e  a lle g a tio n s  c o n ta in e d  in th e  
le tter. A c co rd in g ly , th e  o n ly  p o s s ib le  co n c lu s io n  fo r th e  fa liu re  to  re p ly  to  

th e  le tte r of d e m a n d  is th a t th e  a m o u n t s ta te d  in th a t le tte r is c o rre c t an d  
th a t th e  d e fe n d a n ts  h a v e  n o t re -p a id  th e  s u m  s ta te d  in th e  p ro m iss o ry  
note .

It is to  b e  o b s e rv e d  th a t in th e  p etition  a n d  th e  a ffid av it filed  b y  th e  
d e fe n d a n ts  in th e  d is trict C o u rt, th e  p ro m iss o ry  n o te  h a s  not b e e n  d e n ie d  
a n d  th e re  is n o th in g  to  s h o w  th a t th e y  re p a id  th e  su m  s tip u la te d  in th e  
prom issory note. In their petition th e  defen d an ts  h a v e  taken  several technical 
o b je c tio n s  m a in ly  w ith  re g a rd  to  th e  re g u la rity  of th e  p ro c e d u re .

K .D .P . W ic k re m a s in g h e  in h is b o o k  “C ivil P ro c e d u re  in C e y lo n ” 1971  
ed ition  a t p a g e  3 1 8 , citing th e  c a s e s , Carpen Chetty Vs. Manilarf3\ Mather 
Saibo vs. Crowtherw a n d  Sadadeen Vs. M eerasa<5> s ta te s  a s  fo llo w s :

“In a n  ac tio n  u n d e r th e  s u m m a ry  p ro c e d u re  on a  liqu id  c la im  th e  

d e fe n d a n t c a n n o t b e  h e a rd  o r a llo w e d  to  ta k e  a n y  o b jec tio n , a s  to  
th e  regu larity  of th e  p ro ced u re , w ithout h av in g  first o b ta in ed  th e  lea ve  
of th e  C o u rt to  a p p e a r  a n d  d e fe n d . A  ju d g e  c a n n o t d is m is s  a  

s u m m a ry  ac tio n  on a  liqu id  c la im  on th e  m e rits  of th e  c a s e  b e fo re  

g ran tin g  th e  d e fe n d a n t le a v e  to  d e fe n d .”
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In th e  c irc u m s ta n c e s , I a m  of th e  v ie w  th a t th e  d e fe n d a n ts  c a n n o t ta k e  

o b je c tio n s  a t th is  s ta g e  a s  to  th e  re g u la r ity  o f th e  p ro c e d u re  w ith o u t first 
o b ta in in g  th e  le a v e  o f C o u rt to  a p p e a r  a n d  d e fe n d  th e  ac tio n .

It is to  b e  n o te d  th a t th e  d e fe n d a n ts  h a v e  n o t d e a lt  w ith  th e  p la in tiff’s 

c la im  on  its m e rit a n d  th e y  h a v e  s o le ly  d e p e n d e d  on  th e  re g u la r ity  o f th e  

p ro c e d u re  a n d  tec h n ica l ob jec tio n s  to  th e  p la in tiff’s ac tio n . T h e  d e fe n d a n ts  

h a v e  no t d is c lo s e d  a  tr ia b le  iss u e . A c co rd in g ly , th e  d e fe n d a n ts  a r e  n o t  

en title d  to  b e  h e a rd  w ith o u t first o b ta in in g  le a v e  to  a p p e a r  a n d  d e fe n d .

S e c tio n  6 (2 )  o f th e  D e b t R e c o v e ry  (S p e c ia l P ro v is io n s ) A c t, N o . 2  o f 
1 9 9 0  w a s  a m e n d e d  b y  A c t, N o . 9  of 1 9 9 4 , a n d  se c tio n  6 (2 )  o f th e  o rig in a l 
A c t w a s  re p e a le d  a n d  a  n e w  s u b s e c tio n  w a s  in tro d u c e d . It re a d s  th u s :

6(2) T h e  co u rt sh a ll u p o n  th e  filing  b y  th e  d e fen d an t o f an  

app lication  fo r leave to app ear and  sh o w  c a u se  su pp o rted  

by affidavit w h ich  sh a ll deal sp e c ifica lly  with the plaintiff’s  

c la im  a n d  sta te  c le a r ly  a n d  c o n c is e ly  w hat th e  d e fe n ce  

to  the c la im  is  a n d  w h at fa c ts  a re  re lied  u p o n  to  su p p o rt  

it, an d  after g iv in g  th e  d e fen d a n t an  o p p o rtu n ity  o f b e in g  

heard, g ran t lea v e  to  a p p e a r a n d  s h o w  c a u s e  a g a in st  

the d e cre e  nisi, e ither -

(a) U p o n  the d e fe n d a n t p a y in g  in to  c o u rt  th e  su m  

m en tion ed  in the d e cre e  N is i : o r

(b) u p o n  th e  d efen d an t fu rn ish in g  s u c h  se c u r ity  a s  to 

th e  co u rt m ay a p p e a r re a so n a b le  a n d  su ffic ie n t  

fo r  sa t is fy in g  th e  su m  m en tio n ed  in th e  d e cre e  

n is i in th e  e v en t o f it be in g  m ad e  a b so lu te ;o r

(c) U p o n  th e  co u rt b e in g  sa tis fie d  o n  th e  co n te n ts  o f 

th e  a ffid av it filed , that th ey  d is c lo s e  a d e fe n c e  

w h ich  is  prim a facie  su sta in a b le  and  o n  s u c h  term s  

a s  to  secu rity , fram in g  an d  re co rd in g  o f is s u e s , o r  

o th erw ise  a s  th e  co u rt th in k s  fit” .

T h e  d e fe n d a n ts  h a v e  filed  th is app lication  a g a in s t th e  im p u g n ed  o rd e r  

of th e  le a rn e d  J u d g e  on  th e  b a s is  th a t th e y  a r e  e n title d  to  u n c o n d itio n a l
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le a v e  to  a p p e a r  a n d  d e fe n d  th e  ac tio n . In th e  c a s e  of People’s Bank V. 
Lanka Queen INTL Private Ltd{6) it w a s  h e ld  th a t th e  a m e n d e d  sectio n  
6 (2 )  (a m e n d e d  by A ct, N o . 4  of 1 9 9 4 )  d o e s  not p e rm it uncon d ition a l le a v e  
to  d e fe n d  th e  c la im . T h e  m in im u m  re q u ire m e n t a c c o rd in g  to  sectio n  6 (2 )
(c ) is th e  fu rn is h in g  o f security .

In th e  a fo resa id  c a s e  D e  S ilv a  J. h as  m a d e  a  co m p re h e n s ive  analysis  

o f section  6 (2 )  a s  a m e n d e d  b y  A ct, N o . 9  of 1 9 9 4 . D e  S ilv a , J . o b s e rv e d  at 
2 3 7  a n d  2 3 8  th u s  :

“ T h e  new  s u b s e c t io n  c le a r s  a n y  d o u b t th at w o u ld  h a v e  

prevailed  earlier in  resp ect o f the p ro ced u re  a d efendant h as  

to  fo llow  in a p p ly in g  fo r leave  to app ear and  sh o w  ca u se . O n  

an exam in ation  o f th e  am en dm en t in trod u ced  in su b se c tio n  

6(2) it is  a b u n dan tly  c lear that th e  w ord “a p p lica tio n ” w h ich  

a p p eared  in the orig in a l se c tio n  h a s  been q u a lified  with the  

fo llow ing  w o rd s : “ U p o n  the filing  o f an a p p lica tio n  for leave  

to  app ear and  sh o w  c a u se  su pp o rted  by affidavit” . T h is  sh o w s  

th a t-

(a) It is  m a n d a to ry  fo r  th e  d e fe n d a n t  to  f i le  an  

a p p lica tio n  fo r leave  to app ear and  sh o w  ca u se .

(b) su ch  app lication  m ust be supported  by an affidavit 

w h ich  d e a ls  sp e c ific a lly  with the p la intiff’s  claim  

and  state  c learly  an d  co n c is e ly  w hat the d efen ce  

to th e  c la im  is  an d  w hat fa cts  are relied  up on  to 

su p p o rt it.

T h is  se c tio n  d o e s  not perm it u n co n d itio n a l leave  

to  d efend  the c a s e  a s  the defendant resp o n d en t  

h as requested from  the district Court. Th e  m inim um  

requ irem ent a cc o rd in g  to su b se c tio n  (c) is  fo r the  

fu rn ish in g  o f security.

If the defen d an t sa t is fie s  (a) an d  (b) a b o v e  then  

the d efen d an t sh o u ld  be g iven  an opportu n ity  of 
bein g  heard. T h e  co u rt w ill h ave  to d e c id e  o n  one  

of the three m atters sp ecified  in the a b o ve  section . 
T h e y  are :
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(a) T h e  C o u rt m ay o rd e r th e  de fen d a n t to  p a y  into co u rt  
the su m  m en tio n ed  in th e  d e cre e  Nisi. T h u s , even  
w h e re  th e  r e q u ir e m e n t s  a s  s t a te d  a b o v e  a re  
c o m p lie d  w ith , th e  c o u rt  h a s  th e  p o w e r a n d  th e  
authority  to  o rd e r th e  d e fen d a n t to p a y  th e  fu ll su m  
m en tio n ed  in th e  d e cre e  N is i b e fo re  perm itting  the  
d efen d a n t to  a p p e a r a n d  d efen d .

(b) A lte rn a tiv e  to  (a) a b o v e , th e  co u rt  c a n  o rd e r th e  
d efen d a n t to  fu rn ish  se c u r ity  w h ich , in th e  o p in io n  
o f th e  co u rt is  rea son ab le  an d  su ffic ien t to sa tis fy  the  
d e cre e  nis i in th e  even t it b e in g  m ad e  a b so lu te . T h e  
d iffe re n ce  betw een th is  p ro v is io n  a n d  th e  (a) a b o v e  
is  that in stead  o f p a y in g  th e  fu ll su m  m en tio n ed  in 
th e  d e cre e  nisi, it w ill be  su ffic ie n t to  th e  d efen d an t  
to  fu rn ish  secu rity , s u c h  a s  b a n k e r’s  draft, a n d  th en  
d efen d  th e  actio n .

(c) th e  th ird  a lternative  is  w h ere  th e  co u rt is  sa tis fie d  on  
th e  co n te n ts  o f th e  affidavit filed , that th ey  d is c lo s e  
a d e fe n c e  w h ich  is  prim a facie  su sta in a b le  an d  o n  
s u c h  te rm s  a s  to  s e c u r ity ;  fra m in g  o f  is s u e s  o r  
o th erw ise  perm it th e  de fen d a n t to  d efen d  th e  action . 
T h u s , it is  im perative  that b e fo re  th e  co u rt a c ts  on  
se c tio n  6(2)(c) it h a s  to  be  satisfied ;

i. W ith  th e  c o n te n ts  o f th e  a ffid a v it  f ile d  b y  th e  

defendant;

ii. th at th e  c o n te n ts  d is c lo s e  a d e fe n c e  w h ic h  is  
prim a facie  su sta in a b le ; A n d

iii. d e t e r m in e  th e  a m o u n t  o f  s e c u r i t y  to  b e  
f u r n i s h e d  b y  th e  d e f e n d a n t ,  a n d  p e r m it  
fram in g  an d  re co rd in g  o f is s u e s  o r o th erw ise  a s  
th e  co u rt th in k s  fit.

In th e  c a s e  o f National Development Bank v s . Chrys Tea (Pvt.) Ltd. 
and a n o th e r (7) th is  C o u rt h e ld  th a t;

(i) U n d e r  S e c tio n  6 (2 )  (a )  o r 6 (2 ) (b )  th e  C o u rt h a s  no  d iscre tion  
to  o rd e r  s e c u rity  w h ic h  is n o t s u ffic ie n t to  s a tis fy  th e  su m  

m e n tio n e d  in th e  d e c r e e  nisi
2-C M  6579
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(ii) S e c tio n  6 (2 ) (c )  is th e  o n ly  s e c tio n  w h ich  p erm its  th e  C o u rt  

d is cre tio n  to  o rd e r  s e c u rity  w h ich  w o u ld  b e  a  le s s e r sum  

th a n  th e  su m  m e n tio n e d  in th e  d e c re e  nisi.

It a p p e a rs  to  m e  th a t it is im p e ra tiv e  th a t e v e n  u n d e r sectio n  6 (2 )(c )  th e  

C o u rt h as  to  o rd er security, but th e  C o u rt ca n  u se  its d iscretion to  d e term in e  

th e  a m o u n t o f s e c u rity  if th e  d e fe n d a n ts  d is c lo s e  a  d e fe n c e . T h e  C o u rt 

h a s  to  b e  sa tis fied  th a t th e  c o n ten ts  o f th e  a ffid av it filed  b y  th e  d e fe n d a n ts  

d is c lo s e  a  d e fe n c e  a g a in s t th e  c la im  m a d e  b y  p la in tiff w h ich  is prima- 
facie s u s ta in a b le .

In th e  instant c a s e , th e  d e fen d an ts  h a v e  not d isclosed  a  d e fe n c e  ag a in st 

th e  c la im  m a d e  b y  th e  p la in t. T h e  d e fe n d a n ts ’ d e fe n c e  is m a in ly  co n fin ed  

to  te c h n ic a l o b jec tio n s  a n d  o b je c tio n s  to  th e  re g u la r ity  o f th e  p ro c e d u re . 

T h e  d e fe n d a n ts  h a v e  m e re ly  d e n ie d  th e  p la in tiff’s c la im . In m y  v ie w  m e re  

d e n ia l is not su ffic ien t w h e n  th e y  h a v e  fa ile d  to  re sp o n d  to  th e  le tte r of 

d e m a n d  s e n t b y  th e  p la in tiff d e m a n d in g  th e  sa id  su m  in th e  p ro m iss o ry  

n o te . In s u p p o rt o f th is  v ie w , I c ited  a b o v e  th e  S u p re m e  C o u rt c a s e  of 

Saravanamuttu Vs. De Mel (s u p ra ) w h e re  it w a s  h e ld  th a t in b u s in es s  

m a tte rs , in c e rta in  c irc u m s ta n c e s , th e  fa ilu re  to  re p ly  to  a  le tte r a m o u n ts  

to  a n  a d m is s io n  of a  c la im  m a d e  th e re in .

In th e  in s tan t c a s e  th e  d e fe n d a n ts  h a v e  fa ile d  to  ra is e  a  s u s ta in a b le  

d e fe n c e  in th e ir  a ffid a v it. T h a t  is th e  d e fe n d a n ts  h a v e  fa ile d  to  d is c lo s e  a  

d e fe n c e  w h ich  re q u ire s  in v e s tig a tio n  a n d  tria l a n d  n o t o n e  w h ich  is 

s u m m a rily  d is p o s e d  of on  th e  a ffid a v its  a s  d o n e  b y  th e  d e fe n d a n ts  in this  

c a s e . T h e  d e fe n d a n ts  h a v e  fa ile d  to  d e a l w ith  th e  p la in tiff’s c la im  on  its 

m erits . It is m y  co n s id e re d  v ie w  th a t th e  d e fe n d a n ts  h a v e  fa ile d  to  d isclose  

a  p la u s ib le  d e fe n c e  w h ich  o u g h t to  b e  tried  by C o u rt. It is m'y fu rth e r v ie w  

th a t th e  d e fe n d a n ts  a re  n o t en title d  to  u n c o n d itio n a l le a v e  on  d e fe n c e s  

b a s e d  on m e re  te c h n ic a l o b je c tio n s  a n d  e v a s iv e  d e n ia ls  w h ich  h a v e  no  

stren g th  to  s ta n d  on  th e ir  o w n . In a n y  e v e n t, a s  po in ted  ou t b y  D e  S ilva , J. 

in th e  c a s e  o f People’s Bank vs. Lanka Queen International (Pvt) Ltd., 
(s u p ra ) sectio n  6 (2 )  (a s  a m e n d e d  b y  A c t, N o . 4  of 1 9 9 4 )  d o e s  not p erm it 

unconditional lea ve  to de fen d  th e  claim ; the m in im um  requ irem ent according  

to  sectio n  6 (2 )  (c) is fo r th e  fu rn ish in g  of s e c u rity  d e te rm in e d  b y  C o u rt an d  

th e  C o u rt ca n  e x e rc is e  its d iscre tion  in d e te rm in in g  th e  a m o u n t of security  

to  b e  fu rn is h e d  b y  th e  d e fe n d a n t if h e  d is c lo s e s  a  s u s ta in a b le  d e fe n c e .
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I w ou ld  th e re fo re  a ffirm  th e  o rd e r o f th e  le a rn e d  A d d itio na l D istrict J u d g e  

d a te d  1 9 .5 .2 0 0 4  a n d  d ism iss th e  d e fe n d a n ts ’ app lica tion  fo r le a v e  to  ap p ea l 

w ith  co sts .

Application dismissed.


