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Constructive Malicious Desertion ~ Date on which malicious desertion took

place not spscrﬁed - Is it fatal? ~ Issue raised giving the exact date —

Permissivity? - Evaluation and analysis of evidence? — Observations
regarding credrbrhly Warranted’

The District Caurl sranied 2 dvoros n favour of the plaintiff-respondent on the

ground of m: s desertio

It was contended by the defendant-appellant that, the trial Judge has accepted

an issue relating to malicious desertion totally outside the pleadings indicating

the exact date of desertion, when the pleadings were silent on the ‘date’ of
desertion. It was also contended that, the trial Judge has failed to evaluate and
analyze the evidence in the correct perspective.

Held:

(1) The failure of the plaintifi-respondent to specify the exact date or probable
date of desertion ant in the light of the defence raised by the
defendant in that she took up the position that she never deserted her
husband

ince the defendant-appellant has denied the allegation of malicious
desertion and made a counter allegation specifying the exact date that the
plaitifl chased her out of the mairimonial house, the trial Judge shouid

cautious in allowing the plaintiff o introduce the date of
Gaserion for e e e~ i nd 8.
@ The trial Judge has erred himself in not taking into consideration, the
ince of probabilities as between the version of the plaintitf and that of
e defendan by weighing the evidence relating to malicious desertion and
constructive malicious deser

@
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Held further

(4) The transfer of the title of the matrimonial house to his mother was a fuse
‘adopted by the plaintif, it is more 50 when the plaintiff has given it on rent
1o an outsider, moreover the mother of the plainif respondent has later
transferred the rights in
2 outsider — he day on which 1 13 alloged that the dofondant-appelant
maliciously deserted him, the house in which they lived as husband and
wife had been transferred to his mother and was not available for the
‘occupation of the respondent.

Per Abdus Salam, J.

*Had the leamed District Judge addressed his mind as o which ve
mora prabable n he light of he evidence 1ad belore him ho would corainly nat
have concluded that the defendant is guilty of mal ertion ~ on the
contrary, the totality of the evidence indicates constructive malicious desertion
of the defendant by the husband".

APPEAL from the District Court of Tangalle.

3
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(1) Pathmawathie v Jayasekera 1997 1 Sti LR 248.

Anoma Gunatilake for defendant-appeliant.
Mohan Peiris PC with Widura Ranawaka for plaint

-respondent.

July 27, 2007
ABDUS SALAM, J.

This is an appeal from the judgment of the leamed District
Judge of Tangalle, granting a divorce (a vinculo matrimoni) in
favour of the plaintiff-respondent (As and when the context so
requires hereinafter referred to as the “plaintiff”) from the
defendant-appellant (hereinafter similarly referred to as the 1st
defendant) on the ground of malicious desertion.

It was not contested that the parties entered into the matrimonial
bond on 7th September 1995 and that they elected the house
belonging to the plaintiff at Medaketiya in Tangalle as their
matrimonial home. It was also common ground that the parties
were blessed with a son named as Sooriya Krishna born on 23rd of
October 1996, by the said marriage.

The plaintitf who is an engineer by profession, left for Japan in
October 1997, for purpose of employment and retumed to Sri
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Lanka on 15 December 2001. The plaintiff claimed that he made
remittances at various times, in favour of the defendant, from
Japan aggregating to Rs. 2,800,000/- (2.8 million). Upon his return,
he claims to have requested from the defendant a part of the
money so remitted to enable him to engage in a business. The
defendant having refused to accede to the request is said to have
fallen out with the plamll" then avoided payment and thereafter
maliciously deserted

The plaintiff maintained that the had
come to his residence on several occasions in the company of her
brother and threatened to kill him. For purpose of convenience
paragraphs 8, 9 and 10th of the plaint are reproduced below as
have been pleaded in Sinhala.

8. D3 § CmVD 2P ABOS ceINMBOO TN (OB Ok
2gs eoBom 20D B 5BEEHG; DIH®BD 0O cq 6B
BmzI6 805 B0 godnierds’ gens’ §id 9dcd 8w g1 O
oSHeds mOm g 490, HPBEHGO 5055 DB0OH 0@ Y8 Dot OF
@ eeem CE.

9. oFf om0 DuiSmBo 00 FPd HPEEHGD IO SwwBed
5@BE™G; 2 @0 Hedaswend gomS e gued eq@Bant
580 S056D.

10. 3 030 5 @HB=S; ev Aned 6,dDBust DFPmBo EdLOD
00 ¢rlann o ¢t B 00 gHHeds 6O BPRBHCD Tkwe
2 6ced ¢HOB cq S 3O FIWCD DeiBmBe Fed sewikde) Bd6
5 @58mces HOuO ©@6s By 86 DV, BIEH BB 4 §S D
888¢0 5@EEDS; 20010111 £ Brodc 628B6D ¢ SPHE WS> CB-

It is quite clear from the averments quoted above that the
plaintiff had based his cause of action on the malicious desertion of
the plaintiff motivated by her desire to avoid payment of money
requested by the plaintiff from and out of the remittances made to
the defendant from Japan. A glaring omission in the averment
regarding the malicious desertion is the failure on the part of the
plaintiff to set out as to exact or probable point of time at which the
defendant (wife) deserted him. However, the plaintiff maintained
that the defendant is guilty of malicious desertion and the
matrimonial bond should no longer be regarded as in existence.
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On the contrary, the defendant took up the position in her
answer that she never deserted the plaintiff. Further answering she
maintained the position that on the 31st January 2002, the plaintitf
having chased her and the only child of the marriage away, rented
out the matrimonial home to an outsider. The defendant further
alleged that the plaintiff subsequently sold the house to third party,
thus depriving them of the right to have a shelter. Even though the
allegation of the defendant tantamount to constructive malicious
desertion on the part of the plaintiff, she did not seek a counter
divorce. The defendant in her answer only sought a dismissal of the
plaintiff's action.

The learned District Judge after trial arrived at the conclusion
that the plaintiff has proved the allegation of malicious desertion
and that the version of the defendant is unacceptable. Hence, he
granted a divorce as prayed for in the plaint and legal custody of
the child to the defendant.

It was strongly urged by the defendant that the learned District
Judge has erred in coming to the conclusion that the plaintitf has
proved the charge of malicious desertion levelled against her. The
learned Counsel of the defendant has drawn the attention of court
10 the pleadings of the plaintiff, where he has failed to specify the
exact date or period of the alleged malicious desertion.

As far as the plaint is concerned, admittedly the plaintiff has not
specified the date on which he alleges malicious desertion took
place nor has he explained the reason as to why he cannot give the
date of desertion. The failure of the plaintiff to specify the exact or
probable date of desertion is important in the light of the defence
raised by the defendant, in that she took up the position that she
never deserted her husband

However, the learned District Judge accepted an issue relating
to malicious desertion totally outside the pleadings, as suggested
by the plaintiff indicating th exact date of desertion. Even though
the said issue has not been objected to by the defendant, it is
contended on behalf of the defendant that the learned District
Judge has failed to ascertain exactly material proposition of facts
on which the parties were at variance.
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Learned Counsel of the defendant has adverted to the decision
of this Court in Pathmawathie v Jayasekara (), where it was held
that though in practice Counsel appearing for the plaintiff or
defendant to suggest the issues, it is the prime responsibility of the
Judge to frame issues. It is more so, because it is ultimately the
Judge who should make a finding and without clear understanding
of the dispute and the issue that he has to determine, it would be a
most dangerous exercise to embark upon a voyage of discovery.
Since the defendant in this case has,denied the allegation of
malicious desertion and made a counter allegation specifying the
exact date that the plaintiff chased her out of the matrimonial home,
the leamned District Judge should have been cautious in allowing
the plaintiff to introduce the date of desertion for the first time.

The leamed Counsel of the defendant has submitted that in
accepting issue No. 8 the leamed District Judge has entertained a
purported issue, which is very different to the dispute placed before
court for adjudication on the pleadings. By allowing, the plaintiff to
introduce the alleged date of desertion the leaned District Judge
has in fact permitted the defendant indirectly to raise an issue,
which had the effect of allowing an amendment to the plaint that,
was only possible if the plaintiff was not guilty of laches. Even if the
plaintiff amended the plaint, yet the defendant would have had the
opportunity of replying to it by way of an amended answer.

Let us examine for a moment, as to what really was the main
dispute presented for the adjudication, between the parties on the
pleadings. According to paragraphs, 9 and 10 of the plaint the
defendant deserted the plaintiff and thereafter came to reside at the
residence of her mother and later in the company of the brother
came back to the house of the plaintitf and threatened him with
death. The plaintiff has complained of alleged threat to the police
on 11.01.2001. According to the police complaint marked as p22
the defendant has deserted the plaintiff on the 4th of January 2002.
It is further confirmed by paragraph 10 of the plaint that the
defendant has come to the house of the plaintiff in the company of
her brother on the 11th of January 2001. However, the issue raised
is whether the defendant has deserted the plaintiff on the 14th of
January 2002.

On the contrary, the posi

n taken up by the defendant is that
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the plaintiff chased both the defendant and the child from the

matrimonial home on the 31st January 2002. The result in

position would be summarised as follows.

. The plaintiff never specified the date of desertion in the plaint.

2. In any event, by paragraph 10 of the plaint the defendant has
indirectly admitted that the date of desertion had occurred prior
to the 11/1/2001.

. The defendant's position is that the constructive malicious.
desertion on the part of the plaintiff had taken place on the
315t of January 2002

. According to p22, the complaint made to the police by the
plaintiff on 11/1/2002 the malicious desertion has taken place
on 4/1/2002.

. According to issue number 8, which is answered by the
learned District Judge in the affirmative the defendant has
deserted the plaintiff on 14/1/2002.

®

IS

o

In the light of the above it would be seen that the leamed
District Judge has not only misdirected himself completely with
regard to the date and time of the alleged desertion but had
exceeded the limits of his jurisdiction as decided in the case of

Pathmawathie v Jayasekara (supra).

Even as regards the reasons for the finding that the defendant
has deserted the plaintiff on the 4th of January 2002, the learned
District Judge has erred with regard to the facts that were
disclosed at the trial. At page 162 of the judgment, the learned
District Judge has stated as follows:

20020104 92 g2 ©3dc YBend Pommad s B2BO g1 Hoed
2 386330 deon H085) 800 s 75 9D HBEEHS; erEBocst
Ber @B 205 DaidmBocd 80 Sud Bed 6DV gHMS wHOD
e Bo A0 DIBmBe B BIed ¢5PV EHMG B HOD W)
890 mded Bo A0 g Bc gBueds n0m A0 gme 6 g
The passage quoted from the judgment of the learned District
Judge is confusing as to its meaning. Even if it is regarded, as
contradictions arising from the evidence of the defendant and that
of her mother, yet the observations of the learned District Judge,
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do not appear to be in accordance with the evidence led at the
trial. As far as the evidence goes, the plaintiff's version is that he
proceeded to Galle on 4 January 2002 and the defendant and the
child were missing from home from that day. On the contrary, at
the evidence of the defendant was that she was at home when
the defendant returned from Galle on the 4th of January 2002.
The evidence of the mother of the defendant was that they went
to Galle to obtain treatment for the ailment of the child on the 8th
January 2002. In the light of the evidence given by the defendant
and her mother the observation of the learned District Judge,
made with regard to the credibility of the evidence of the
defendant and her mother appear to be highly unwarranted and
does not stand to reasons.

The learned Counsel of the defendant has argued that the
transfer of the title of the matrimonial home was a ruse adopted
by the plaintiff. It is more so when the plaintiff has given it on rent
to an outsider. Moreover, the mother of the plaintiff has later
transferred the rights in the matrimonial home for valuable
consideration to an outsider. As has been admitted by the plaintiff
under cross-examination on the 4th of January 2002, the
matrimonial home was not available to the defendant and the
child to live. He has admitted that the day on which alleged that
the defendant maliciously deserted him, the house in which they
lived as husband and wife had been transferred to his mother,
and was not available for the occupation of the defendant.

The learned Counsel of the defendant has submitted that the
plaintiff has well planned a scheme within a matter of 20 days and
systematically chased the defendant away from the matrimonial
home and immediately thereafter obtained vacant possession
and then leased it out. Added to it the plaintiff has transferred the
rights in the house to his mother on document marked as D1.

Taking into consideration all these matters, the evidence
adduced by both parties on a balance of probability shows that
the version of the plaintiff is highly improbable. The learned
District Judge has not taken into consideration the peculiar
circumstances in which the plaintiff has leased out the property in
question to an outsider at the crucial point of alleged desertion.
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Further the intention and the scheme of the plaintiff is quite clear
when the mother had sold the property to an outsider. If the
intention of the plaintiff in ing the rights in the matri

home to his mother was the threat, there was no necessity for the
mother to have re-transferred the property to an outsider.

These circumstances clearly indicate the malafides of the
plaintiff and the scheme he has put into effect to chase out the
defendant, in the guise of malicious desertion. The learned
District Judge has erred himself in not taking into consideration,
the balance of probabilities as between the version of the plaintiff
and that of the defendant by weighing the evidence relating to
malicious desertion and constructive malicious desertion

The leamed District Judge has failed to evaluate the version of
the defendant as has been disclosed in the evidence. As regards
the allegation of constructive malicious desertion, the learned
District Judge has failed to properly analyse the evidence
adduced by both sides, before he concluded that the defendant is
quilty of malicious desertion.

The evidence adduced by the plaintiff does not indicate the
mental or Physical element on the part of the defendant to
maliciously desert the plaintiff. On the contrary, the totality of the
evidence indicates constructive malicious desertion of the
defendant by the plaintiff

Moreover, the evidence led in the case, does not appear to
warrant the conclusion that the District Court has finally arrived at.
The transfer of the matrimonial home in the name of the mother
of the plaintiff and the fact that the defendant rented it out to a
third-party, clearly indicates the mind of the plaintiff to desert the
wife than the defendant to desert her husband. Had the learned
District Judge addressed his mind as to which version is more
probable in the light of the evidence fed before him, he would
certainly not have concluded that the defendant is guilty of
malicious desertion.

The judgment of the learned District Judge therefore seems to
be perverse. His judgment does not appear to me as based on
facts nor is it consistent with the evidence led in the case. Upon
a consideration of the totality of the evidence, the only decision
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the learned District Judge could have come to is to disbelieve the
plaintiff's evidence and dismissed the plaintiffs action.

For the above reasons the judgment and decree of the learned
District Judge, are set-aside. Hence, the plaintiff's action in the
original court should be deemed as having been dismissed.

The appeal is allowed with costs.
Appeal allowed.



