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ATTORNEY-GENERAL
v.

SIRIWARDENA

SUPREME COURT 
SAMARAKOON, C.J.,
ISMAIL, J. AND SHARVANANDA, J.
OCTOBER 6, 7 and 8,1980

Parliament (Powers and Privileges) Act, Chapter 383 — Privileges. Powers and 
Immunities of Parliament and its Members — Defamatory statements —Contempt 
— Defences available — Punishment.

The member for Ududumbara in Parliament alleged and imputed that Karl Marx 
was a briefless lawyer, that he was penniless and went begging from house to 
house and that utilising the funds of such begging he was able to write "Das 
Capital". Karl Marx was also characterized as a frustrated person with grandiose 
dreams of imperialist dictatorial government in the name of socialism. The 
respondent who was the editor of the Aththa newspaper appeared to have 
resented the remarks concerning Karl Marx and he replied by means of an 
editorial in the Aththa newspaper of 11.10.1977 where he likened the Members 
of Parliament in general and the member for Ududumbara in particular to bulls 
and donkeys and thereby represented them to be of low intellect, lacking in 
intelligence and unfit to perform the tasks for which they were elected.

Held -
Contempt and ridicule pervade the whole article and the words complained of are 
defamatory. In so far as they refer to statements made in the House they reflect 
on its proceedings and in so far as they refer to the conduct of the majority of the 
House they reflect on the conduct and character of the House — an offence within 
the meaning of item 7 of Part A of the Schedule to the Parliament (Powers and 
Privileges) Act, Chapter 383. In so far as they concern the member of Parliament 
for Ududumbara jn respect of his conduct as a Member, they constitute an offence 
within the meaning of item 8 of Part A of the said Schedule.

In the matter of contempt there is one common factor that pertains to both Courts 
of Law and Parliament. Criticism is permitted. The proceedings in Parliament and 
Courts of Justice are published so that the public should be aware of what is 
happening within their walls, for the welfare of the community depends on what 
is said and done there. The law also recognises the fact that a citizen can form his 
own opinion on such proceedings and has the right to criticise them. But such 
criticism must be fair and within limits. The limitation is upon the mode of 
criticism. The respondent is guilty of improper excess in criticism. The language 
used is crude, intemperate and extravagant.

Samarakoon, C J ,

"What needs stressing is that when .... name calling is indulged in by Members of 
Parliament on the floor of the House, small wonder then that strangers are 
tempted to follow suit and it then ill becomes Members of Parliament to complain. 
However the law seeks to preserve the dignity of Parliament and decorum in the 
House against inroads on it by offenders — be they Members or be they strangers. 
The Respondent has met ridicule with ridicule, contempt with contempt but he 
has overstepped the permissible limits, and for that he has to be punished.”

Cases referred to :

(1) Hoarev. Sifver/ock. 12.Q.B. 624 ; (1848) 116 ER 1007
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(3) Ambard v. Attorney-Genera/ for Trinidad and Tobago (1936) AC 323, 325

PETITION for breach of privilege by publication of defamatory statements 
reflecting on the proceedings and chamber of the Members of the Parliament.

G. P. S. de Sifva Deputy Solicitor-General with Upawansa Yapa Senior State 
Counsel and 5. Ratnapafa State Counsel for petitioner.

H, L. de Sifva with Desmond Fernando, Suriya Wickramasinghe and S. H. M. 
Reeza for Respondent.

Cur. adv. vuft

Dec. 19,1980 
SAMARAKOON, C.J

By petition dated 21st July, 1978, the Attorney-General made 
this application in terms of section 23 of the Parliament (Powers 
and Privileges) Act (Chapter 383) read with Article 131 and 169 of 
the Constitution praying that the Respondent be punished for 
publishing defamatory statements reflecting on the proceedings 
and character of the House during the period commencing 4-8- 
1977 and ending 11-10-1977 and also for publishing statements 
defamatory of A. M. R. B. A. Attanayake, Member of Parliament 
for the Electoral District of Ududumbara. This Act was 
subsequently amended by Law No. 5 of 1978 by which offences 
specified in Schedule A were made punishable by this Court as 
well as by the National State Assembly. Originally offences 
specified in Schedule A were punishable by this Court only. The 
offences complained of were committed prior to the enactment of 
Law No. 5 of 1978 and therefore I do not need to consider 
whether or not this Court should entertain this application. That 
point could be'left for decision in an appropriate case.

On the 5th October, 1977, the Member for Ududumbara, in his 
speech made in the course of a debate in Parliament, made 
certain defamatory statements regarding Karl Marx and his book 
"Das Kapital" which seems to have riled the Respondent. (The 
relevant parts of the member's speech will be set out later). The 
Respondent published a counter blast in the newspaper named 
"Aththa” of which he was the Editor. The Petitioner contends that
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the Respondent's publication is part defamatory of Parliament and 
part defamatory of the Member for Ududumbara. Counsel for 
Respondent contended that none of the statements reflect on the 
proceedings and character of the House. I am unable to agree with 
Counsel for Respondent. In the statement quoted in paragraph 13 
(1) (a) of the petition the Respondent refers to the "U.N.P. 
Members". It is a well-known fact that they form an overwhelming 
majority in the House. In the statement quoted in para 13(1) (b) he 
refers to Members of Parliament in general and refers to them 
colectively again (oDgsx)) in the statement quoted in paragraph 13 
(1) (c) of the petition. Thereafter he refers to all "new 
representatives" elected to Parliament (vide quotation in para 13 
(1) (d) of petition). He also referred to the Senior Members of 
Parliament. These statements do not refer only to the Member for 
Ududumbara. I therefore reject this contention of Counsel for the 
Respondent and hold that the words referred to in paragraph 13 
(1) (a) (b) (c) (d) refer to the Members of the House. Those that are 
set out in paragraph 13 (ii) (a) (b) (c) (d) (e) (f) & (g) refer to the 
Member for Ududumbara. These paragraphs will be set out later.

The Hansard of 5th October, 1977, (PI) (Cols. 1427 and 1428) 
contains a reproduction of that part of the statement of the 
Member for Ududumbara which "was the cause of this rumpus. It 
reads:—

" P p  ESD (< !& c3z5> ScO XQ cS oxtesx5
Cffiteai §<;(5 isySz) s a x s s i © ax3d awssS Sena ts>a» <®0£p<sS
<saxstfSK?<saJ ‘p c i sfySctyj,’ ©ohs

g&fScsd acteoS. 6  33@d asdoStsog gpsxsaoS fl
SQbS e)C3©03®d)s5Q Q sfn  qpd®6 fo o te d  <3(5*5 eg
Cotta©© S<Dk3£3i CD OuOc36>cp̂ s3> 6)03ks5 cxSci cpsO qd&Stt 
oSgcScfr& aci PtsoD oS (pe6g© tri aSb cSSpsd  s3®
tsxSdfSxD."

The English translation is as follows :—

"It is said that the person called Karl Marx wrote the book 
known as 'Das Capital' after having obtained financial 
assistance from a person at a time when he had passed 
the Proctors examination and was begging penniless from house 
to house without getting even two briefs. It was by that 
(book), that he achieved fame. There are frustrated persons 
like him in Sri Lanka today. They hoped to achieve big 
seats (of power) through the labours of innocent children, 
to take completely into their hands the executive and 
legislative power and thereby to establish a completely 
imperialist dictatorial government in the name of 
socialism."
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I must at this stage state that Counsel for the State did not seek to 
justify these statements and informed Court that he did not 
contend for the truth or accuracy of the facts contained in this 
statement. The long and the short of it is that the Member for 
Ududumbara alleged and imputed that Karl Marx was a briefless 
lawyer ("proctor" is the name used in Sri Lanka for one branch of 
the legal profession that once existed), that he was penniless and 
went begging from house to house, and that utilising the funds of 
such begging he was able to write the book 'Das Capital'. Karl 
Marx is also characterised as a frustrated person with grandiose 
dreams of imperialistic dictatorial government in the name of 
socialism. Such is the venom and ridicule of the Member for 
Ududumbara. Indeed this Member seems to have been in a 
puckish mood that day. In the course of the same speech he had 
this to say:

O jG d& sxD  oo©5 coetecS Oescs cfQd*£ d o o  <3gd*<;
<&&&&&% &D 3d <§£o0 c3 e3©g<5@6<2oek!) C*8
qOGX5&. ® < scs5
tc to S cd  eacoxsS 8cs<g qQ5& axstfxSbd Om
0 0  C f O c s j r f  Q © S a g a .  q§p&  e g  c o d d e d

CfoO 0*®05)0) So S 0 * < 5 C ) S 5 ^  S)*©*. 6 OxsCD® 
Ocso qQ&c 45s$ og ©Deforested ©s»03 4 ^  Sdfifo) 
eCeteo."

"<00 0  o)Dd®6c3 s££ddd 0ep© ©dsfox) gdd&>. coddd ete)*5> 
e p o o e x s c i '© C3(jri' d f o o d  zSteeisx}). So © 60£ 5 t o o  0 0
zSc3zs>0). dOD6d 0*0 C$0 0*©dz5) czfoozd fixsefeaCo. @sb§(5 0 0  
0*0 0*0 ®*ede> cozSod s>*s)*. crsfoaOsted sy§ 45e5 e g  
a$gditec3Ste> fOdd. Ota zs>®d egfit3 ©d cQd*£ ©30©^

The English translation is as follows

"The brain too can be measured by the age. A person's 
brain begins to develop at the age of V h  years. From the 
age of 2Vi years upto IV i years the brain would have been 
fully developed. Your brain as well as my brain and the 
brains of all those who are assembled, in this august 
assembly are brains that have been already developed by 
VA years. After IV i years even though the other parts of 
the body continue to develop the brain does not develop. 
Similarly, after 45 years the brain of ladies cease to 
function."

“ I can analyse that matter further. In the body there is a 
thing called 'cells'. In Sinhala they are called 'Bila'. They
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continue to grow up and decay. But the cells in the brain 
do not grow up and decay, tn the case of a lady, after 45 it 
is completely over. That was what happened during the 
past seven year period."

The object of his sarcasm is obvious. The statements quoted above 
were reported in the "Ceylon Daijy News" of the 6th October, 
1977. The Respondent appears to have resented the remarks 
concerning Karl Marx. He belongs to a category of political thought 
that respects and holds Karl Marx in high esteem. The Member for 
Ududumbara apparently belongs to the category comprised of his 
detractors. The Respondent was provoked to reply and he did this 
by means of an Editorial in the issue of the 'Aththa' newspaper of 
the 11 th October, 1977. The Editorial (marked P2) is headed —

The Petitioner has translated this as —

"Must also be taught not to bellow."

The Respondent has in P2A translated it as —

"Should also be taught not to bellow."

I do not think the word "bellow', which word is used to describe 
the roaring of a bull, is the correct word to use. The word used is 
"C©a>t" (Umba) which is the sound made by the bleating of a calf. 
The use of it here is onomatopoeic and was intended to show that 
Members of Parliament were fledglings, as inexperienced as new 
born calfs, whose only ability is to bleat.

The references to the Members of the House are set out in 
paragraph 13(i) as follows

(a) <a$caO 6 0 0  (ftseosiaO
©axScaa QfSt; <s® o®<5>i5te)®S®c£| gcfjtsSS 
(Sca ££@3 a® scnad® q o O

(We feel how useful it would be if in addition to these 
things, the U.N.P. Members are taught at this seminar 
not to bellow to be heard in the country although they 
are bulls).
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(b) exseoci o § g q x z  G gp x ; c p g
CfXSffi) C®SS0t5te)0 CSOdC30C3!3) Q©XsC5 C»(3c3 0^3
©cxjffijtSS. ®e306fflae)Ooi csxsbOB s^sS) qpO C2d®job
q &® Q p h  ̂ e te )0  <&gO ©ĴScS.

(However, the Speaker cannot devote time for the 
purpose of teaching Members of Parliament the A B C 
of parliamentary conventions. He cannot impart 
general knowledge to those who have no general 
knowledge whatsoever).

(c) £)Q©)0 (sg»25» dssoOo o*3<; cSc3) ^c3 ®S. 6  sScsetesi.
<ssx*;ste» <s£ a y ®  &sjy& s k »  tD ^ksO
epfC ^dScs gc^c3.

(They should also be taught how not to be bulls. That is 
to say, they should be taught not to make bull-like 
statements about things they do not know).

(d) csac30 q ^ >  q< $d  &§c3$6eos5 od>  q& tste*)
q S  & ssx £  6  cotex5ad aoiGcS i;dete>D
ggctesSSage&s.

(We like to see new representatives being elected to 
Parliament. However, they should be fit to hold that 
high office).

The references to the Member of Parliament for Ududumbara 
are set out in paragraph 13(ii) as follows

(a) q o  ©sxsd &36te>D ®c3>§ Q§d, ^>OtS) gCfttsSS
^ S )  q> 5 .0 € ). q $ .  ®oox> o g fio p  $**§> o&ed?
0 3 , @3»s$ to x 3 .

(We have been prompted to say this, because of the 
bellowing of the freshman U.N.P. member for 
Ududumbara in Parliament the other day).

(b) tScodjO 6c3 tScsg ©SificaODeS ®e»a5.

(The insult is not even to the fool who uttered it).

(c) s)(j<3<3t$ asic; 03d  ®ey>®0 c3(c3 ?$c3s§. <©$
§ < 5 (j£  2&C3) ss» (j © j d d s c f l  3):«2>cS<D S g g
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csss$ s w 5 .  S d t  a & g  © * &  c q ^ c a c s c f e i  q g >
c3®d sSO gŝ cs.

{It is said that the mountain does not collapse at the 
barking of a dog. Although the great name of Karl Marx 
has not been damaged by reason of this barking, it is 
necessary to say something about Marx for the 
information of him who barked and others like him).

(d) (a!) 3x2 igJefeS&axscazri c ^ s s s n y O
eex; q*®.

{Firstly, we have a question to ask from the member 
who made this braying sound).

(e) © iSax^ ci3fc&® S«6c3 a»(3 ®«ie5 ta^
Sroxo otysseS (Sg dto gs^a

(Thereafter, for the information of this foolish man, it is 
necessary to say something about the examinations 
that Karl Marx passed and the positions that he held).

(f) ebddO s© qO Q x ^ a  ©stoG ssgei.
E^3go6todbq£> So o t y b  ®§5Swsg5
sOd® ©®ss ©S, ftacog® f ig © 0  i^Etetecd®
SSOQ! ®>s&5 g g  isodê  aGtetoeS, £oco <§sk^®

casfcsOoi q8  ©E»©fj£ ©Stocaŝ scEJsrf ©Gbqog. qQ 
0€6ss5 ®)S&5 g g  ©OariOQ G5®0rf *Sc3Gte5 ©d® OXSbGMJ 
qfQ®e^0c5 qq cs®Dd qcDiscsexs etoS) $©£© cacteo 8 O f f i  

qdjOsO q*& ooSmbb qg>®2g5 ©Stag© qj©£<3 
Sokto ê zSq.

(It is said that this man who uttered this insult to Marx 
was a principal of a school before he became a 
member. If the level of this man's knowledge is such, 
then God save the pupils who learned from him. We 
will not ask from fools like this, whether they have 
read the books written by Marx or whether they have 
read and understood them. Could it be believed that 
this person has the general knowledge even to state 
the names of the books written by Marx or the general 
knowledge of students in the 8th Grade who are 
studying lessons in social studies).

(g) 3 ®2$®<sc3e5<2> q©d ®zsS§z>$ e^cbO q© ox^exa ssdetex)
Od5Q©eteo5. ©Stoss® q©2 qebdf©. q©d 6 Sts
(Bits &d®6 ©i&is® q<3sSo <2®ick3&>Q obd ^cs ©oxs^sS
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<s45teS& c33®0 ODsS 0)6  £3X 3^ &&&$
0^Od6c3£^e5 SgCExjoiS&a^ci Ocotsojrf ®® g f,® £ c 3 3  Cf®d <;djrQeS 
£^©0 ©SOfiS &s>yd q qcxi - ©ax&ewS <ftqxg acfctoO c3S) 
cn?€)®3.

(It is especially difficult for us to digest the stupidity of those 
who have been elected to govern us as Members of 
Parliament. That is because, we cannot hand over power to 
take decisions affecting our lives, to fools. Another reason 
for anger is the feeling that this person may have inculcated 
into our children idiotic ideas like this over a long period of 
time as a teacher and as a principal of a school).

(h) G ffiyq& sn  (&( cty© gks» sad© So ajdf sssso jSc20) 0 0
q o O  fiXaCK&305 (sSwScXD

(However, when he speaks of things that he does not 
know about and when he speaks like a donkey, we feel 
like punching him in the jaw).

The sum and substance of the Respondent's reply is that these 
utterances were foolish utterances and shows a lack of general 
knowledge. But in the process he used harsh language in 
reference to the Members of the House and the Member of 
Parliament for Ududumbara such as 'ocojsS sac*)' (bulMike 
statements) 'soosi cfqcod* (bovine ideas, i.e. idiotic ideas)
£3 6 9 (bovine bellow) ‘£ f$ i cod)' (asinine sound — braying) 

tswp' (asinine statements). He also used the words 
'<s©Jd)E3 6 ' meaning foolish and fool. These are not
mere words of abuse. No innuendo has been pleaded but the 
allegorical allusion needs no innuendo. "Nothing is easier than to 
bring persons into contempt by allusion to names well known in 
history, or by mention of animals to which certain ideas are 
attached" per Erie J. in H o a r e  v . S i l v e r  l o c k  (1). He likened the 
Members of Parliament in general and the Member for 
Ududumbara in particular to bulls and donkeys and thereby 
represented them to be of low intellect, lacking in intelligence and 
unfit to perform the tasks for which they were elected. Contempt 
and ridicule pervade the whole article and the words complained 
of are defamatory. In so far as they refer to statements made in 
the House they reflect on its proceedings and in so far as they 
refer to the conduct of the majority of the House they reflect on 
the conduct and character of the House — an offence within the 
meaning of item 7 of Part A of the Schedule to Chapter 383. In so 
far as they concern the Member of Parliament for Ududumbara in 
respect of his conduct as a member they constitute an offence 
within the meaning of item 8 of Part A of the said Schedule.
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What of the defence? Counsel for the Respondent pleaded one 
of the well-known defences to an action for defamation in the Civil 
Law, viz., Fair Comment. The Deputy Solicitor-General contended 
that none of the general defences known to an action for 
defamation in the Civil Law are available to anyone accused of an 
offence under the provisions of the Parliament (Powers and 
Privileges) Act (Chapter 383). He pointed to the fact that the Act 
itself does not set out any defences, whereas section 479, of the 
Penal Code, which creates the offence of criminal defamation, 
sets out defences which defences are akin to those defences 
known to the Civil Law of Defamation. He argued that the only 
defences that are available to a charge under the provisions of 
Chapter 383 are those specified in the general exceptions set out 
in Chapter IV of the Penal Code. These are of no avail to the 
Respondent. Section 38(1) of the Constitution of Sri Lanka 1972 
provided that "the privileges, immunities and powers of the 
National State Assembly and of its members shall be the same as 
those of the House of Representatives and of its Members 
immediately prior to the commencement of the Constitution and 
accordingly the Parliament (Powers and Privileges) Act shall as far 
as practicable and m u t a t i s  m u t a n d i s , continue in force". At the 
date immediately prior to the date the Constitution of 1972 came 
into operation, i.e. 21 -5-72, the privileges, powers and immunities 
of the House of Representatives did not exceed those "for the time 
being held or enjoyed by the Commons House of Parliament of the 
United Kingdom or its Members". (Section 27 Ceylon 
(Constitution) Order in Council (Chapter 379)). The Deputy 
Solicitor-General therefore argued that only those privileges, 
powers and immunities that existed on 21-5-72 were relevant for 
the consideration of this case. Counsel for the Respondent 
referred us to the provisions of section 7 of Chapter 383 which, he 
argued, empowered us to consider and accept subsequent 
developments and that the provisions of section 8 served as a 
guide to such developments. He relied a great deal on some of the 
comments and opinions to be found in the Report from the Select 
Committee of Parliamentary Privilege which was printed in 1967 
by Order of the House of Commons of the United Kingdom 
(hereinafter referred to as the 1967 Report).

At the outset it is necessary to note that in the United Kingdom 
categories of contempt are not codified and the 1967 Report 
recommended that they should not be codified (vide para 40 page 
XIV). The House of Commons relies mainly on precedent and the 
Committee was satisfied that there was justification in the 
criticism that the scope of Parliament's penal jurisdiction was too
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uncertain and the defences that may legitimately be raised, also 
too uncertain (1967 Report para 20 page IX). It is to consider these 
and other criticisms and to make suggestions for change that this 
Committee was appointed. Their own broad approach to the basic 
requirements of a modern legislature has been set out in para 11 
of the 1967 Report as follows

"T h e y  have asked th e m se lve s , f ir s t ,  w h e th e r 
"Parliamentary privilege" is justifiable at all in modern 
times, and secondly, what are the reasonable limits of 
protection and immunity which must be claimed if the 
legislature is to fulfil its proper functions, if its Members 
are to be able fearlessly to speak their minds and to pursue 
the* grievances of those who elected them and if its 
Officers are to be given the facility to carry out their 
several duties on behalf of the House and of its Members."

In answering the second question the Committee proposed that 
the general rule should be that the House should exercise its 
penal jurisdiction.

"(a) in any event as sparingly as possible and

(b) only when it is satisfied that to do so is essential in order 
to provide reasonable protection for the House, its 
Members or its Officers, from such improper obstruction or 
attempt at or threat of obstruction as is causing, or is liable 
to cause, substantial interference with the performance of 
their respective functions."

(Vide para 15 of 1967 Report page VIII)

It is sub-rule (b) that Counsel for the Respondent invited us to 
apply in deciding this case. This sub-rule is only a proposal and 
such a test is nowhere indicated in Chapter 383. Indeed the 
indication is quite the contrary. Just one act of defamation, 
whether serious or trivial, is an offence punishable under the Act. 
Truth is a good defence to an action for libel in the Law of 
England, but the defence of justification has never been raised in 
a charge of contempt of the House. However there is also no 
authoritative decision that it cannot be so raised. The Committee 
recommended the recognition of the defences of justification and 
Fair Comment but within certain limitations (paras 50 - 59 of 1967 
Report). For the purposes of this case I do not have to make a 
decision on each of these contentions as I see no reason , to
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accept the Defence of Fair Comment. The Defence of Fair 
Comment requires, as one of its essential elements, that the 
comment or criticism must be fair and b o n a  f i d e .  (Nathan — Law 
of Defamation in South Africa page 275). The vituperation that the 
Respondent has indulged in can hardly be called fair or even 
criticism. Such a defence even if available to the Respondent, 
cannot be upheld in this case.

In the case of A t t o r n e y - G e n e r a l  v . S o m a s u n d e r a m  N a d e s a n  (2) 
Samerawickrame, A.C.J. stated that the "offence of breach of 
privilege of Parliament is analogous to the offence of contempt of 
Court". Samerawickrame, A.C.J^ was there dealing with a case 
where comments were made by the Respondent on proceedings 
in which the Parliament was acting judicially upon powers 
assumed under Act No. 5 of 1978. Contempt of Court and its 
punishment seeks to preserve the majesty of the Law. Whether 
statements reflecting on the conduct of a Mgmber or proceedings 
of the House in the course of debate for the purpose of legislating 
can be equated to contempt of Court is an open question. Whether 
Parliament constituted under the Constitution of 1972 or the 
Constitution of 1978 can claim to be the High Court of Parliament 
is also an arguable matter. These require consideration by a Full 
Bench of this Court if and when it arises for decision.

In the matter of contempt there is one common factor that 
pertains to both Courts of Law and Parliament. Criticism is 
permitted. The proceedings in Parliament and Courts of Justice 
are published so that the public should be aware of what is 
happening within their walls, for the welfare of the community 
depends on what is said and done there. The law also recognises 
the fact that a citizen can form his own opinion on such 
proceedings and has the right to criticise them. The report of the 
Committee 1967 recognised this right and expressed themselves 
thus

'The proposal made in paragraph 42 is fully consistent 
with the principle, which Your Committee believe to be 
right, that the House should be slow and reluctant to use
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its penal powers to stifle criticism or even abuse, whether of 
the machinery of the House, of a Member or of an 
identifiable group of Members, however strongly the 
criticism may be expressed and however unjustifiable it may 
appear to be. Your Committee regard such criticism as the 
life-blood of democracy. In their view the sensible politician 
expects and even welcomes criticism of this nature". (Para 
43 page XV 1967 Report).

'They accept the principle that a legislature which is 
isolated from informed and accurate criticism from outside 
cannot hope to recognise and remedy all its own defects." 
(Para 17 page IX 1967 Report).

o
Lord Atkin in delivering the order of the Privy Council in A m b a r d  

v . A t t o r n e y - G e n e r a l  f o r  T r i n i d a d  a n d  T o b a g o  (3) said thus of the 
right of criticism of Courts of Justice -

"But whether the authority and position of an individual 
judge, or the due administration of justice, is concerned, no 
wrong is committed by any member of the public who 

. exercises the ordinary right of criticising, in good faith, in 
private or public, the public act done in the seat of justice. 
The path of criticism is a public way : the wrong-headed are 
permitted to err therein : provided that members of the 
public abstain from imputing improper motives to those 
taking part in the administration of justice, and are 
genuinely exercising a right of criticism, and not acting in 
malice or attempting to impair the administration of justice, 
they are immune. Justice is not a cloistered virtue : she 
must be allowed to suffer the scrutiny and respectful, even 
though outspoken, comments of ordinary men."

But such criticism must be fair and within limits. The limitation is 
upon the mode of expression. The Respondent is guilty of 
"improper excess in criticism" (Nathan p286). The language used 
is crude, intemperate and extravagant.

Counsel for the Respondent sought to justify this language and 
the whole of the editorial with the argument that they were no 
different from accepted political journalism at the time — meaning 
thereby that this kind of journalistic exercise was in vogue and 
therefore not objectionable. In para 12 of the affidavit the 
Respondent states that he wrote the said editorial "according to 
the prevalent standards, convention and practice of political 
journalism". In his affidavit he cites examples quoting extracts 
from the "Dinapatha", which was the newspaper of the U.N.P. 
between 1976 and 1977. In R3A the leftist Members of 
Parliament are referred to as. "Kaballeyas". R4A refers to 
Members of Parliament and Ministers as "blood-sucking water 
serpents" "fattening like Chinese pigs". Also "fattening their
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pockets (R5A). They are referred to as "fools" (R7A), (R9A) as 
"traitors" (R10A), as "racketeers" (R3A), as "thugs" (R12A) and 
indisciplined, vulgar, drunkards who resort to fisticuffs on the floor 
of the House (R11A, R13A, R14A). R20 refers to a drunken 
Member of Parliament who performed a "strip tease" act in 
Parliament. These are probably correct but I do not think that 
"Dinapatha" is the yardstick to judge political journalism nor do 
they justify the editorial of the Respondent.

Punishment has had my anxious consideration. The impugned 
words and names used by the Respondent are not strange or 
unknown or unused in Parliament. One Member of Parliament 
bemoaned the deterioration of standards in the House in recent 
times. Members had, he stated, used the words "puppies" 
"fellows" "chaps" and "buggers" in reference to fellow members 
(Vide Hansard of 18th November, 1980, Col. 1370). Another 
complained that he had been called (miserable man)

(donkey) Odea* (lunatic) (Vide Hansard of 14th November, 
1980, Col. 831). These are Honourable Members addressing each 
other as 'Honourable Members'. Four-footed animals with that 
honorofic do not exist within or without Parliament. What needs 
stressing is that when such name-calling is indulged in by 
Members of Parliament on the floor of the House, small wonder 
then that strangers are tempted to follow suit and it then ill 
becomes Members of Parliament to complain. However the law 
seeks to preserve the dignity of Parliament and decorum in the 
House against inroads on it by offenders — be they Members or 
be they strangers. The Respondent has met ridicule with ridicule, 
contempt with contempt but he has overstepped the permissible 
limits, and for that he has to be punished. I find him guilty of the 
offences of contempt set out in paras 8(i) and 8(ii) of the petition. 
In regard to the offence of contempt in respect of the House (para 
7 Part A of Schedule to Chapter 383) I fine him Rs. 250/-. In 
default 2 months rigorous imprisonment. In regard to the offence 
of contempt involving defamatory statements in respect of the 
Member of Parliament for Ududumbara I fine him Rs. 50 /-. In 
default 2 weeks rigorous imprisonment. The default sentences, if 
any, to run concurrently.

ISMAIL, J. — I agree 

SHARVANANDA, J. -  I agree


