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Fundam ental rights - Prevention o f  Terrorism (Temporary Provisions) Act, 
(PTA) - Arrest and detention o f  a person by a police officer J'or “unlaw ful 
activity" - Sections 6(1) and  7(1) o f  the Act - Detention by order o f  the 
Minister - Section 9(1) o f  the Act - Pre-conditions fo r  a  valid arrest and  
detention - Arrest under section 127 o f  the C ustom s Ordinance - R em and  
o f  the suspect by a Magistrate - Circumstances in which the rem and order 
would not constitute "Judicial action" - Articles 13(1) and  13(2) oj the 
Constitution.

On 04.03.96, the 2nd responden t (DIG - CID) reported  to the Director - 
CID regarding investigations into alleged m alpractices in the Port of 
Colombo, in particular, the removal of con ta iners from the Port on forged 
docum ents w ith the connivance of custom s officers. The report sta ted  
tha t there was inform ation w hich had been checked th a t certain  
suspects  had sm uggled sophisticated  w eapons an d  a  d ism antled  a ir 
craft for the use of the LTTE. However, there  w as no com parative record 
of any su ch  inform ation.

On 18.03.96, the 7m responden t (Director - G eneral of Custom s) se n t 
the petitoner and three o ther officers on com pulsory leave w ithout 
assigning any  reason.

On 23.04.96, the CID arrested  one H asheem  who sta ted  th a t he was an 
im porter of textiles and o ther m erchand ise  and  m ade paym ents to 
custom s officers including the petitioner and  removed con ta iners from 
the Port on forged docum ents. He denied th a t  there  were any w eapons or 
aircraft p a rts  in those containers.

P u rsu an t to H asheem ’s sta tem en t, Chief Inspector M ayadunne acting  
on the 2nd responden t’s in struc tions a rrested  the petitioner on 30 .04 .96
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for unlawful activity claim ing to ac t under section 6( 1) of the Prevention 
of Terrorism  (Temporary Provisions) Act (“the PTA"). Thereafter the 
petitioner was detained in the C1D from 30.04.96 to 02.05.96 w ithout 
being produced before a M agistrate.

On 02.05.96. the 2nd responden t applied to the M inister of Defence for a 
detention order u n d er section 9(1) of the PTA sta ting  th a t the petitioner 
was suspected  of unlaw ful activity, to wit. aiding and abetting  illegal 
im portation of m ilitary hardw ere and light aircraft p arts  to Sri Lanka and 
clearing the suspected  container. However, no m aterial whatsoever was 
placed before the M inister to support the 2nd respondent’s conclusion. He 
suppressed  the only m aterial facts he had (namely, the report dated
04.03.96 and  H asheem 's statem ent) which would have disclosed the 
falsity of h is claim. The M inister issued a detention order on the sam e day 
ordering th a t the petitioner be detained for three m onths a t the C1D on 
the ground th a t she  had reason to su spec t th a t he was concerned 
in unlaw ful activity be aiding and abeLting the illegal im portation of 
exposives to Sri Lanka.

W hen the deten tion  order dated  02.05.96 expired, the 2nd respondent 
applied to the M inister for an  extention of th a t order. By her order dated
01.08.96 the M inister extended it for a fu rther period of three m onths. 
The order s ta te s  th a t  it w as m ade having reviewed all the facts placed 
before the M inister. T h a t order was m ade in respect of abou t 20 persons 
specified in the schedule  thereto; and the 2nd responden t did not even 
produce the application for the extention or the facts said to have been 
placed before the  M inister.

On 02 .10.96, w hen the CID knew th a t there was no justification for 
the petitioner’s  detention , they produced him before the 4th respondent 
(Deputy D irector of C ustom s) on the ground th a t the petitioner was 
concerned in a  large scale revenue fraud. The 4th respondent took 
the petitioner into custody  and had his sta tem en t recorded. There 
was no m ateria l to w arran t the suspicion th a t the petitioner was 
concerned in a revenue fraud. The 2nd respondent also did not notify 
the petitioner’s a rrest, deten tion  or his transfer to ano ther place of 
deten tion  to the H um an Rights Com m ission as required by section 28 of 
the of H um an Rights Com m ission of Sri Lanka (The HRC) Act, No. 21 of 
1996 w hich cam e into operation  on 21.08.96. The petitioner was also 
no t inform ed by the 4 th responden t of the reason for being taken to
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custody. The petitioner had been w arded a t  the National Hospital as 
he was ill, from w here he w as removed by the CID for production 
to custom s. After recording the petitioner’s s ta tem en t he w as taken 
back to the National Hospital.

On 03.10.96, while the  deten tion  order u n d e r section 9(1) of the  PTA was 
still in force the 4 th responden t in struc ted  the C ustom s P rosecuting  
Officer to produce the petitioner before the M agistrate u n d e r section 
127A of the  C ustom s O rdinance. The 4 th responden t claim ed in h is 
affidavit th a t the petitioner w as produced before the M agistrate b u t 
the court record show s th a t  he w as no t produced. The petitioner w as 
warded a t  the National Hospital: and  the M agistrate ordered prison 
guards to take charge of the petitioner an d  m ade several rem and orders 
until 31 .12.96 w ithout the petitioner being produced before him . Nor 
did the M agistrate v isit him  or arrange  for an  acting  M agistrate to 
visit him.

Held :

1. In respect o f the petitioner’s  a rre s t on 30.04.96, no reasonable  
suspicion of unlaw ful activity arose e ither on the basis  of the  2nd 
responden t's  report d a ted  04 .03 .96  or on the basis of H asheem ’s 
s ta tem en t dated  30 .04 .96 . Hence the purported  a rre s t directed 
by the 2nd resp o n d en t w as not in accordance w ith section 6(1) 
of the PTA and  violative of the petitioner's right u n d e r Article 
13(1).

2. As the petitioner had  no t been a rrested  in accordance w ith section 
6( 1) of the PTA, the CID had  no righ t to keep him  in custody  w ithout 
producing him  before a M agistrate, in te rm s of section 7(1); hence 
the petitioner's fundam en ta l righ t u n d e r Article 13(2) was infringed 
by the 2nd respondent.

3. The de ten tio n  o rd e r d a ted  0 2 .0 5 .9 6  m ade by the  M in ister 
under section 9(1) an d  the petitioner's  deten tion  th e reu n d e r were 
unlawful and invalid in th a t  (a) no m ateria l w as placed justify ing  
reasonable susp icion  of unlaw ful activity an d  (b) the order w as 
m ade on the ground th a t  the  petitioner was concerned in the illegal 
im portation of explosives in respect of w hich there  w as no m aterial 
a t  all. Hence the  petitioner’s  de ten tion  was in b reach  of Article 13(2) 
for which infringem ent the  S ta te  is liable.
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Per Fernando. J .

“The M inister did no t independen tly  exercise h er s ta tu to ry  
discretion, either upon personal knowledge or credible information. 
She merely adopted the 2,,d respondent's  opinion. T hat was a paten t 
abdication of discretion".

Per Fernando. J .

"Not only m ust the M inister of Defence subjectively have the 
required belief or suspicion, b u t there m ust also be objectively, 
'reason ' for su ch  belief.

4 .(a) The ex tension  of the d e ten tion  order on 01 .08 .96  and Lite 
petitioner's detention Lhereunder upto 02.10.96. were unlawful 
and  invalid in th a t the extention was granted w ithout considering 
w hether there was in fact reason to fu rther deprive the petitioner of 
his liberty: hence the detention  was in breach of Article 13(2). for 
w hich infringem ent the S tate is liable.

4. (b) If a  detention order u n d er section 9( 1) is obtained wiLhin 72 hours
of arrest, non-production before a judicial officer is excused by 
section 7(1). O therwise the su sp ec t who is detained under such  
o rder should be produced before a judicial officer after such 
detention , which is a safeguard w hich the PTA has not taken away. 
S u ch  production is also required by Article 9 of the International 
Covenant on Civil and  Political Rights (ICCPR) (as well as the 
F irst Optional Protocol) to which Sri Lanka is a party and which 
should  be respected in term s of Article 27(15) of the Constitution. 
Since the petitoner was never b rought before a judicial officer 
d u rin g  the entire period of detention , h is fundam ental righL 
u n d er Article 13(2) was infringed for which infringem ent the S tate 
is liable.

5. The 4 th responden t took the petitioner to custom s custody on
02 .10 .96  w ithout en te rta in ing  a reasonable suspicion th a t the 
petitioner was concerned in any  offence and  w ithout informing 
the reason for the deprivation of h is personal liberty. The 2"d
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respondent failed to notify the HRC of the fact of the transfe r of the 
petitioner’s  detention to custom s on 02.10.96. The 2nd and  the 4"' 
responden ts thereby infringed the petitioner’s fundam ental right 
under Article 13(1).

6. The order m ade by the M agistrate on 03.10 .96  before the detention  
order m ade under the PTA had expired and  the rem and order m ade 
by the M agistrate in the absence of the  petitioner were vitiated by 
a pa ten t w ant of ju risd ic tion  and  did not co n stitu te  “jud ic ia l acts" 
which precluded relief u n d e r Article 126. It w as the executive 
which had the custody of the petitioner from 03 .10 .96  and  so the 
petitioner’s detention w as by “executive or adm in istra tive ac tion” 
not sanctioned by a jud icial act. Such  deten tion  w as in violation 
of the petitioner's fundam enta l righ t u n d e r Article 13(2) for w hich 
the S tate  is liable.
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APPLICATION for relief for infringnient of fundam ental rights.

T. J. Marapana, P. C. with Jayan tha  Fernando and P. H. Ranatanga  for 
petitioner.

S. Rqjarainam, SSC for the 1st to 7th respondents.

Cur. adu. unit.

A ugust 03. 2000 
FERNANDO, J.

T he P e titio n e r  is an  A ss is ta n t S u p e rin te n d e n t of 
C u s to m s. He co m p la in s  th a t  h is  fu n d am e n ta l rig h ts  
u n d er Articles 13(1) and  (2) were infringed by reason of (I) his 
a rre s t on 30.4 .96 by the CID purporting to act under section 
6(1) of the Prevention of Terrorism  (Temporary Provisions) 
Act, No. 48 of 1979 ( th e “PTA”), (II) his detention from 30.4.96 
to 2 .5 .96  under section 7(1) of the PTA, and from 2.5.96 
to  2 .1 0 .9 6  u n d e r  tw o d e te n tio n  o rd e rs  p u rp o rte d ly  
m ade u n d er section 9(1) of the  PTA, (III) his transfer into the 
custody of the C ustom s on 2.10.96, and (IV) his detention 
from 3 .10 .96  to 31 .12 .96  un d er a purported  Magisterial 
rem and  order.

PREVENTION OF TERRORISM (TEMPORARY PROVISIONS) ACT

The relevant provisions of the  PTA are as follows:

“6. (1) Any police officer no t below the  rank  of S uperin tendent 
or any o ther police officer no t below the rank  of Sub-Inspector 
au thorized  in w riting by him  in th a t behalf may, w ithout a
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w arran t and with or w ithout assis tance  and  notw ithstanding  
anything in any o ther law to the contrary -

(a) arrest any person;

(b) en ter and  search  any prem ises;

(c) stop and search  any individual or any vehicle, vessel, 
train  or aircraft; and

(d) seize any docum ent or. thing,

connected w ith  or concerned in or reasonably su sp ected  
o j  being connected  w ith  or concerned  in a n y  un la w fu l 
activity . . .

7. (1) Any person arrested under subsection (J) o f  section 6 
may be kept in custody for a  period not exceeding seventy 
two hours and  shall, un less  a  detention order u n d e r section 9 
has been m ade in respect of su ch  person, be produced 
before a M agistrate before the expiiy of su ch  period and  the 
M agistrate shall, on an  application m ade in w riting in th a t 
behalf by a police officer no t below the rank  of S uperin tenden t, 
m ake order that such person shall be rem anded until the 
conclusion o f the trial o f  such  person:

Provided th a t, w here the  A tto rney-G eneral co n sen ts  to 
the release of such  person from custody before the conclusion 
of the  trial, the M ag istra te  sh a ll re lease  su c h  person  
from custody.

(2) Where any person connected with or concerned in or 
reasonably suspected  to be connected w ith  or concerned in 
the commission o f any offence un d er this ac t appeal s or is
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p roduced  before any co u rt o th e r th a n  in the m anner 
referred to in subsection  (1). su ch  court shall order the remand  
o f such person until the conclusion o f the trial: provided 
th a t . . .

9. ( i ) W here the M inister h as  reason to believe or suspect that 
any person is connected w ith or concerned in any unlawful 
activity, the  M inister may order th a t su ch  person be detained 
for a  period no t exceeding three m onths in the first instance, 
in such  place and sub ject to su ch  conditions as may be 
determ ined by the M inister, and any such  order may be 
extended from time to time for a period not exceeding three 
m onths a t a time . . [em phasis added]

Articles 13(1) and  13(2) provide two valuable safeguards 
each: th a t a person may be arrested  only “according to 
procedure estab lished  by law", and m u st be told the reason 
for arrest; and th a t a person deprived of liberty m ust be 
brought before the ju d g e  of the n earest competent, court 
according to procedure established by law, and m ust not be 
fu rther deprived of liberty, except upon and  in term s of the 
order of su ch  judge m ade in accordance with procedure 
estab lished  by law.

The procedure for a rre s t estab lished  by section 6(1) is 
no t significantly different to the procedure established bv 
law for a rre s t for o ther offences, and  does not dispense 
w ith the need to give reasons. However, sections 7(1) and 9( 1) 
au tho rise  detention by the executive w ithout a  prior judicial 
order and for longer periods than  un d er the general law 
(but those provisions did not expressly d ispense with the 
need to bring a detainee before a judge). When the PTA Bill
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was referred to this Court, the C ourt did no t have to decide 
w hether or no t any of those provisions constitu ted  reasonable 
restric tions on Articles 12(1), 13(1) and  13(2), perm itted  
by A rticle 15(7) (in the  in te re s ts  of n a tio n a l secu rity , 
etc), because  the C ourt w as inform ed th a t it had  been  
decided to pass the Bill w ith a  tw o-thirds majority (SC SD 
No. 7 /7 9 , 17.7.79). The PTA w as enacted- w ith a  tw o-thirds 
majority, and  accordingly, in term s of Article 84, the PTA 
becam e law despite any inconsistency w ith the C onstitu tional 
provisions.

1 have therefore to consider w hether the Petitioner’s 
a rres t w as “in accordance w ith procedure estab lished  by 
law", nam ely by section 6(1), and  w hether he w as informed 
of the reason  for arrest; and  also w hether his detention w as 
in accordance with Article 13(2), read w ith sections 7(1) 
and  9(1).

1. ARREST ON 30.4.96

The C1D had been investigating allegations of m alpractices 
in the Port of Colombo relating to im ports - in particu lar, 
th a t  c o n ta in e rs  w ere being  ta k e n  o u t of th e  P o rt on 
forged docum ents w ith the connivance of C ustom s officers. On
4.3.96, the 2nd Respondent (DIG, C1D) reported to the Director, 
CID, th a t :

“ Reliable inform ation has been received th a t the  suspects  
involved in the sm uggling o f containerized cargo had  
sm uggled into the country, a large  n um ber of sophisticated  
w eapons  and  a  dism antled  aircraft for tine use  of the 
LTTE.
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2. This inform ant has  given me credible information 
earlier w hich w hen checked were found to be correct. 
Hence all efforts shou ld  be taken to interrogate the 
persons involved in these illegal operations to unearth  
m aterial owing to the security  risk  involved beside the 
colossal loss of revenue to the Government." (emphasis 
added]

1 will assum e th a t the 2nd R espondent did in fact receive 
som e inform ation from an inform ant. However, it is clear 
th a t h is report w as not a  contem poraneous record of that 
information, bu ton ly  a sum m ary which he made subsequently. 
At no stage did he produce a contem poraneous record 
(withholding, as  he w as entitled to, the nam e of the inform ant). 
In th e  a ff id a v it w h ic h  th e  2 nd R e sp o n d e n t filed in 
these proceedings he did not a sse rt th a t the “suspects"  or “the 
persons involved” included the Petitioner; he sta ted  tha t he 
had  directed investigations, and  th a t several persons including 
Custom s officials had  been interrogated - b u t not the Petitioner. 
The "inform ation” had been received ju s t  five weeks after 
the C entral Bank bom b explosion, and  if it had actually 
im plicated the Petitioner it w ould have been  a serious 
dereliction of du ty  for the 2nd R espondent to have delayed 
questioning him  for eight weeks.

T hus we do not know w hat exactly the inform ant did 
tell the 2nd Respondent. It is very likely th a t the inform ant 
did not im plicate the petitioner, and  I hold th a t a t tha t 
stage the 2nd R espondent had  no reason  to suspect, and did 
not suspect, the Petitioner of any offence.

By le t te r  d a te d  1 8 .3 .9 6  th e  7 th R esp o n d en t, th e  
D irector-G eneral of C ustom s, sen t the Petitioner (and three
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others) on com pulsory leave, w ithout sta ting  any reason. 
The Petitioner and the o ther three officers subm itted  appeals 
dated 27.3 .96 and  8.4.96, b u t received no response. The 
7lh R espondent has no t filed an affidavit explaining the 
reason for th a t order nor h a s  he produced the docum ents 
which led him to m ake it. I have therefore no reason  to th ink  

th a t th a t order was based  on a  suspicion  th a t the Petitioner 
w as guilty of any offence. The 2nd R espondent did not rely on 
th a t order.

On 23 .4 .96 , th e  C1D a rre s te d  one H asheem , alias  
N azeer, for "forging C u s to m s  d o c u m e n ts  a n d  illegal 
im portation of containers into Sri Lanka w hich are su sp ected  
to have con tained  m ilitary hardware". No m ateria l h a s  
been  p laced  before u s  w h ich  ju s tif ie d  an y  's u sp ic io n  
th a t Hasheem was involved in the im portation of military 
hardware".

T hat there w as a  link between H asheem  and the Petitioner 
is not disputed. The Petitioner acknowledged th a t Hasheem  
w as one of his inform ants, and  th a t on several occasions 
Hasheem had given him information which had led to successful 
detections.

H asheem  m ade two s ta tem en ts, on 23 .4 .96  and  25.4 .96. 
He confirmed th a t he had  given inform ation to the Petitioner. 
He s ta ted  th a t he w as an im porter of textiles and  o ther 
m erchandise, and th a t he had  m ade paym ents to certain  
C ustom s Officers, including the Petitioner, in connection 
with the removal of con tainers from the Port on forged 
docum ents. However, he denied the allegation th a t there 
had  been any w eapons or a ircraft p arts  in any of those 
containers.
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Claiming to ac t u n d er section 6(1) of the PTA. Chief 
Inspector M udannayake (on the 2nd Respondent's instructions) 
arrested  the Petitioner a t the CID office a t 4.00 p. m. on
30.4.96. He m ade an entry th a t the charges against the 
Petitioner w ere explained as  being aiding and  abetting 
the illegal im portation of containers into Sri Lanka and 
th e ir release from the  Port on forged docum ents, there 
being inform ation th a t som e of the  items in those containers 
w ere w ea p o n s  an d  light aircraft parts. T hose charges 
co n ta in ed  th ree  d is tin c t e lem ents: th a t co n ta in ers  had  
been illegally im ported, th a t they had  been released on 
forged docum ents, and  th a t they had  contained weapons, 
etc. Only the  th ird  could have been term ed a "PTA offence". 
However, in his affidavit in these proceedings, M udannayake 
averred th a t the a rre s t w as because  “he w as suspected  
of a id ing  and  ab e ttin g  the  illegal import of con ta iners  
con tain ing  explosives  and  light aircraft parts' - i. e. on 
accoun t of the “PTA offence" alone. He made no mention of 
the release  of containers. The 2nd R espondent's affidavit 
w as to the sam e effect, except th a t he m ade no m ention of 
explosives.

The 2nd R espondent's  affidavit confirm s th a t it was 
only after H asheem ’s "d isclosures” th a t the Petitioner was 
asked  to report to the CID on 30.4.96. His own sum m ary 
of H asheem ’s “d isc losu res” w as as  follows: H asheem  "was 
able to im port illegally several containers of merchandise 
w ith  the connivance and  ass is tan ce  of the Petitioner and 
som e o thers" : "som e c o n ta in e rs  w h ich  arrived  a t the  
C olom bo H arb o u r h ad  been  c leared  illegally w ith  the 
connivance of sorpe C ustom s officials"; and  "the contents 
of these  con tainers are unknown". However, he added:
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“T h ere  w as reasonab le  in form ation  th a t  c o n ta in e r  
loads of arm s and  am m unition and  light aircraft p a rts  
have surrep titiously  reached the L. T. T. E. afte r arriving 
a t the Colombo H arbour.” [em phasis added]

No d e ta ils  w ere given a b o u t th a t  “in form ation”. W hen 
questioned, H asheem  had  denied th a t particu la r allegation, 
and  it was un reasonab le to have believed or su spected  from 
h is s ta te m e n ts  th a t the  P etitioner w as connected  w ith  
or concerned in any “unlaw ful activity” as defined in the PTA. 
The R espondents did not produce any o ther m ateria l to 
su p p o rt th a t allegation.

It is probable th a t the Petitioner w as told the reason  for 
arrest, nam ely th a t he w as su spected  of “unlaw ful activity”. 
However, neither the alleged inform ant’s d isclosures on 4 .3 .96  
nor H asheem ’s sta tem en ts  gave rise to a  reasonab le susp icion  
of “unlaw ful activity”. I hold th a t the Petitioner’s a rre s t w as 
not in accordance w ith the  p rocedure estab lished  by law 
(i. e. section 6(1) of the PTA), and  th a t th e  2nd R espondent 
procured the infringem ent of his fundam ental right u n d er 
Article 13(1).

P o ssib ly , H a sh e e m ’s s ta te m e n ts  to  th e  CID m ay 
have given rise to a  suspicion th a t the Petitioner w as involved 
in the  illegal im port and  removal of con ta iners from the Port. 
1 do no t have to determ ine w hether th a t w as a  reasonab le 
susp icion  justifying an  a rre s t on th a t b asis  because the  
affidavits filed by the R espondents in th is case  estab lish  th a t 
th a t w as no t the real reason  for h is arrest. In any event, an  
a rre s t on th a t basis would have required  prom pt production 
before a  M agistrate, and  would no t have justified  detention 
u n d e r the  PTA.
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H. DETENTION

(1) Detention under section  7(1)

The Petitioner w as kept in CID custody, w ithout being 
prom ptly produced before a M agistrate. The validity of his 
deten tion  u p  to 2 .5 .96  depends on w hether there was 
com pliance w ith section 7(1) of the PTA, which perm its a 
person “arrested  under section 6(1)" to be kept in custody for 
a period no t exceeding seventy two hours.

A “p erson  a rre s te d  under  sec tion  6( 1)" necessarily  
m eans a person  arrested  because he w as "connected with 
or concerned in or reasonably suspected  of being connected 
w ith or concerned in any unlawful activity". T hat phrase 
does n o t in c lu d e  a  person  a rre s te d  for other reasons 
(e. g. u n d e r the  C ustom s O rdinance), or for no reason: such  
persons will con tinue to enjoy the full protection of Article 1 3. 
A pre-requisite  for detention u n d er section 7(1) is a valid 
and  proper a rre s t u n d er section 6(1): an a rres t in conformity 
w ith section 6(1), and  not one w hich is contrary to th a t section, 
or w hich is only a  pretended  or purported  a rrest under 
th a t section. “Under" in th is context has  the sam e meaning 
as “in p u rsu an ce  o f’ w hich w as sim ilarly interpreted (in 
relation to Em ergency Regulations 18 and  19) byAmerasinghe, 
J , in ChannaPieris v. A. G.n>. In o ther words, while the general 
ru le  is th a t  all a rre s ts  an d  co n seq u en t deten tions are 
sub ject to the C onstitu tional safeguards in Article 13, the 
exception created by the  PTA will apply only where the 
s tipu la ted  pre-condition of an  a rre s t under  section 6(1) exists. 
Those safeguards can  never be circum vented by a false 
assertion  or a  m ere pretence th a t an  a rre s t w as under section 
6 ( 1) .
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I hold th a t the Petitioner w as no t a rres ted  “u n d e r” 
sec tio n  6(1), b u t  o th e rw ise  th a n  in a c c o rd a n c e  w ith  
section  6(1). A ccordingly, th e  2 nd R esp o n d en t an d  th e  
o ther CID officers did no t have the  right to keep him  in 
custody  in te rm s of sec tio n  7(1), b u t  w ere obliged to 
comply w ith Article 13(2). The Petitioner’s fu n d am en ta l 
righ t u n d er Article 13(2) w as th u s  infringed by th e  2nd 
Respondent.

(2) Detention under section  9(1)

An arrested  person  m u st be produced  before a  M agistrate, 
before the period of seventy two h o u rs  allowed by section 7(1) 
comes to an  end, unless  a  deten tion  order h as  been  m ade 
"under” section 9(1). Such  an  order can  only be m ade if 
"the M inister h as  reason to believe or suspect th a t [such) 
person is connected w ith o r concerned in any  unlaw ful 
activity". Not only m u st the  M inister of Defence, subjectively, 
have the required belief or susp icion , b u t there m u s t also 
be, objectively, "reason" for su c h  belief. While Article 13(2) 
perm its detention only upon  a  jud ic ia l order, section 9(1) 
allows a  M inisterial order. However, being an  order w hich 
resu lts  in a deprivation of liberty, it m u st be m ade w ith no less 
care and  consideration.

The M inister’s order does no t depend on the validity of 
the preceding a rre s t and  deten tion . Even if su ch  a rre s t and  
detention were invalid, nevertheless if a t  the time the deten tion  
order w as m ade the M inister did have reason to believe or 
su sp ec t th a t the detainee w as "connected w ith or concerned in 
any unlaw ful activity”, the  deten tion  order and  su b seq u en t 
deten tion  would be lawful.
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By letter dated 2.5 .96 the 2nd Respondent informed the 
M inister of Defence (who is H. E. the President) th a t the 
Petitioner had  been taken  into custody under section 6(1) 
of th e  PTA, an d  app lied  for a th ree -m o n th  de ten tion  
order u n d er section 9(1), claiming that:

“2. Investigations conducted by the C. I. D. had  revealed 
th a t th is person  is suspected  to be connected with or 
concerned in unlaw ful activity to wit:

‘Aided and  abetted  the illegal im portation of mililcuy 
hardw are  an d  light aircraft parts  to Sri Lanka by 
processing the docum ents portain ting [sic] of the Custom s 
D ep a rtm en t a t  th e  tim e of c learing  the su sp ected  
con ta iner said  to have been [sic] contained the send [sic] 
article [sic).

3. It is necessary  to detain  him  further, with a hew  
to probe into his unlaw ful activities under the provisions 
of th e  Prevention of Terrorism  Act." [em phasis added]

He did not forward - or even m ention - any information, 
s ta te m e n ts  or o th e r  m a te ria l on w hich  he b ased  his 
conclusions. Obviously, there  w as none. He thus deceived 
th e  M in ister in to  believing th a t  the CID investigations 
had  in fact revealed th a t the Petitioner w as suspected  
of invo lvem en t in  u n law fu l activ ity . F u rth e rm o re , he 
su p p ressed  the only m aterial facts which he had (namely, 
th e  re p o r t d a te d  4 .3 .9 6  a n d  H ash eem 's  s ta te m e n ts ) , 
o bv iously  b e c a u se  they  w ou ld  have d isc lo sed  to the 
M inister the falsity of h is claims.

The M inister issued a  detention order the sam e day, ordering 
th a t the  Petitioner be detained  for th ree m onths a t the
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CID office, on the  ground th a t she had  reason  to su sp ec t 
tha t he was:

“connected w ith or concerned in unlaw ful activity to
wit:

‘Aided and  abetted  the illegal im portation  of explosives 
to Sri Lanka by checking and  processing the  docum ents 
pertain ing to the C ustom s D epartm ent a t the tim e of 
clearing the suspected  C ontainer sa id  to have contained  
the sa id  explosives' " [em phasis added)

Dealing w ith the question w hether there w as a  reasonab le 
suspicion justify ing arrest, Am erasinghe, J ,  held in Pieris v, 
A. G. [1994] 1 Sri LR 1, . . . that;

“A reasonab le  susp icion  m ay be b ased  e ith er upon  
m a t te r s  w ith in  th e  o ffice r’s k n o w led g e  o r  u p o n  
credible inform ation furn ished  to him, or a  com bination 
of both  sources. He m ay inform him self e ither by personal 
investigation or by adopting inform ation supplied  to 
him  or by doing both. A suspicion  does no t becom e 
reasonab le’ merely because  the source of th e  inform ation 

is creditw orthy.’’

Those observations apply w ith m uch g rea ter force to the  
question w hether a  detention order is valid on the  b as is  th a t 
the M inister had  “reason  to s u sp e c t”, because , inter alia, a 
deten tion  order drastically  cu rta ils  personal liberty w ithou t 
the protection of a ju d ic ia l order and  for m uch  longer periods. 
A valid deten tion  order requ ires the independen t exercise 
of th e  d iscretion conferred by section 9(1). S ince the  M inister 
had  no personal knowledge of the facts, it w as essen tia l th a t
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sh e  should  have been supplied with "credible information". 
W here su ch  inform ation is contained in docum ents and 
sta tem en ts, those docum ents and  sta tem en ts m ust be made 
available to the M inister. B ut I will assum e for the purposes of 
th is case th a t a correct sum m ary  of the relevant portions of 
those docum ents an d  sta tem en ts, se t ou t in a report made by 
a  responsible officer, may som etim es give the M inister "reason 
to su spect . . . "  In th is case even th a t did not happen. The 2nd 
Respondent merely inform ed the M inister of his conclusions. 
The detention order w as therefore flawed. The M inister did not 
independently exercise h e r s ta tu to ry  discretion, either upon 
personal knowledge or credible information: she merely adopted 
the 2nd R espondent’s opinion. T hat w as a paten t abdication of 
discretion. Further, even if I were to disregard all those flaws, 
the detention order would nevertheless be invalid because it 
w as founded wholly upon the 2nd R espondent’s conclusions 
w hich were not merely m istaken  b u t wilfully false, perverse, 
and  unreasonab le.

There is an o th er unexplained feature in this case. In the 
detention order the  M inister m ade reference only to the 
abetm en t of the im portation of explosives, and  made no 
m ention of w eapons  and  light aircraft parts. T hat m eans tha t 
the M inister did not believe or su sp ec t th a t the Petitioner was 
im plicated in the  im portation of w eapons  and  light aircraft 
parts. B ut a t th a t point of tim e there w as no m aterial a t all 
pertaining to explosives. The 2nd Respondent m ade no reference 
to explosives a t any stage; and  ne ither did M udannayake in the 
contem poraneous en try  he m ade on 30.4.96. It w as only after 
th is  application w as filed th a t M udannayake fell into line with 
the detention order by referring to explosives in his affidavit in 
these proceedings. The detention order w as flawed because
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there w as no reason  for the  M inister to have any belief or 
suspicion abou t explosives.

I hold th a t the  detention order dated  2 .5 .96  and  the 
Petitioner’s deten tion  th e reu n d er for th ree  m o n th s  w ere 
unlawful and  invalid, and  in  b reach  of Article 13(2), for w hich 
infringem ent the S tate  is liable.

W hen th a t period of th ree m onths w as com ing to an  
end, according to the 2nd R espondent’s  affidavit:

“As the investigations into th is m a tte r w a s concluded  
[sic], an  application w as m ade to the M inister of Defence 
to extend the detention order served on th e  Petitioner. 
Accordingly, the  M inister of Defence having review ed  
the fa c ts  placed before her, extended the  Petitioner’s 
detention by detention order dated  1st A ugust 1996 issued  
in term s of section 9(1) . . .’’ [em phasis added)

The affidavit had  no t ano ther word ab o u t those  “facts”. 
The M inister s ta ted  in th a t detention order:

" . . .  having review ed all the fa c ts  p laced  before m e  in 
respect of each person, [1] do hereby extend the D etention 
O rders issued  in  respect of the persons w hose nam es 
appear in the Schedule hereto for a period of th ree m onths 
from the dates m entioned against the ir nam es." [em phasis 
added]

A bout twenty persons were nam ed in  the schedule . 
The schedule referred to D. O. No. 1598 issued  on 5 .5.95, 
and  D. O. No. 2024 issued  on 4 .5 .96  - w hich suggests  th a t 
427  detention orders had  been issued  in twelve m onths.
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The higher the n um ber of su ch  orders, the greater the care to 
be exercised in regard to requests for, and the grant and 
extension of su ch  orders.

In th is instance, the R espondents have not even produced 
the request for extension - let alone the "facts" said to have 
been placed before the M inister. It is very likely th a t no 
m aterial or report w as subm itted , and th a t the sta tem en t in 
the detention order th a t the  facts were reviewed was not 
correct. W ithout considering w hether there w as in fact any 
reason  fu rther to deprive the Petitioner of his liberty (and if so, 
for how long, and  on w h at conditions) a three-m onth  extension 
w as g ra n te d  on re q u e s t. D e ten tio n  o rd ers  (including 
extensions), w hether under the PTA, or Emergency Regulations, 
or o therw ise , sh o u ld  n o t be m ade m echan ically  (see 
W ickrem abandu v. Herath121, Rodrigo u. de. Silva!3* and the 
decisions cited in ChannaPieris a t 57). One m atterw hich should 
have been considered w as the  Petitioner’s health . He was being 
detained  a t  the CID office. According to the 2nd Respondent, 
he fell ill during  the  m onth  of Ju n e , "and w as constantly  taken 
to a  private m edical clinic for treatm ent". It does not appear 
th a t even his poor hea lth  - relevant both to the place and  the 
period of fu tu re  deten tion  - w as brought to the notice of the 
M inister.

I hold th a t th e  extension of the  detention order on 1.8.96, 
and  the Petitioner’s deten tion  thereunder up to 2 .10.96, were 
unlaw ful and  invalid, an d  in b reach  of Article 13(2) for which 
infringem ent the S ta te  is liable.
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(3) The need f o r  production  before a  M agistrate, n o tw ith stan d in g
the issue o f  a  deten tion  order

As already noted, Article 13(2) provides two safeguards: 
first, th a t a  person deprived of liberty m ust be b rough t before 
a  judicial officer, and  second, th a t any fu rther deprivation of 
liberty can only be upon a jud icial order. Section 9(1) expressly 
au th o rised  su c h  fu rth e r deprivation of liberty upon  an  
executive detention order, and  th u s  nullified the  second 
safeguard  - and  th a t is "law”, because the  PTA w as enacted  
with a  tw o-thirds majority.

However, I am  satisfied  th a t the PTA did n o t take  
away the first safeguard . T h a t has  to be considered  in 
relation to two periods: the period preceding  the m aking of 
an  executive deten tion  order th a t has  been m ade, and  the 
subsequent period.

If no detention order is m ade, the detainee m u st be 
produced before a  jud ic ia l officer w ithin seventy two ho u rs  of 
a rres t - the safeguard  exists, a lthough diluted (by section 7(1)) 
to the  ex ten t th a t p roduction w ithin twenty four h o u rs  is not 
necessary.

If a  deten tion  order is obtained  w ith in  seventy  two 
ho u rs  of a rrest, non-production  before a  jud ic ia l officer 
during th a t period is excused or ratified by section  7(1).

However, ne ither section 9(1), nor any  o ther provision 
of the PTA, d ispenses w ith the need for su c h  production 
subsequen t to the m aking of an  executive deten tion  order.

To p u t in an o th er way, a  person detained  u n d e r su ch  
a  d e ten tio n  o rder is “a  person  held in  custody , de ta in ed
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or otherwise deprived of personal liberty"; the first safeguard 
in A rticle 13(2) is th a t  he be  b ro u g h t before a jud ic ia l 
officer; and  th e  PTA m akes no con tra ry  or incon sisten t 
provision. T h a t safeguard  therefore con tinues undilu ted . 
A cco rd ing ly , s u c h  n o n -p ro d u c tio n  s u b se q u e n t  to th e  
detention order is no t sanctioned by the procedure established 
by law.

It m ay perhaps be suggested  th a t su ch  production is 
“of little  c o n se q u e n c e  o r a m in o r m a t te r ”, b e c a u se  a 
ju d ic ia l officer c a n n o t o rder the release of the  detainee. 
N evertheless, it h a s  been  held  th a t su ch  p roduction  "is 
m ore th a n  a m ere  fo rm ality  o r an  em pty  r itu a l, b u t is 
recognized by all com m unities  com m itted  to the Rule of 
Law a s  an  e s s e n tia l  co m p o n e n t of h u m a n  rig h ts  and  
fu n d am e n ta l freedom s”, and  “m u st be exactly  com plied 
w ith  by the  execu tiv e” (see E dirisuriya  v N avaratnam ,1'11 
N allanayagam  u G unatilake,151 and  Rodrigo u de Silva, a t 
323-5). T h a t safeguard  serves m any im portan t purposes. 
A judicial officer would be able, a t least, to record the detainee's 
c o m p la in ts  (and  h is  own o b se rv a tio n s)  a b o u t v a rio u s  
m atters: su ch  as  ill - trea tm en t, the failure to provide medical 
tre a tm e n t, th e  v io la tio n  of th e  c o n d itio n s  of d e ten tio n  
prescribed by the deten tion  order a n d /o r  relevant s ta tu tes  
and  regulations, the  infringem ent of the detainee’s o ther legal 
rights qua  detainee, etc. Indeed, he may even be able to give 
relief in respect of som e m atters.

Furtherm ore , m any decisions of th is C ourt have drawn 
atten tion  to the fact th a t th a t safeguard  is internationally 
recognised. Sri Lanka is a party  to the In ternational Covenant 
on Civil and  Political Rights (as well as the Optional Protocol).
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Article 9 of th e  C ovenant m a n d a te s , inter alia, th a t  “no 
one sh a ll be su b jec ted  to a rb itra ry  a r re s t  or d e ten tio n ”; 
th a t "anyone a rre s te d  or d e ta in ed  on a  crim inal charge 
shall be b rough t prom ptly before a  judge  or o ther officer 
au th o rized  by law to exerc ise  ju d ic ia l pow er”; an d  th a t  
“anyone who is deprived of his liberty by a rre s t or detention 
shall be entitled to take proceedings before a  court, in order 
th a t th a t court may decide w ithou t delay on th e  law fulness 
of h is deten tion  and  order h is re lease  if th e  d e ten tion  is 
no t law ful”. A person  deprived  of p ersonal liberty  h a s  a 
rig h t of access  to th e  ju d ic ia ry , an d  th a t  r ig h t is now  
in terna tionally  en trenched , to the  ex ten t th a t a  deta inee  
who is denied th a t right m ay even com plain to the H um an 
Rights Committee.

Should th is C ourt have regard  to the provisions of the 
Covenant? 1 th ink  it m ust. Article 27(15) requires the S tate 
to “e n d e a v o u r  to fo s te r  r e s p e c t  fo r in te r n a t io n a l  law  
and  trea ty  obligations in d ea lings am ong nations". T h a t 
implies th a t the S tate  m u s t likewise respect in terna tional 
law  an d  tre a ty  ob lig a tio n s  in  its  d ea lin g s  w ith  its  own 
citizens, p a rticu la rly  w hen  th e ir  liberty  is involved. The 
S ta te  m u s t afford to them  th e  benefit of th e  sa fe g u a rd s  
w hich in ternational law recognises.

In th a t  b ack g ro u n d , it w ou ld  be w rong to a t tr ib u te  
to P arliam ent an  in ten tion  to d isregard  those  safeguards. 
The PTA canno t be in terp re ted  as  dispensing, by im plication 
or in fe ren ce , w ith  th e  s a fe g u a rd  of p ro m p t p ro d u c tio n  
before a  jud icial officer u n d e r  and  in term s of Article 13(2). 
S u ch  p ro d u c tio n  is im perative. S ince th e  p e titio n e r w as 
nev er b ro u g h t before a  ju d ic ia l officer d u rin g  the  en tire
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period  of d e te n tio n , I hold  th a t  h is  fu n d am e n ta l righ t 
u n d e r  Article 13(2) w as infringed for w hich infringem ent 
the S ta te  is liable.

m . TRANSFER TO THE CUSTODY OF THE CUSTOMS

The Petitioner’s wife filed a habeas corpus application 
in  th e  C ourt of Appeal. Notice w as issued, re tu rnab le  on 
25. 9. 96, on w hich date State Counsel asked for further time 
to file objections.

On 2. 10. 96 the Petitioner was w arded a t the National 
Hospital, Colombo. Before th a t day - probably in consequence 
of the  habeas corpus application - the A ttorney-General had 
advised the  C1D th a t there w as no justification  to detain 
the  Petitioner u n d e r the PTA. It m u s t be noted th a t the 
detention order (if valid) continued to be operative. It did not 
merely authorise  the  CID to detain  the Petitioner, b u t ordered 
su ch  detention; and  it ordered detention at the CID office 
(and no t a t the National Hospital, or a t the C ustom s office, 
or elsew here), an d  it d irected  de ten tion  fo r  three m onths. 
a n d  n o t j u s t  for two. On 2 .10 .96  the  CID ignored those 
provisions.

A lthough  th e  CID knew  full well th a t  th e re  w as no 
justifica tion  for the Petitioner’s continued  detention under 
th e  PTA, n ev erth e less  they did no t req u es t a  revocation 
or varia tion  of the detention order. Instead of releasing the 
Petitioner or producing him before a  M agistrate, CID officers 
ob ta ined  perm ission  from the H ospital au thorities to take 
him  away for two hours. At 12.30 p. m. they took him to the 
CID office, a n d  from  th e re  to th e  P ro se cu tio n  office of 
the  Preventive B ranch  of the  C ustom s. There, a t  abou t 2 .30 
p. m ., th e  2nd R esponden t “produced" him  before the 4 lh
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Respondent (Deputy Director of Custom s) and  o ther C ustom s 
officers - because, they claimed, “the investigations ra ised  a 
reasonable suspicion tha t the petitioner w as involved in a large 
scale  revenue fraud  w hich co n s titu te s  an  offence u n d e r  
the C ustom s O rd in an ce”. The 4 th R esponden t confirm ed 
th a t the  CID officers so  s ta ted , b u t did n o t claim  e ith e r 
th a t he him self en terta ined  any susp icion  in th a t respect 
o r th a t  h e  in fo rm ed  th e  p e t it io n e r  th a t  th is  w as  th e  
reason  why the C ustom s took him into custody. He did not 
produce any m aterial w hich would have given rise to su ch  a 
suspicion. He says th a t he merely in struc ted  the  5lh an d  6th 
R espondents to record  a  s ta tem en t. T he P etitioner avers 
th a t he “inqu ired  from the  4 th R esponden t w h e th e r th e re  
[Were] any  a llegations ag a in s t him  [and] th e  5 th an d  6 lh 
R esp o n d en ts  a n sw e re d  in th e  n eg a tiv e”. T he 4 th to  6 lh 
Respondents have no t denied th a t averm ent.

The 5lh R espondent com m enced recording the  Petitioner's 
s ta tem en t a t a round  6 .00  p. m. He w as questioned abou t 
his career and  perform ance in the C ustom s; he  felt ill, and  
w hen he inquired w hether he would not be taken back to 
Hospital, the 5th Respondent replied th a t he would be detained 
a t the C ustom s th a t day; and  he then rem arked  th a t the 4 lh 
to 6 th R espondents w ould have to take  the  responsib ility  
if any th ing  happened  to h is life. In the m ean tim e the 6 !h 
R espondent told the Petitioner th a t the  N ational H ospital 
w as m aking inquiries abou t the delay in re tu rn in g  him  to 
the Hospital. None of th is w as denied. It w as only thereafter 
th a t  on  th e  4 th R esp o n d en t’s in s tru c tio n s  th e  P e titio n e r 
w as tak en  back  to the  H ospital a t 10.30 p. m., w here he 
w as guarded  by C ustom s officials.
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I hold th a t  th e  4 th R esp o n d en t took th e  P e titio n e r 
into C ustom s custody  a t 2 .30  p. m. on 2 .10.96, w ithout 
en te rta in in g  a re a so n a b le  su sp ic io n  th a t the  P etitioner 
w as co n c e rn e d  in any  offence, a n d  w ith o u t inform ing  
him  of the reason for the deprivation of his personal liberty.

The 2nd R espondent also failed to comply with section 
28 of the  H um an  R ights C om m ission of Sri Lanka Act, 
No 21 of 1996, w hich  cam e in to  opera tion  on 21 .8 .96 . 
T h a t section requ ires (a) the person  m aking an a rre s t or 
an  order for de ten tion  u n d e r the PTA or the Em ergency 
Regulations, and  (b) any person  m aking an order for the 
tra n s fe r  of a d e ta in ee  to a n o th e r  p lace of d e ten tion , to 
inform the Com m ission. T hus, on 2.10.96, the procedure 
established by law in respect of the deprivation of liberty - 
w hether upon initial a rre s t or detention, or upon a transfer 
of custody - included a  requirem ent th a t the Commission 
be notified. The 2nd R espondent does not claim th a t he did 
so.

1 ho ld  th a t  th e  2 nd a n d  4 th R e sp o n d e n ts  in fringed  
the Petitioner's fundam ental right under Article 13 (1).

IV. DETENTION UPON MAGISTRATE'S REMAND ORDERS

T he 4 th R esp o n d en t averred  th a t  he in s tru c te d  the 
C ustom s p rosecu ting  officer "to take necessary  action to 
produce the Petitioner before the M agistrate and  make an 
a p p lic a tio n  in  te rm s  of s e c tio n  127A of th e  C u sto m s 
O rdinance”. At th a t tim e there w as pending in the H arbour 
M ag istra te’s C ourt a  case  ag a in st several o ther C ustom s 
Officers. The C ustom s filed a  fu rther report in th a t case on
3.10.96, seeking to m ake the Petitioner a party to th a t case.
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The 4 th R espondent falsely claimed in h is affidavit th a t the 
Petitioner w as produced before th e  M agistrate on 3.10.96: 
the C ourt record confirm s th e  Petitioner's  a sse rtio n  th a t 
he w as not produced. Despite th a t, the M agistrate (the 8th 
R esponden t) m ade order, d ire c tin g  tw o P riso n  g u a rd s , 
Jayaw eera and  Ranjith, to take charge of the Petitioner un til 
he recovered: he also called for a  m edical report from the 
Hospital. He recorded th a t after he h ad  adjourned , Jayaw eera 
m et him  in cham bers and  s ta ted  th a t Jay aw eera  h ad  no 
authority  to be in charge of the Petitioner while he w as in the 
Hospital. The 8th R espondent thereupon  m ade order directing 
the S uperin tenden t of Prisons, W elikada, "to take s tep s” in 
regard to the Petitioner. The w arran t of detention, if any, w as 
not produced.

Although the Petitioner w as never b rought before him, 
the 8 th Respondent m ade several rem and  orders thereafter, 
and released him  on bail only on 31 .12.96.

During th is entire period, the 8 th  R espondent did not 
visit or com m unicate with the  Petitioner, nor did he arrange 
for an  acting M agistrate to do so.

The P e titio n e r’s d e ten tio n  from 3 .1 0 .9 6  to 3 1 .1 2 .9 6  
w as n o t u n d e r  th e  PTA, b u t  u n d e r  th e  g e n e ra l law . 
Two d is t in c t  q u e s t io n s  a r is e :  W as th a t  d e te n tio n  in 
v io la tion  of A rtic le  13(2), a n d  if so  can  th e  P e titio n e r  
o b ta in  re lie f  in  r e s p e c t  th e re o f  in  th e s e  p ro c e e d in g s  
under Article 126?
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(1) Violation o f  A rticle 13(2)

A rtic le  13(2) re q u ire s  th a t  an  a r re s te d  p e rso n  be 
brought before the ju d g e  o f the nearest com petent court. 
How he shou ld  be brought before the  ju d g e  can  be laid 
down by o rd inary  law, b u t the requ irem en ts  th a t he be 
brought before a  judge , and  th a t it is no t any judge bu t 
the judge of the nearest competent court, cannot be varied 
or d ispensed with. Those are not m atters of discretion, bu t 
pre-conditions which go to jurisdiction. Section 1 1 5 of the 
Code of C rim inal P rocedure Act and  section 127A of the 
C u s to m s  O rd in a n c e  re q u ire  an  a r re s te d  p e rso n  to be 
“forw arded to” or "produced  before" - w hich I regard as 
synonym ous w ith bringing before - a M agistrate. It is not 
enough to show  him to a judge, or to bring him into physical 
proximity to ajudge; he m ust a t least be given an opportunity 
to com m unicate w ith the judge: Ekcmayake v Heralh B cm da1'11 
T he p re s e n t case  is v irtua lly  iden tica l to W. K. Nihal u 
K ota law ela .171 T here , while the  p e titio n er w as w arded  in 
h o s p ita l ,  in po lice  c u s to d y , th e  Police ap p lied  to the 
M agistrate  for an  o rder th a t he be tran sfe rred  to Prison 
custody and  produced ten days later before the M agistrate. 
T he M agistrate  g ran ted  th a t application . D heerara tne , J . 
observ ed  th a t  th e re  w as no prov ision  of law  “g ran tin g  
sanction  for a  M agistrate to m ake such  a rem and order which 
is capable of so  insidiously eroding the liberty of the subject 
(see Article 13(2) . . .” See also the o ther decisions cited in 
C hanna Pieris a t 76-77 In my view, two things are essential: 
the su sp e c t m u st be taken to w here the nearest com petent 
judge is, or th a t judge m u st go to w here the su spect is, and  
th e  s u sp e c t m u s t have an  o p p o rtu n ity  to com m un ica te  
w ith th e  ju d g e . If those  conditions are no t satisfied , the
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judge would have no ju risd iction  in respect of th a t suspect, 
to make a  rem and order.

D iscussing section 115(1) of the Code, W im alaratne, J . 
observed in  K um arcisinghe u. A. C.m th a t, on o ccasions 
w hen a  su sp e c t w arded  in ho sp ita l c a n n o t be p roduced  
before th e  M ag is tra te  w ith in  th e  s tip u la te d  period , th e  
Police m ay produce a  m edical repo rt to  th e  effect th a t  it 
would be hazardous to move him from hospital. W ith respect, 
1 canno t agree. Such an  exception of th a t so rt can n o t be 
implied in respect of a  safeguard  for liberty laid down in 
ordinaiy law, in the absence of som e am biguity, injustice, 
absurdity, anom aly, inconvenience, etc, which would justify  
such  an  inference. If there  is good reason  why the M agistrate 
him self cannot go to the hospital, he can  delegate an  acting 
M agistrate. Article 13(2) em bodies a  b asic  C onstitu tional 
safeguard , a lm ost universally  recognised: th a t ju d g e  and  
su sp e c t m u s t be b ro u g h t face-to -face , before liberty  is 
curtailed.

1 hold th a t the first rem and  order, and  th e  su b seq u en t 
extensions, were not m ade in accordance w ith the  procedure 
established by law. The Petitioner w as therefore detained  in 
violation of Article 13(2).

(2) R elief under A rtic le 126

N ev erth e less , th e  P e titio n e r  w ould  be  e n title d  to  
relief in th e se  p roceed ings only if th o se  re m a n d  o rd ers  
constitu te  “executive or adm inistrative action".

T he a c t  of a  ju d ic ia l  o ffice r d o n e  in  th e  e x e rc ise  
of jud icial power does no t fall w ithin the  am bit of “executive
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or a d m in is tra tiv e  ac tion". It does no t follow, however, 
th a t every act done by a  judicial officer is excluded, because 
a jud ic ia l officer may som etim es perform  som e functions 
w hich  are  no t ju d ic ia l in ch a rac te r: Jaya theuan  v AC.,,JI 
Further, as Amerasinghe, J,\observed in Farook u Raym ondJ 10) 
"Judicial power can only be exercised if the court . . . has 

jurisdiction".

T urn ing  to rem and  orders in particular, it canno t be 
sa id  th a t  s u c h  o rd e rs  a re  in tr in s ic a lly  or n ece ssa rily  
‘j u d i c i a l ” in c h a r a c te r  - b e c a u s e  a n  o rd e r  th a t  a 
su sp e c t be detained pending investigation into an offence 
deprives the  su sp e c t of h is personal liberty in m uch the 
sam e way, w hether th a t order is made by a judicial officer 
or by an  officer of the  Executive. It canno t be assum ed , 
th e re fo re ,  th a t  th e  im p u g n e d  re m a n d  o rd e rs  w ere  
in trin sica lly  ju d ic ia l in charac te r, and  it is necessary  to 
ex am in e  th e  c irc u m s ta n c e s  an d  th e  m a n n e r  in w hich 
they were made.

S ev e ra l d e c is io n s  of th is  C o u rt involv ing  re m a n d  
orders m ade by jud icial officers were analysed in Farook u 
Raym ond. I will refer to som e of them.

In K um arasinghe v A.G., the su sp ec t who was in hospital 
w as not b rough t before the M agistrate, and  the Police failed 
to file a m edical report. The C ourt was of the opinion tha t 
the period of rem and  ordered by the M agistrate was quite 
excessive. It w as held th a t there w as a  b reach  of Article 13(2), 
b u t th a t w as "more the  consequence of the wrongful exercise 
of jud icial discretion as a  resu lt of a.m isleading Police report"
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Although no relief was granted, the Petitioner w as aw arded 
costs. (The Court did not take the view th a t the failure to 
bring  th e  su sp e c t before the M agistrate  deprived him  of 
jurisdiction.)

T h e  s a m e  p r in c ip le  w as a p p lie d  in  D a y a n a n d a  v 
Weerasinghefn>. There the su sp ec t had  been brought before 
the M agistrate.

T hose two decisions w ere approved  in Leo F ernando  
v A. G .J,2> a  decision of a bench  of five ju d g es. The first 
question th a t arose related to jud icial im m unity from su it. 
Both Colin-Thome, J ,  and  Ranasinghe, J ,  (as he then  was), 
agreed with the.observations of Lord Denning, MR, in Sirros 
v Moore.,,3>

". . . So long as (a judge) does his work in the hon est 
belief th a t it is w ithin his ju risd ic tion , then  he is no t 
liable to an  action. He may be m istaken  in fact. He may 
be ignoran t in law. W hat he does m ay be outside his 

jurisdiction - in fact or in law - b u t as long as he honestly  
believes it to be w ithin his ju risd ic tion , he should  no t 
be liable . . . nothing will m ake him  liable except it be 
show n th a t he w as not acting judicially, knowing th a t 
he had  no ju risd iction  to do it."

R a n a s in g h e , J .  p ro c e e d e d  to  c o n s id e r  th e  f u r th e r  
question (see p 369) w hether “even though  the judge  him self 
is so im m une from any liability, the  S tate  would yet be liable, 
in th e  field of fu n dam en ta l righ ts, for any  ac t of a ju d g e  
w hich w ould operate to infringe a  fu n dam en ta l right. .
It w as contended  on behalf of the petitioner (see page 30)
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th a t “the im pugned act was not an  act committed by the 
(judge) in his capacity as a judge for the reason th a t [hel 
had  no power or au thority  as a judge  to do w hat he did 
and  was therefore acting outside his jurisdiction”. Ranasinghe. 
J .  d ism issed th a t contenion because he took the view that 
the judge “did undoubtedly  have the power to make, upon 
proper m aterial, an  order rem anding the petitioner pending 
fu rther investigation into an  offence. . ."

The petitioner in Sriyaw ath ie v Sh iva Pasupati'141 had 
been rem anded on a charge of m urder, not for the period of 
15 days perm itted by section 1 15(2), b u t sine die: no w arrant 
of com m itm en t u n d e r  sec tion  159 had  been issued . No 
indictm ent w as served on her, and sh e  continued in rem and 
for seven years. Holding th a t her detention was illegal, the 
C ourt directed her im m ediate release, and  com pensation in a 
sum  of Rs 15,000.

In  J o s e p h  P erera  v A .G .,1,51 a n o th e r  d ec is io n  of a 
bench of five judges, the three petitioners had been rem anded 
by a  M agistrate. The M agistrate h ad  no power under the 
Em ergency Regulations to g ran t bail except with the consent 
of the  A ttorney-G eneral. L. H. de Alwis, J , held (at p 247) 
th a t the  unlaw ful detention of the  petitioners had been by 
execu tive  or a d m in is tra tiv e  ac tio n , an d  no t in ju d ic ia l 
p roceed ings; th e  o rd er of rem an d , th o u g h  m ade by the 
M a g is tr a te ,  w a s  n o t  in  th e  e x e rc is e  of h is  ju d ic ia l  
d is c r e t io n  s in c e  h e  h a d  n o n e  u n d e r  th e  E m erg en cy  
Regulations.

In Farook v R aym ond  the  su sp e c ts  had  been rem anded 
to Police custody . S ince th e  M agistrate  had  no power to
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rem and to Police custody, it w as held th a t deten tion  w as 
not in accordance w ith the p rocedure estab lished  by law. 
T u rn in g  to the  q u es tio n  w h e th e r  th e  o rd e r c o n s ti tu te d  
“executive or adm in istra tive" action , and  a fte r reviewing 
the case law, A m erasinghe, J ,  drew  a  d istinction  w hich I 
respectfully adopt.

If an officer ap po in ted  to perform  ju d ic ia l fu n c tio n s  
exercised the discretion vested in him, b u t did so erroneously, 
his o rd er w ould n ev erth e less  be “ju d ic ia l”. However, an  
order made by such  an officer would not be “judicial" if*he 
had  no t exercised h is d iscre tion , for exam ple, if he had  
abd ica ted  h is  au th o rity , or h ad  ac ted  m echan ica lly , by 
simply acceding to o r acquiescing in proposals m ade by the 
police - of which there w as insufficient evidence in th a t case.

On the o ther h an d , if a ju d ic ia l officer w as requ ired  
by law to perform  sothe function in respfeci of w hich the 
law itself had deprived him  of any discretion, then  his ac t 
was not judicial.

T he  p r in c ip a l  c i r c u m s ta n c e  w h ic h  d is t in g u is h e s  
th is  ca se  is th e  fa ilu re  to  b r in g  th e  P e ti t io n e r  befo re  
the  8 th R esp o n d en t. T h a t re su lte d  in a p a te n t  w a n t of 
ju risd ic tio n . It a lso  ca u se d  a fa ilu re  of n a tu ra l  ju s tic e , 
b e c a u se  th e  8 lh R e sp o n d e n t a c te d  w ith o u t a sk in g  th e  
Petitioner w hat he had  to say.

Further, on 3 .10 .96  the deten tion  o rder m ade u n d er 
the PTA had  not expired. It had  neither been revoked nor 
declared invalid. N evertheless, the  8th R espondent did hot 
even consider w hether th a t order affected his ju risd iction : e.g.
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W hether it took away his power to release the Petitioner on 
ball? W hether he could have ordered detention in a different 
place?

H aving  re g a rd  to th e  p a te n t  w a n t of ju r isd ic tio n , 
and  the failure to consider w hether he had jurisdiction. 1 
hold th a t the rem and orders m ade by the 8lh Respondent 
were not 'judicial" acts done in the exercise of judicial power. 
It w as the executive which had custody of the Petitioner 
from 3 .1 0 .9 6 , an d  so  the  P etitioner's  de ten tio n  w as by 
"executive or adm in istrative action", not sanctioned  by a 
jud ic ia l act. D etention w as in violation of the Petitioner's 
fu n d am e n ta l righ t u n d e r  Article 13(2), and  for th a t the 
S tate  is liable.

ORDER

1 hold th a t the  Petitioner's fundam ental rights un d er 
A rtic le s  13(1) a n d  13(2) h a v e  b e e n  in fr in g e d  a s  s e t  
ou t above, and  aw ard the Petitioner a sum  of Rs. 300.000 
as com pensation and  costs, payable on or before 30.9.2000. 
Of this sum , Rs. 200,000 shall be paid by the State, Rs. 75.000 
by the 2nd R espondent personally, and Rs. 25,000 by the 
4"‘ R espondent personally.

AMERASINGHE, J. - I agree.

DHEERARATNE, J. I agree.

Relief granted.


