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ARIYAWANSA DE SILVA 
v

INDUSTRIAL FINANCE LTD.

COURT OF APPEAL 
UDALAGAMA, J., AND 
NANAYAKKARA, J.
C. A.L.A. NO.1404/2001
D. C.COLOMBO 10361/MR 
NOVEMBER 20, 2002

C iv il P ro c e d u re  C o d e , s e c t io n s  2 2 1  (1 ), 2 2 1  (2 )  a n d  2 4 1  -  A c c id e n t  -  O r ig in a l  
d e fe n d a n t  d ie s  -  S u b s t itu t io n  o f  s o n  -  E x -p a r te  d e c re e  -  P e rs o n a l l ia b i l i ty  -  

V a lid ity  o f  d e c re e  c a n n o t  b e  im p u n g e d  a t  th e  t im e  o f  e x e c u tio n .

The petitioner who was the rider of a motor cycle at the time the accident 
occurred had on his pillion, his sister who was seriously injured. He instituted
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action on behalf of his sister for the recovery of damages. The original defen­
dant died and his son was substituted. The matter went e x  p a rte . The applica­
tion for writ of execution against the 2A defendant was rejected by the trial 
Court.

Held

(i) The 2A defendant has been made personally liable for the damages 
caused. He has not objected at any stage to his substitution and had 
stood passively till the e x  p a r te  decree was entered against him. He can­
not now complain of the invalidity of the decree.

(ii) The question whether 2A defendant is personally liable or not cannot be 
determined as there is a valid decree.

(iii) 2A defendant having failed to participate at the trial and failed to lodge 
any kind of objection to his substitution will have to accept the decree as 
it is.

P e r  Nanayakkara, J.

“If the decree has made the 2A defendant personally liable, its validity cannot 
be impugned at the time of execution of the decree”

“Once writ is executed in pursuance of the decree the 2A defendant is still at 
liberty to prefer an application under section 241

APPLICATION for leave to appeal from the order of the District Court of 
Colombo.

Case referred to:

I . D ia s  v D e  M e l (1984) 1 Sri LR 263

J .  C. B o a n g e  with J .M .W a n n in a y a k e  for plaintiff-respondent.

P. E p a  for 2nd defendant-respondent.
Cur. adv. vult.

December 10, 2002

NANAYAKKARA, J.
R e je c tio n  o f an  a p p lic a tio n  m ad e  fo r the  issu a n ce  of w rit o f 

e x e c u tio n , c o n s e q u e n t to  an  ex parte ju d g m e n t d e live re d  in an 

a c tio n  in s titu te d  a g a in s t 2 A  d e fe n d a n t and  tw o  o th e r d e fe n d a n ts , 

fo r th e  re c o v e ry  o f d a m a g e s  and  o th e r c o n s e q u e n tia l re lie fs  in
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re s p e c t o f p e rs o n a l in ju rie s  s u s ta in e d  b y  th e  p la in tiff-p e tit io n e r-p e ti­

tio n e r (p e titio n e r) in an  a c c id e n t h as  g iv e n  rise  to  th is  a p p lic a tio n  b y  

w a y  o f re v is io n .

T h e  p e titio n e r w h o  w a s  th e  r id e r o f th e  m o to r  cyc le  b e a rin g  

N o. 1 10 -2 53 4  a t th e  tim e  th e  a c c id e n t o c c u re d  h a d  on  h is  p illio n , h is  

s is te r, w h o  w a s  s e rio u s ly  in ju re d  in th e  a c c id e n t, filed  a s e p a ra te  

a c tio n  fo r th e  re c o v e ry  o f d a m a g e s  in re s p e c t o f in ju rie s  s u s ta in e d  

by her.

A s  the  o rig in a l d e fe n d a n t a g a in s t w h o m  a c tio n  w a s  in itia lly  

in s titu te d  d ie d  d u r in g  the  p e n d e n c y  o f the  a c tio n , h e r so n  (as  2A  

d e fe n d a n t)  w a s  s u b s titu te d  in h e r p la ce .

A fte r a  c h e q u e re d  h is to ry , in w h ic h  the  2 A  d e fe n d a n t had 

d e fa u lte d  to take  n e c e s s a ry  s te p s  a n d  p a rtic ip a te  in the  tria l, the  

c o u rt had  e ve n tu a lly , on  3 .7 .9 9  e n te re d  ex parte ju d g m e n t a g a in s t 

h im . A n  a p p e a l a n d  a p p lic a tio n  fo r re v is io n  o f th e  ex p a rte  ju d g m e n t 

a g a in s t 2 A  d e fe n d a n t had  a ls o  b e e n  re je c te d  by th e  C o u rt o f 

a p p e a l. It is in th a t b a c k g ro u n d  th a t th e  p e tit io n e r  had  m a d e  an 

a p p lic a tio n  fo r the  e x e c u tio n  o f th e  ex parte d e c re e  w h ic h  w a s  

re je c te d  by  th e  le a rn e d  D is tr ic t J u d g e .

A t th is  s ta g e  it w o u ld  be o p p o rtu n e  fo r th is  c o u rt to  fo c u s  its 

a tte n tio n  on  the  im p u g n e d  o rd e r  w h ic h  is s o u g h t to  be  re v is e d  by 

th is  a p p lic a tio n .

It sh o u ld  be  o b s e rv e d  a t th e  v e ry  o u ts e t, th a t the  le a rn e d  

D is tric t Ju d g e  a lth o u g h  by h is  o rd e r  h as  c o rre c tly  a n a ly s e d  s e c tio n  

2 2 2 (1 ) a nd  p a rtic u la rly  s u b s e c tio n  (2) o f the  C iv il P ro c e d u re  C o d e  

as it a p p lie s  to  a d e c re e  is s u e d  a g a in s t a p a rty  in h is  c a p a c ity  a s  

the  lega l re p re s e n ta tiv e  o f th e  d e c e a s e d  p e rs o n . H e h as  fa ile d  to 

do  so  w ith  re fe re n c e  to  th e  d e c re e  as is s u e d  in th is  c a s e , T h e  q u e s ­

tion  w h e th e r  d e c re e  a p p lie s  to  2 A  d e fe n d a n t h as  to  be d e te rm in e d  

by re fe re n c e  to th e  ve ry  d e c re e  s o u g h t to  be e x e c u te d .

A c a re fu l re a d in g  o f the  d e c re e  m a k e s  it e v id e n t th a t the  2A  

d e fe n d a n t has b e e n  s u b s titu te d  in p la ce  o f th e  o rig in a l 2 n d  d e fe n ­

d a n t and  th a t 2 A  d e fe n d a n t has b e e n  m a d e  p e rs o n a lly  lia b le  fo r  the 

d a m a g e s  c a u s e d  in th e  c a s e . A t th e  tim e  o f e x e c u tio n  o f a d e c re e  

the  c o u rt has to  be  g u id e d  by th e  d e c re e  s o u g h t to  be e x e c u te d , if 

the  d e c re e  h as  m a d e  th e  2 A  d e fe n d a n t p e rs o n a lly  lia b le , its v a lid i-
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ty, as  r ig h tly  p o in te d  o u t by th e  le a rn e d  D is tric t Ju d g e  ca n n o t be 

im p u g n e d  a t th e  tim e  o f e x e c u tio n  o f the  d e cre e . If the  2A  d e fe n ­

d a n t w a s  no t sa tis fie d  w ith  th e  d e c re e  he sh ou ld  have  ta ken  steps 

to  h ave  it se t a s id e  a t th e  a p p ro p ria te  tim e .

It sh o u ld  a lso  be  o b s e rv e d , th e  2 A  d e fe n d a n t w ho  had not 

o b je c te d  a t a n y  s ta g e  to  h is  s u b s titu tio n  in p la ce  o f the  o rig in a l 

d e c e a s e d  d e fe n d a n t a n d  had  s to o d  p a s s iv e ly  till an  e x  parte d ec ree  

w a s  e n te re d  a g a in s t p e rso n a lly , c a n n o t n o w  co m p la in  o f the  in v a ­
lid ity  o f the  d e c re e .

T h e  le a rn e d  D is tric t J u d g e  has rig h tly  a d ve rte d  to  th is  a sp e c t 50 

o f the  m a tte r in h is  ju d g m e n t. H e has a lso  in m y v ie w  c o rre c tly  a n a ­

lyzed  th e  leg a l p o s itio n  in re g a rd  to  s e c tio n  2 22 (1 ) and  (2) o f the 

C iv il P ro c e d u re  C o d e . B u t in m y v ie w  w h a t he has fa iled  to rea lize  

is th a t th e  d e c re e  had  m a d e  2 A  d e fe n d a n t p e rso n a lly  liab le  fo r the 

d a m a g e  w h ic h  th e  2 A  d e fe n d a n t c a n n o t be lieve .

L e a rn e d  D is tric t J u d g e  in h is  o rd e r h o ld in g  th a t the  p e titio n e r 

had  fa ile d  to  e s ta b lis h  th a t the  2A  d e fe n d a n t had e ith e r p ro p e rty  of 

the  d e c e a s e d  o r had  c o n tro l o f th e  sa m e  and  had not d u ly  a pp lie d  

a t th e  tim e  o f th e  a p p lic a tio n  o f w rit and  d is m is s e d  it. He has a lso  

p la ce d  re lia n ce  on  Dias v.de Me^i w h ich  in m y view , a p p lie s  o n ly  60 

w h e n  a p a rty  has b e e n  su e d  in a re p re s e n ta tiv e  ca pa c ity , and  the 

d e c re e  is no t b in d in g  on  h im  p e rso n a lly .

A s  fa r as the  in s ta n t c a s e  is c o n c e rn e d  the  2nd  d e fe n d a n t had 

b e e n  su e d  no t in h is  re p re s e n ta tiv e  ca pa c ity , bu t p e rso n a lly  a g a in s t 

h im . T h e re fo re  th e  q u e s tio n  w h e th e r  2 A  d e fe n d a n t is p e rso n a lly  

liab le  o r no t c a n n o t be d e te rm in e d  a t th is  s ta g e  as the re  is a va lid  

d e c re e . T h e  2 A  d e fe n d a n t h a v in g  fa ile d  to  p a rtic ip a te  in the  tria l and  

a ls o  fa ile d  to  lo d g e  a n y  k ind  o f o b je c tio n  to  h is s u b s titu tio n  in p lace  

o f th e  d e c e a s e d  2 n d  d e fe n d a n t w ill have  to  a c c e p t the  d e c re e  as it 

is. T h e  2 A  d e fe n d a n t w h o  had  b e e n  rem iss  and  n e g lig e n t righ t ?o 

th ro u g h o u t th e  p ro c e e d in g s  in the  D is tric t C ou rt, has th o u g h t it fit to 

o b je c t to  th e  is s u a n c e  o f w rit w h e n  he re a lize d  th a t it w as  a g a in s t 

h is in te re s ts .

T h e re fo re  ta k in g  in to  c o n s id e ra tio n  a ll the  c irc u m s ta n c e s , I am  

o f th e  v ie w  th a t th e  w rit a g a in s t 2 A  d e fe n d a n t is in c o n fo rm ity  w ith  

th e  d e c re e , sh o u ld  be  issu e d  and  d ire c t the  le a rn e d  D is tric t Ju d g e  

to  issu e  w rit a g a in s t 2 A  d e fe n d a n t in a c c o rd a n c e  w ith  the  d e cre e
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entered in the case. Once the writ is executed in pursuance of the 
decree the 2A defendant is still at liberty to prefer an application 
under section 241 of the Civil Procedure Code.

Therefore taking into account all the circumstances, I set aside 
the order dated 17.06.2001 of the learned District Judge and direct 
him to issue writ in accordance with the decree. The petitioner is 
entitled to costs in a sum of Rs. 5000/-.

UDALAGAMA, J. - I agree 
A pp lica tion  allow ed.


