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Election Petiion — Parliamentary Election for Mulkirigala — Disqualification for
election in consequence of Report of Elgction Judge in earlier election that a
corrupt practice had been commitied by agent of 1st Respondent — Ceyloh
{Parfiamentary Elections) Order in Council S.'82 D (2} (b} (ij) — Striking out of
15t Respondent’s name from Electoral Register by Returning Officer under §.82
D(3) —Certioran to quash action of Returring Officer-Mandarmus to restore
name to Register — Reference to the Supreme Court.

The 1st Respondent's election to the Mulkirigata Parliamentary seat was set

aside as void an the ground that a corrupt practice of making false statements

about the character and conduct of the SLFP candigate (iR terms of $.58(i) (d)
. L ]
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read wth S.77(c) of the Ceylon {Parkamentary Elections) Order-in-Council 1346
had been commtted by the Agent of the 1st Respondent wath his knowledge and
consent. The Report of the Election Judge to this effect was published in the
gazette extraordinary of 1.1.85 and pettioner contended that by reason of this
Report 1st Respondent was disqualified from election as a Member of
Parliament Following on this Report the Returming Officer. Hambantota
purporting 1o act under S. 82D(3) of the Ceylon (Parliamentary Elections) Order-
in-Counctl struck out the name of the 1st Respondent from the tlectoral
Register. The 1st Respondent sought a Wit of Certioran queshing the action of
the Returning Officer. from the Court of Appeal The Court of Appeal referred
three questions anising from this to the Supreme Court for its determination:

{a) In view of the prowvisions of Arucle 88 and 89D (e) {ni) and 90 of the
Gonstitution does section B2D{(2} (a) (i) of the Ceylon (Parliamentary
Elections} Order-in-Council read with the 5th Amendment to the
Constitutton now operate to impose on such a candidate as is referred
10 0 S 82D (a) (i) of the said Order-in-Council the disqualfication of
being an elector at an election of Parliament or of being elected as
Member of Parhament?

(b) When the Report of an Election Judge finds that the corrupt practice of
making a false statement of fact under S.53(1) {d) of the Cayion
{Parhamentary Elections) Order-in-Counci! 1946, has been committed
by a person acting as Agent with the knowledge and consent of a
candidate at such election s such candidate subject to the
disqualification contained in Artcle 89{e) (m) of the Constitution?

{c) Dothewords " ... areport made by a Judge finding him guilty of any
corrupt practice . . . ." in Article 89(e) {in) of the Constitution appfy only
to such person who 1s set out in the Report to have been proved
himself 10 have been guilty (as provided in Section 82(6) of the Order-
in-:Counctl] of the corrupt practice of making a false statement of fact.
or apply also to a candidage (though not set out n such report of
having proved himself to have commytted such corrupt practice) whose
Agent is set out in such Report as having committed such practice with
the candidate’s knowledge and consent?

By its determination dated 2.7.85 the Supreme Court answered the qbestnons as
follows:—

{a) No.

© {b) No.
(c) The words ™. ... a report made by a Judge finding him guilty of any
corrupt practice . . . .” in Article 89(e} (i) of the Constitution apply only

to such a ferson !vho 15 set out In such report as having been proved
[ ] >
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tumseif to have been guilty {as provided in §.82(6) of the said Order-in-
Council) of a corrupt practice of making such false statement of fact
and does not apply to the gcandidate . . . . {though not himself set out in
such report as having been proved himself to have committed such
corrupt practice) whose Agent is set out in such Report as having
committed such practice with the candidate’s knowledge and consent.

The Court of Appeal ordered the restoration of the 1st Respondent’s name to the
Electoral Register byga Writ of Mandamus.

In view of the Supreme Court rufing the Returning Officer overruled the
object:an to the nomination of the 1st Respondent at the fresh election that was
held. In the Election Petition that followed the petitioner pressed the issue of
disqualificatien but the Judge held that he was bound by the decision of the
Supreme Court and dismissed the Election Pelition. An appeal to the Supreme
Court on two questions were raised at the threshold of the argument®n behaif
of the 1st Respondent

{a} The Supreme Court was bound by the determination,

(b} The Court is bound by its decision of 2.7.85 since it was made in the
exarcise of its constitutional junsdiction n the interpretation of the
Constitution, under Article 125 of the Constitution.

Apart from this the main contention of the petitioner was that S. 82{D) (b} (2} of
the Ceylon (Parhamentary Elections) Order-in-Council 1946 read with the 5th
Amendment to the Constituion applies and operates to disqualify the 1st
Respondent from standing for elaction or being elected a Member of Parliament.

HELD
(WANASUNDERA J — Dissenting)

(1} The Supreme Court in the exercise of any of its several jurisdictions
under Article 118, subject to the doctrine of stare decisis is not bound
by the determination of 2.7.85.

(2) The qualfications to be an elect;r and to be a Member of Parhiament
are provided for specifically by Articles 89 and 90 of the Constitution
and it is to these Articles that one must look 10 find out whether the 15t
Respondent is qualified to be an elector or 10 be a Member of
Parliament in an election held in terms of the 5th Amendment. Under
these prowisions only the person found guilty of a corrupt practice s
disqualified from being an elector or Member of Parhament. These
provisions de not disqualify the 1st Respondent.

Cases referred to:—
1. Backv. London Provident Building Society (1883) 23 Ch. Div. 103. 108.

2 Shanmugam v. Commissioner of Reglstrauon of Indmn and Pakisteni
Resudents — 64 NLR 29.
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Appeal from Judgment of Election Judée.

Mmal Senanayake P.C. with Miss Suriya Wickremasinghe, Sanath Jayatlleke.
Nimal Siripala de Sitva, Miss S. N. Senaratne, Mrs. Lalitha Senaratne, Mrs. A. B
Dissanayake, L. M. Samarasinghe and Miss Shiranths de Saram for Petitioner.
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]

S. W B. Wadugodapitiya, Add! Solicitor-General wlth Tony Fernando, S C for
8th and 9th Respondents.

Cur. adv. vult
Novembef26, 1987
SHARVANANDA, C.J.

The Petitioner-Appeliant filed Election Petition No. 1 of 1985
chalienging the election of the 1st Respondent as Member of
Parliament for the Electoral District No. 75. Mulkirigala, at the
by-election held on 12th September, 1985. The said petition was
filed on the ground that the 1st Respondent was disqualified for
electton as Member of Parliament at the said by-election, in
consequence of a Report of an Election Judge in terms of section
B2D(2) (b) (ii) of the Ceylon (Parliamentary Elections} Order in
Council. This ‘Report was made on an earlier Election Petition
3/83 in which the election of the 1st Respondent was set aside
as void on the ground that a corrupt practice of making false
statements about the character and conduct of the S.L.F.P.
candidate. in terms of section 58(1) (d) read with Section 77(c)
of the Ceylon (Parliamentary Elections) Qrder in Council 1946,
had been committed by the Rgent of the 1st Respondent and
with the knowledge and consent of the 1st Respondent. This
Report of the Election Judge was published in the Gazette Extra-
ordinary dated 1.1.85. it was contended by the Petitioner that by
reason of the said Report the 1st Respondent was disqualified
from election as a Member of Parliament for the Electoral District
No. 75, Mulkirigala at the by-eiection heid on 12th September
1985,

Following on the Report of the Election Judg'e, the Returning
Officer, Hambantota purporting to act under section 82(D) (3) of
the Ceylon {Parl®menjary Elections) Ordgr in Council struck out
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the name of the st Respondent from the Electoral Register.
Thereupon the 1st Respondent challenged this action of the
Returning Otficer by application No. 112/85 for the issue of a
Wwnt of Certiorari made to the Court of Appeal. When the
application C.A. 112/85 came up for hearing before the Court
of Appeal that court-acting under Article 125 (i) of the
Constitution refgrred the foliowing- questions to the Supreme
Court for determmation:
(a) In view of the provisions of Articles 88 and 89(e) (iii) and
90 of the Constitution, does section 82D(2) (a) (ii) of
the Ceylon (Parliamentary Elections) Order in Louncil
read with the 5th Amendment to the Constitution now
operate to impose on such a candidate as is referred to
in section 82D{a) (ii) of the said Qrder in Council the
disqualification of being an elector at an election of
Parliament or of being elected as Member of
Parliament?

(b) When the Report of an Election Judge finds that the
corrupt practice of making a false statement of fact
under section 59(1)}{(d) of the Ceylon (Parliamentary
Election) Qrder in Counci! 1946, has been committed
by a person acting as Agent and with the knowledge
and consent of a candidate at such elections is such
candidate subject to the disqualification contained in
Article 89 {e) (i) of the Constitution? .

(c) Do the words “. . . . a repbrt made by a Judge finding
him guilty of any corrupt practice . . . .” in Article 89{e)
(iti) of the Constitution apply only to such person who is
set out in the Report to have been proved himself to
have been guilty (as provided in Section 82(6) of the
sald Order in Council) of the corrupt practice of making
a false statement of fact, or apply also to a candidate
(though not set out in such report of having proved
himself to have committed such corrupt practice) whose
Agent is set out in such Report as having committed
such practice with the candidate’s knowledge and

"~ consent? i
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By its determination dated 2.7.85 the Supreme Court
answered the aforesaid questions as follows:

{a) No.

(b) No.

{c) the words “. . .. a report made by a Jt.xdge finding him
guilty of any corrupt practice . . .” in Article No. 89(e) (ii}

of the Constitution apply only to such a person who is set

“out in such report as having been proved himself to have
been guilty (as provided in Section 82(6) of the said
QPrder in Council) of a corrupt practice of making such
false statement of fact and does not apply to the
candidate {though not set out in such report as having
‘been proved himself to have committed such corrupt
practice} whose Agent is set out in such Report as having
committed such practice with the candidate’s knowledge
and consent.

The Court of Appeal accordingly made Order for the
restoration of the 1st Respondent/Respondent’s name to the
Electoral Register and issued a writ of Mandamus for this
purpose. Subsequently, the by-election to the Electoral
District No. 75. Mulkirigala was held. In the light of the
- aforesaid determination of the Supreme Court in Application
No. 112/85 the Returning Officer overruled the objection to
the nomination to the said election of the 1st
Respondent/Respondent that he was disqualified on the
ground that he had-been feported by an Election Judge and
seven years had not ,.elapsed since the said Report.”

At the hearing of the present Election Petition the Petitioner-
Appellant pressed again the issue. of the 1st Respondent's
disqualification on the aforesaid ground.

" After hearing both parties in the present Election Petition
No. 1/85, the Election Judge by his decision dated 26.3.86 held
that he was bound by the decision of the Supreme Court in writ
Application No. C.A. 112/86, that therefore the ground of
avoidance plead8d by.the Election Petition failed and dismissed
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the Election Petition with costs. The Petitioner Appellant has
preferred this appeal from the said judgment of the Election
Judge. ' :

As important guestions of law were involved in the appeal the
Chief Justice made order- under section 132(3) of the
Constitution that the Appeal be heard by a Full Bench.

*

At the threshold of the hearing of the appeal it was submitted
by Counsel for the 1st Respondent that this court—

{a} was bounrid by the determination,

[ ]

(b) that this court is bound by the determination dated
2.7.8b5 made by Supreme Court in C.A. 112/85, since it
was made in the exercise of the Supreme Courts
constitutional junsdiction in the interpretation of the
Constitution, under Article 125 of the Constitution.

After hearing Counsel on both sides on the preliminary
question this court unanimously held that—

" every court or tribunal or other institution empowered by
taw to admunister (ustice or to exercise judicial or quasi
judicial functions other than the Supreme Court will be
bound by determination relating to the interpretation of the
Constitution made by Supreme Court on a reference under
Article 125(1) of the Constitution. But the Supreme Court in

- the exercise of any of its several jurisdictions under Article
118, subject to the doctrinetof stare decisis is not bound by
"the said determination” and proceeded to hear the appeal.

The main contention of the Counsel for the Petitioner-
Appellant was that Section 82(D} (b) (2) of the Ceylon
{Partiamentary Elections) Order in Council 1946 read with
5th Amendment to the Constitution applies to the facts of «
this case and operated to disqualify the -Petitioner
_ Respondent from standing for election or being elected as a
Member of Parliament.

Counsel submitted that the 5th Amendment {p the Constitution
ravived Chapters iv to vi of the Elections Order in Council of
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1946 and stated that section 82D(2) (b) {ii) of the Order in
Council had thereby been given a new lease of life and was made-
part of the Constitution, by the 5th Amendment. He urged that
these parts of the Election Order in Council have been
incorporated by reference into the Constitution.

in my Judgment dated 2.7.85'determinin§; the question
relating to the relevant provisions of the Constitution in S.C.Ref:
1/85 on the aforesaid C.A. Application No. 112/85, | have dealt
fully with the questions involved in this appeal. Counsel for the
Petitioner-Appellant has not persuaded me that my reasoning °
and cogclusions set out in the said judgment are wrong or
required qualification. | re-affirm the said reasoning and
conclusions and adopt same as part of my judgment in this
appeal. | quote n extense the following from the said
judgment —

” Section 82D(2) (b) (i) reads - |

“... .where the report referred to in paragraph (a) is to
the effect that a corrupt or illegal practice has been
committed by any person, that person shall be subject to
the same incapacities as if at the date of the sad report he
had been convicted of that practice.”

The crucial question which arises is whether the
disqualification created by section 82D (2) (b} (i) of the said
Order in Council is countenanced by Article 89(e) (iii} of the
{1978) Constitution. e -

Secxlon'82D (2) (b} {it) of the électton Order in Council reads as
follows:

“Where the report referred to in paragraph (a) is to the
effect that such corrupt . . . . practice was committed with
the knowledge and consent of the person, who, was a
candidate at an election or by his agent, that person shall be
subject to the same incapacities as aforesaid.”

Section 58(2) spells the incapacities to which a person convicted
of corrupt practid® is gubject to. it states—
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. "Every person who is convicted of a corrupt practice shall,
by conviction, become incapable for a period of seven years
‘from the date of his conviction of being registered as an
elector or of voting at any election under this Order or of
being elected as a Member of Parliament.”

Section 4(1) {f) of the Order in Council provides that —
®

“No person shall be qualified to have his name entered or
retained n any register of electors in any year if such
person is incapacitated of being registered as an elector by
reason of his conwviction of a corrupt or illegal practice or by
reason of the report of an Election Judge in accbrdance’
with the said Order.”

Section 13(2) (h) of tha Ceylon {Constitution} Order in Council
1946, Chap. 379 provides that a person shall be disqualified
from being elected as a Member of the House of
Representatives—

“If by reason of his conviction for a corrupt practice or by
reason of the report of the Election Judge in accordance
with the law for the time being in force relating to the
election of Members of Parliament, he is incapable of being
registered as an elector or of being elected as a Member of
Parliament.” '

Thus in terms of the 1946 Constitution, read with the
{Parliamentary Elections} Order ingCouncil. where a Report of an
Election Judge states that a candidate himself committed -a
corrupt practice or such corrupt practice was committed by
another person with the candidate’s knowledge and consent or
such corrupt practice was committed by an agent of the
candidate, the candidate, in all the three circumstances, stood
disqualified for a period of seven years from being registered as
a elector or being elected to Parliament. _ .

The Ceylon {Constitution} Order in Council, 1946 was
superseded by the Constitution of Sri Lanka, 1972. Section
. 12{1) of the Constitution provides —
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"Unless the'National State Assembly otherwise provides. all
laws, written and unwritten, in force immediately before the
commencement of the Constitution, except such as are specifed
in Schedule ‘A" shall, mutatis mutandis, and except as otherwise
expressly provided in the Constitution, continue in force.”

(Schedule ‘A’ referred to in this section includes the “Ceylon
(Constitution and Independence) Order in Councni 1947 and
1947). :

Section 66 of the 1972 Constitution provides—

“Every citizen . .. unless disqualfied as hereinafter provided,
IS qualafaed to be an elector at elections to the National State
Assembly.”

Section 68 of the Constitution enumerates the
disqualifications to be an elector. Section 68(d) {ui) states that no
person shall be qualified tc be an elector at an election of
members of the National State Assembly if a period of seven
years has not elapsed since

“ the last of the dates, if any. being a. date after the
commencement of the Constitution. of a report made by an
Election Judge finding him guilty of any corrupt practice
under the Ceylon (Parllamentary Elections}) Qrder in
Council — 1946, .. "

Sectlon 69 provides that every person who is qualified to be
an elector is qualified to be elected as a’'Member of the
National State Assembly_unless he is disqualified under
the provisions of Section ’

Seruon 70 of the Constitution provides that —

“ No person shall be qualfied to be elected as a
Member of the National State Assembly, inter alia {a) if he
becomes subject to any of the disqualifications in section
68.

From and after the promulgation of the Constitution viz:
22.5.1972, it is clear that the gquestion whether a person s
disqualified to be an elector or to be elected as a Member of
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Parliament has to be determined exclusively by reference to the
provisions of section 66 to 70 of the 1972 Constitution and not
by reference to the (Parliamentary Elections) Order in Council,
1946. .

It is significant that section 68{d) (iii) of the 1972 Constitution
amploys words different to the phrase used in section 4(1) (f) of
the 1948 Electiong-Order-in-Council and section 13(3) (h) of the
Ceylon (Constitution) Order in Council. Prior to the enactment of
the 1972 €onstitution a person was disqualified to be an elector
or t0 be elected as a Member of Parliament. inter alia, if he was
incapable of being registered as an elector or being elected as a
Member of the House of Representatives. by reason ef the
Report of an Election Judge in accordance with the Ceylon
(Parliamentary Elections) Order in Council. However the 1972
Constitution altered it to provide that he will be so incapable only
if a repot : of an Election Judge finds him guilty of any corrupt"
practice under the (Parliamentary Elections) Order in Council
1948.

Section 82 of the Elections Order in Council (1946) mandates
" the Election Judge to report the names and descriptions of all
persons, if any, who have been proved at the trial to have been
guilty of any corrupt practice.

Section 82D(2) (b) (i) and {ii) of the Elections Order in Council
spells out the penal consequences of being reported to be guilty
of any cowupt practice by the Election Judge —.not only the
offender shall suffer incapacity but also the candidate himself if
the Report was to the effect stich corrupt practice was
committed with his knowledge and consent or by his agent. The
candidate suffers this punishment not because he had -been
found guilty of corrupt practice but consequential to his agent or
his supporter, with his knowledge and consent, having been
found guilty of committing the corrupt practice. The candidate
has by an express provision of the law, been made to suffer the
incapacity for the fault of his agent or such supporter. Thus by
reason of the report of the Election Judge hot only the person
reported to be guilty of any corrupt practice by the Election
Judge but also the candidate whose agent he is, or with whose
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knowledge and corisent he commutted it. is rendered incapable
for a period of seven years from being registered as an elector or
of being elected as a Member of Parliament. Section 68(d) {11} of
the 1972 Constitution replaced section 82D(e) (b) (i) and (ii) and
provided. that only the person found guilty of a corrupt practice is
disqualified from being an elector. There is a matenal difference
in the language employed in the relevant section of the
Elections-Order-in-Council and of the Consmutlon The framers
of the Constitution must have had some purpose in departing
from the language of the Elections-Order-in-Council *When the
legislature, legislating “in pari materia” and substituting a new
provision for those which existed 'n an earlter statute, changes
the lamguage of the enactment, it must be taken to have done so
with some intentton and motive. When the words 1n the later
statute differ from those of the earlier statute. it must be
presumed that the legislature intended to alter the law and that
the legislature had a specific purpose in doing so. As Jessel MR.,
said in Hack v. London Provident Buildiing Socieryl1}

“It is the duty of the court first of all t6 find out what the
Act of Parliament under consideration means and not to
embarrass itself with previous decisions on former Acts,
when considering the construction of a plain statute framed
in different words from the former Act.”

If the later Act can clearly have only one meaning we ought to
give effect to it accordingly.

,

By virture of Section 12 of the 1972 Constitution that part of
the 1946 Elections-Order-Tn-Council which s in conflict or is
inconsistent with the express provision of section 68 of that
Constitution cannot survive the Constitution and cannot be part
of the “existing law.’

The Constitution of Sri Lanka, 1972, was succeeded by the
Constitution of the Democratic Socialist Republic of Sri Lanka
1978. Article 88 of the later Constitution provides that “every
person shall, unleSs disqualified as hereinafter provided be
qualified to be an elector at the election-of the President and of

- the Members of Parliament and to vote at any Referendum.”
a ‘ .



sc Rajapakse v. ularatne and others (Sharvananda. C.J.) 395
@

. Amticle 89 of the 1978 Constitution sets out the
disqualification to be an elector—

“No person shall be qualified to be an elector at an
slection of the President, or of the Members of Parliament
or to vote at any Referendum, if he is subject to the
disqualifications, inter alia, if a period of seven years has not
elapsed fromgthe last of the dates, if any, being a date after
the .commencement of the Constitution, of a report made
by a Judge finding him guilty of any corrupt practice under
the Ceylon (Parliamentary Elections) Order in Council,
1946 or under any law for the time being relating to the

- Referendum or to the election of the President eor of-
Members of Parliament (Art. 89(e) (iii).

. Article 101 of the Constitution provides that—

“Parliament may by law make provision, inter alia for (a)
‘the registration of efectors; Provided that no such law shall
add to the disqualification specified in Articles 89 and 91."

Article 91 recites the disqualificatioﬁ for election as a Member of
Parliament_.

Article 101(2) provides that until Parliamerit by law makes
provision for such matters, the Ceylon (Parliamentary
Elections} Order in Council, 1946 as amended from time to
time. shall, subject to the provisions of the Constitution,
mutatis mutandis. apply.” .

Article B9 is the governing provision reciting the disqualification

to be an elector. Article 91, is the governing provision specifying

the disqualification for election as a Member of Parliament.

The Parliamentary Elections Act No. 1 of 1981, which came
into operation on 16th February 1981, repealed parts { and IV to
VI (both inclusive) of the Ceylon (Parliameritary Elections) Order
in Council, 1946. Section 4 of the Order-in-Council thus stood
repealed. it was pointed out that section 107 of the
(Parliamentary Elections} Act No. 1 of 1981 re-enacted word to
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word sections 82 and 82D(2) (b) (i) of the Ceylon (Parliamestary
Elections) Order in Council 1946 and that in terms of this
provision, where an Election Judge reports that a corrupt
practice was committed by any person with the knowledge and
consent of the candidate or by his agent, the candidate himself
and that person will become incapable for a period of seven
years from being registered as an elector or of being elected as a
Member of Parliament. Certainly this provision in the
Parliamentary Elections Act No. 1 of 1981, to the extent that it
adds to the disqualifications specified in Article 89 of the 1978
Constitution, is violative of Article 101 of that Constitution. It is
not necessary In this case to decide on the validity of this
provision viz-a-viz, the Constitution of 1978, as it is common
ground that the Parliamentary Elections Act No. 1 of 1981, does
not govern the facts of this case.

. [1988]2Sn L R.

It is not disputed that the eligibility of the Petittoner to be an
elector at an election of the Members of Parliament or to be
elected as a Member of Parliament has to be determined
according to provisions of Articles 88, 89(e} (i) and 90 of the
Constitution read with the Fifth Amendment to the Constitution
which provides that Parts [, IV to VI (both inclusive) of the Ceylon -
(Parliamentary Elections) Order in Council 1946, shall for the
purpose of the election and notwithstanding the repeal of -such
Order in Council, be deemed to be in force, and shall mutatis
mutandis and except as otherwise expressly provided in the
Constitution apply to such election.” Hence in so far as section
82(e) (2} (b) {ii) 1s inconsistent with Article 89(e) (iii} of the 1978
Constitution, it will have_to vyield to that Article and any-
disqualification prescribed%y that section. in so far as it is in
conflict with Article 89 of the Constitution. will cease to be
operative and cannot impose a disqualfication to being an
elector at the election of a Member of Parliament or to being
elected as a Member of Parliament.

On the facts in the case the issue whether the Petitioner is
disqualified from being an elector or from being elected as a
Member of Parliament has to be determined solely by reference
to Articles 89, 91 of the Constitution. Hence the relevant
question is whether in terms of Article 89(e) (iii} the Petitioner
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has been reported by a Judge to have been found guilty of a -
corrupt practice under the (Parliamentary Elections) Order in

_ Council, 19486:; if not, the Petitioner is qualified to be an elector

" and to be elected as a-Member of Parliament.

Admittedly the relevant report of the Election Judge {P3) does
not find the Petitioner guilty of any corrupt practice. The Report
only finds that B.asul Rajapakse acting as an agent and with the
knowledge and consent of the Petitioner was proved to have
committ®d a corrupt practice.

The Deputy Solicitor General submitted that in the English
concept of election law a person can be guilty personally or by
his agent and that accordingly when the Petitioner’s agent was
found guilty of corrupt practice by the Report of the Election
Judge not only was the agent so guilty but the candidate himself
was deemed to be guilty. He submitted that “guilty of” should be
construed to mean “Culpably responsible for.” He urged that the
candidate should be held culpably responsible for the corrupt
practice committed by his agent or with his knowledge and
consent.

According to him, it was not sufficient that election law made
the candidate answerable, in that, his election is declared void.
" for the commission of the corrupt practice. he should also suffer
the same incapacity as the offender. | cannot agree. Such
punishment is a matter for the legislature. Unless the statute law
specifically so provides as by the aforesaid section 82D(2) (b} (ii).
- wcarious liability in common law does not extend to the
deprivation of one’s franchise to which the Constitution attaches
the attribute or stamp of inalienability.

The corresponding English Law is set out in sections 138 and
139 of the Reprasentation of the Peoples Act 1949. Section
138(1) provides that—

“the report of an election court shall state whether any
corrupt practice has or has not been proved to have been
committed by or with the knowledge and consent of any
candidate at the election and the nature of the corrupt

_ practice.”
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“Section 138(ii) states “for the purpose of the next two following
sections, if it 1s reported that a corrupt -practice . ... was

committed with the knowledge and consent of a candidate
he shall be treated as having been reported personally guilty
of that corrupt practice.”

Section 138liii) provides that the Report shall atso state “whether
any of the candidates has been guilty by his agent of any
corrupt practice in reference to the election . . .” .

Section 139(i) enacts that “If a candidate whoé has been elected
is reported by an Eiection court personally guilty or guilty by
his agent of any corrupt practice his election shall be void.”

Section 139(2) states that “a candidate at a parliamentary
election shall also be incapable from the date of the report
from being elected to and sitting in the House of Commons

(a) if reported personally guilty of a corrupt practice. for ten
years:

{b) if reported guilty by his agent of a corrupt practice. for
seven years.”

it will be seen that for the purpose of the provision which
_imposes civil incapacity on a candidate personally guilty of a
corrupt practice, if it is reported that a corrupt practice was
~ committed with the candidatg's knowledge and consent, he is to
be treated as having been reported personally guilty of the
corrupt practice. A candidate may also suffer civil incapacity if
the Report states that the candidate has been guilty by his agent
of any corrupt practice in reference to the election.

According to English laws, a candidate can be guilty personally
sot only for some corrupt practice actually committed by him,
but also if it is reported that a corrupt practice was committed
with the candidate’s knowledge and consent. The candidate will
also be guilty by his agents of a corrupt practice, if the Report
finds that his agent had committed corrupt practice.
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The aforesaid provisions do not lend support to Deputy
Solicitor General's submission that a Report of an Election Judge
finding that a corrupt practice had been committed by the
candidate’s agent or with his knowledge and consent, necessarily
imports the idea that the candidate has been found guilty of a
corrupt practice. It was expressly enacted that the guilt of the
agent or of the person who committed the corrupt practice with
the knowledge and consent of the candidate should be attributed
to the candidate. he English draftsman has been careful to draw
the distirction between “personally guilty” and “guilty by his
agent” and when he makes provision for the case of a corrupt
practice committed with the knowledge and consent of a
candidate, he specifically invokes the aid of a deeming-section
by stating that “he (the candidate) shall be treated as ‘having
been reported personally guilty of corrupt practlce" for the
purpose of the avoidance of election and of imposing incapacity
on the candidate. There is no justification for superimposing the
English statutory concept of “a candidate being” guilty personally
or by his agent of any corrupt practice” on the plain‘language of
Article 89{e) (iii) which speaks only of a report made by a
Judge finding him guilty of any corrupt practlce

Article 89 of the 1978 Constitution provides for the
disqualification of a person arising from a finding of an Election
Judge that he is guilty of any corrupt practice under the Ceylon
(Parliamentary Elections) Order in Council. This will cover only
the case of the person found guilty of himself having committed
a corrupt practice. If as in English Law this disqualification is to
attach to any person found guilty by his agent of any corrupt .
practice or by any person commlt‘mg with his knowledge and
consent of any corrupt practice, the draftsman could have
adopted the parallel provisions of the English Representation of
Peoples Act 1949 and specifically stated so. In the absence of
such specific provision as section 138 and 139 of the English
Representation of Peoples Act 1949, it is not open for this court
to read into Article 89(a) (iii) of the Constitution words which are
not there, words which would enlarge the ambit of the,
disqualification. There is no warrant for attributing to the words
‘finding him guilty of any corrupt practice’ in Article 89(e) (iii) the
sense of ‘finding him guilty by his agent or by any person with his
knowledge and consent of any corrupt practice.”
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On the basis of the aforesaid reasoning this court determines -
the questions referred to it as follows:

@ .....

(b) .....

(c) The words “. . .. a report made by a Judge finding him
guilty of any corrupt practice . .. ."” in Agticle’ 89(e) (iii) of

the Constitution apply only to such a person who is set

- out in such report as having been proved himsé&if to have
been guilty (as provided in section 82(b) of the said Order
in Council) of the corrupt practice of making such false

oStatement of fact and does not apply also to the
candidate (though not set out in such Report as having
been proved himself to have committed such corrupt
practice) whose agent is set out in such Report as having

" committed such practice with such candidate's
knowledge and consent.

The provisions of section 82I1(2) (b) (i} and 83(3) of the
Elections Order in Council ceased to be law with the coming into
existence of the Constitution of 1972 and hence were not
‘existing law’ when the Constitution of 1978 came into
operation. Being inconsistent with: Article 89(e) {iii) of the 1978
Constitution they were not revived by the 5th Amendment. The
question of Petitioner's disqualification to be an elector has to be
decided solely by reference to Article 89(e) (iii) of the 1978
Constitution. For the reasons set out.above this Article does not
disqualify the Petitioner from being an elector in terms of Articles
88 and 89 of the Constitutior?”

Article 161{a) (iii) of the Constitution as amended by the Fifth
Amendment reads as follows: ’

“Notwithstanding anything to the contrary in any other
provision of the Constitution . ... the Commissioner of
Elections shall thereupon hold an election in accordance
with Part |, IV to VI both inclusive of the Ceylon
(Parliamentary Elections) Order in Council, 1946 for such
electoral district as existed immediately preceding the
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Constitution and on the basis of such part of the register
prepared under the Registration of Electors No. 44/80 and
in operation as corresponds to such electoral district. The
aforesaid parts of the Ceylon (Parliamentary Elections)
Order in Council 1946 shall for the purpose of such
election and notwithstanding the repeal of such Order in
Council being deemed to be in force and shall mutatis
- mutandis, and except as otherwise expressly provided in the -

Constitution® appty to such election.
L]

The law applicable to such election petitions in relation to
such electoral district shall be the aforesaid parts of such

Order in Council as applied aforesaid.” o

Section 2 of the Registration of Electors Act No 44/80
provides—

"That no persoft shall be qualified to have his name
entered or retained in any Register of Electors for any
Electoral District in any year, if such person is subject to any
of the disqualifications specified in Article 89 of the
- Constitution.

Article 89 of the Constitution specifies the disqualifications to
be an elector.

Article 90 provides that every person who qualifies to be an
elector shall be qualified to be electéd as a Member of
Parliament unless he is disqualified under the provisions of
Article 91, which sets out the disqualification for election as a
Member of Parliament. .

Article 101 which empowers Parliament to make by-law
specifically provides that no such law shall add to the
disqualifications in Articles 89 and 91.

Acceptance of the submissions of the Counsel for the
Appellant will result in adding to the disqualification specified in,
Articles 89 and 91 which is forbidden by Article 101.

Caunsel for the Appellant stressed that Article 161 which is a
transitional provision prefaced its provisions by stating
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“Notwithstanding anyth:ng to the contrary in any other provision
of the Constitution and contended that as a result of this non-
obstinate clause Articles 89, 90 and 91 are not applicable to
by-elections held in terms of the Fifth Amendment.

The Fifth Amendment does not revivify part (1) and part (v} to
{wvi} {both inclusive) of the Ceylon (Parliamentary Elections) Order
in Council In their full integrity. They only apply “except as
otherwise expressly provided for in the Constitution’ to an
election held.in terms of the amendment. These prowsions of
those parts of the Election-Order-in-Councit wil! have to be held
to te superseded wherever the provisions of the Constitufion
have dgalt with the same subject-matter in which case. such
provisions will govern the subject-matter.

Counsel referred to Shanmugam vs. Cormvnissioner of
Registration of Indian & Pakistani Reardents {2) where Lord
Radcliffe giving the judgment of the Privy Council, said-—

“to be express provision” with regard to something It 1s
not necessary that that thing shouid be specially mentioned.
it is sufficient that its directly covered by the language
however broad the language may be which covers it so long
as the apphcability anses directly from the language used
and not be inference therefrom.”

The guestion of qualfications to be an elector and to be
Member of Parhament are provided for specifically by Articies
89 and 90 of the Constitution. Therefore 1t 1s to these Articles of
the Constitution vizz 8% and 90 that one should look to find
whether the 1st Respondent m qualified to be an elector or to be
a Member of Parliament in an election held in terms of the 5th
Amendment. In my view, these provisions do not disquahfy the
1st Respondent. )

The appeal 1s dismissed with costs.

COLIN-THOME, J.— | agree.
RANASINGHE, J.— | agree.
ATUKORALE, J.— | agree.
TAMBIAH, J.— | agree.
L H. DE ALWiS, J.— | agree.
SENEVIRATNE, J.— | agree.
H.A. G. DE SILVAJ.— [ agree.
..
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WANASUNDERA, J.

This is an appeal from a decision of the Election Judge in-
Election Petition No. 1/1985 in respect of the election held on
12th September 1985 for Electoral District No. 75 Mulkirigala.
The main ground on which the petitioner came into court was
that Ananda Kularatne, the 1st respondent (hereinafter referred
to as the 1st respondent} was disqualified for election as a
Member of Parliament by reason of a report made by an Election
Judge in Election Petition Case No. 3/83 at a previous- election

for this same seat.

At the hearing of the election petition no oral evidence %vas led.
but counsel marked certain’ documents and the matter was
disposed of on the preliminary objection raised by counsel for
the 1st respondent. The preliminary objection was that the 1st
respondent’s constitutional qualification had already been
determined by a ruting ot the Supreme Court in Reference No.
1/85, and that such ruling was binding on the Election Judge.
The Election Judge upheld the preliminary objection and
dismissed the petition.

The Election Judge has applied the ruling of the Supreme
Court in S.C. No. 1/85. This was a reference by the Court of
Appeal to the Supreme Court in terms of Article 125(1) of the
Constitution in the course of dealing with an application for d
writ of certiorari and mandamus filed in that court —
C. A. Application No. 112/85. The questions that were referred
in that Reference were the followin® .—

“(a) In view of the provisions of Articles 88, 89{e) (iii) and
90 of the Constitution does.section 82D(2) (b) (ii) of
the Ceylon {Parliamentary Elections) Order in Council
1946 read with the Fifth Amendment to the
Constitution now operate to impose on such 3
candidate as is referred to in section 82D(2) (b} (n) of

_ the said Order in Council the disqualifications of being
an elector at an election of Members of Parliament or
of being elected as a Member of Parhiament ?
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(b) Where the report made by an Election Judge finds that the
corrupt practice of making a false statement of fact under
section 58(1) (d) of the Ceyton (Pariiamentary Elections)
Order in Council 1946 had been committed by a person-
acting as agent and with the knowledge and consent of a
candidate at such election is such candidate subject to
the disqualification contained in Article 89(e) (iii) of the
Constitution? °

{c) Do the words '. . . . a report made by a Judge fifding him.
guilty of any corrupt practice . . . ." in Article 89(e) (iii) of
the Constitution — apply only to such a person who is set

sout 1n such report as having been proved himself to have
been guilty {as provided in section 82(b) of the said Order
in Council) of the corrupt practice of making such false
statement of fact?

OR

Apply also to the candidate (though not set out in such
_report as having been proved himself to have committed

such corrupt practice) whose agent i1s set out in such

report as having committed such practice with such
- candidate’s knowledge and consent?”

A brief statement of the sequence of events given ir
chronological order would expiain how the writ application came
to be filed. The seat for the Mulkirigala Electoral District was
originally held by one Frangiscu, a member of the UN.P. He
resigned his seat in March 1383. Upon his resignation, and no
nomination being made by the Secretary of the party to fill the
vacancy, a by-election was held in terms of the provisions of the
Fifth Amendment to the Constitution. At this by-election the Tst
respondent was declared elected to the seat. |

« But an election patition (No. 8 of 1983) was filed against the
1st respondent to have the election set aside on the ground that
a corrupt practice of making a false statement about the
character and conduct of the opposing candidate had been
committed by, the agent of the 1st respondent or by a person



sc Rajapakse y Kulsratne and others {Wanasundera. J ) 405

—

with the knowledge and consent of the 1st respandent. At the
conclusion of the election petition. the Election Judge held that
the charge was established. On appeal by the 1st respondent the
Supreme Court confirmed the determination of the Election
Judge and dismissed the appeal. This necessitated a fresh
by-election. _

The Election Judge had. in terms of section 82 of the Ceylon
(Parhamentary E?ectlons) Order in Councii {Cap. 381), made a
report B the above corrupt practice, which upon being
transmitted to His Excellency the President was published in
Gazette No. 330/8 of 1st January 1985 as required by the
provisions of section 82D (2) of the said Order in Councib

The requirement for such application and the effect of the
publicat:off are provided in section 82D. The relevant provisions
are as follows;— ; .

“82D (2) (a) The Governor-General shall, upon recerpt of
the report of the Election Judge or of the Supreme Court
transmitted to him under section 82C. cause a copy cf the
report to be published in the Gazette.

. (b)}i) Where the report referred to in paragraph (a} 1s to
the effect that a corrupt or illegal practice has been
committed by any person, that person shall be subject to
the same incapacities as i1f at the date of the said report he
had been convicted of that practice.

o

(i) Where the report referrqq to in paragraph (a) is to the
effect that such corrupt or illegal practice was committed
with the knowledge and consent of a person who was a
candidate at an election or by his agent, that person shall be
subject to the same incapacitres.

(3) It shall be the duty of every registering officer
forthwith to peruse every such report which is published in,*
the Gazette as provided in subsection (2), and forthwith to
delete from the register of etectors assigned to him the
name of every person appearing from the report to be
incapable of voting at an election.”
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His Excellency the President therefore ordered the holding of
an election in this electoral district. On 10th January 1985 the
Returning Officer called for nominations of candidates for
election. On or about 25th January 1985 the Returning Officer
acting in terms of the provisions of subsection 3 of section 83D
deleted the name of the 1st respondent from the register and
informed the 1st respondent of such action. On the 28th January
1985 the 1st respondent wrote to the Returning Officer
requesting that his name be restored to the registergiOn 30th
January 1986 the 1st respondent filed the application for a writ
of Certiorari and Mandamus. No. CA 112/85, challenging the -
deletiop of his name. On the 30th January the Court of Appeal
granted the 1st respondent an order staying the nominations and
notices were simultaneously issued on the Commissioner of
Elections and the Returning Officer. In February 1985 abjections
were filed by the respondents and on 28th March 1985 the
Court of Appeal made the Constitutional Reference No. 1/8b,
because it appeared that the main 1ssue in the case involved an
interpretation of the Constitution.

The Supreme Court in S.C. Reference No. 1/85 held—

(a) that the issue of the 1st respondent’s qualification or
disqualification from being an elector or from being
elected as a Member of Parliament has to be determined
solely by reference to Articles 89 and 91 of the present
Constitution, and

L ]

{b) that the report by ¢an Election Judge that the 1st
respondent’s agent Basil Rajapakse had committed the
corrupt practice with the knowledge and consent of the
1st respondent did not bring the 1st respondent within
the ambit of the disqualifying provisions contained in
Article 89 (e) (in), since that provision covers only the
case of a person who is found guilty of himself having
committed a corrupt practice.

The Election Judge upheld the preliminary objection taken by
Mr. Chok_sy for the 1st respondent that the 1st respondents
constitutional gualification had already been determined by the
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above ruling,” Wthh it sand was coneluswe and proceeded to .
apply it In consequence the election petition was. dismissed with -
costs

The present proceedings’ constifute -an ‘appeal from: that
decision and this full bench has been constituted to consider
whether it could review the Iegal questions that have been eartier
decided by this eourt. By our interitn order we decided that it is
open taghis-bench to review an earlier determination made- by a
‘bench of this court which is nimerically less than the present
‘bench.

M Senanayake carivassed the determination in Réference
-No.-1/85 on two grounds. First. he submitted that the wording
, of the dlsquahftcatlon contamed in Article 89 (e) {iii). of the
present Constitution {which is identical with. Article. 68 (d) (iii)
‘of the 1972 Constitution) i is adeguate to cover, the case of the
1st respondent and it neither mdlcates any- vanatuon from the
Iaw that .existed .previously-. nor is  there.. ‘evidence of the
mtentlon of the Constituent, assembhes or the- Parliament to
*depart from theprevious law. Infact there-is: every: mdncatnon
.that both Parliament; the Government and the legal authormes
had understood that provuslon in-that wav [

- ‘e M4 . ‘ 1Y

Secondly Mr Senanayake submltted that thus bemg «an
_election .of a member “t0 the first Parliament,” the issue is
governed. by. the. provisions ofsArticle 161 -of the.-present
‘Constitution .read with. the Fifth Amendment, more" particularly
the- proviso to-Article.161 (d) {iit). In terms of these.provisions
the . matter is governed by the- ‘provisions - of. the .Ceylon
‘(Parliamentary Flections) Order:in Council. it was his contention
that, having regard to the provisions of sections 82D (2) {b){i) and
(i}, section’ 82D (3), and section 31 (1) {e) of the Ceylon
-{Parliamentary’ Elections) Order in ‘Council which have. to- be
-given effect to.in this-case; Article 89 of the :Constitution caff
. have no.applicability. Hence the1st réspondent’s disqualification
“must be determined in térms of the above-provisions of:the
Elections Order in'Council alone and according to which the 1st
* fespondent is. disqualified.
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" Mr. Choksy on the other hand submltted that the Ianguage of
Article 68 (d) (iii) of the: 1972 Conistitution (which is followed in
Article 89 (e) (iii) of the 1978 Constitution) shows a, marked
difference from the languagé in section 82D (2) (b) of the
Ceylon (Parliamentary Elections) Order in Council. While
conceding that under the old law a candidate whose: agent ‘or
supporter had committed a corrupt practice with the candidate’s
- knowledge and .consent would involve the carglidate himself in
liahility. and with .a dlsqualmcatlon Mr..Choksy submitted ‘that
after 1972 the law for good reason had done away *With-this
vicarious liability. It had now chosen that.the candidate should .
npot be visited with such a dnsqualsfncatnon but that the
.dlsquahflcatlon should be confined only to thé actual offender

Mr. Choksy submitted that- ‘the law contemplated thrée
categories of violators of the law. First. the case of a_person
{candidate or any other ‘person) who himself commits a corrupt
practice.. Second, the case of an agent of the candidate who
commits a corfupt practlce Third, the position of the: candidate
where the corrupt practice is committed with the: knowledge and
consent of the candidate. Mr.. Choksy stated that section 82 (b) -
of the (Parltamentary Elections) Order in Council uses the word

- "guilty”, whereas section 82 (a) and section 82D do not-use this
"word. The use of the word “guilty” .in Article 68 (d) (iii) of the
1972 Constitution*{which is the equivalent of Article 89 (e).(iii) of
the 1978 Constitution) is referable.to the provisions of section
‘82 (b) which contemplates dnly: the first' category .above.
-Accordlngly itis only the person who is actually found guiity and
‘so stated in the report to be, guilty.who will be subject.to the
disqualification. Drawing an analogy with other branches of the
law, he stated that the principle of vicarious: Inabuhty cannot and
‘should not - apply in a ¢ase such as thns which is of a penal
nature a - e : .
' ‘ \ A . ! .I - . N ' R . ! . ..
Elaborating dn this. Mr. Choksy' submitted . further . that the'
Vord “guilty” must be given. its clear-and. intended meaning.
“since it has been used with reference tothe report of the Election
Judge under .the (Parliamentary Electnons) Order in. Council -
which pravides far that report. namely to section 82 alone and
.not to any other section which may define the consequences of
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such offence. Article 89 (e} {iii} requires reference only to the

reportefor the purpose of determining whether a person .is-
subject to the disqualification in that Article. The applicability of
Article 89 (e}(iii) does not depend on any other facts or any other

legislative provisions. Therefore, a reference to the provisions ‘of
'section 82D (2) is not permissible to determine whether or not a-
person is disqualified. Section ‘82 (b). expressly requires an.
- Election Judge, ywhen he has found a person guulty of a corrupt

" practice to set out such fmdung Such a statement is conclusive

for the SWrpose of. applymg Artucle 89 (e) (iii).

Mr Choksy also rehed on certain rules of mterpretahon in:
favlour of his contention. He cited’ Benion on Statutory
- Interpretation for the proposition that @ court should. strive to
‘avoid adopting & construction, which penalises.a person where
“the legislator's intentions to do so is doubtful or penalises him in
a way which was not made clear. For this purpose he said that a

law that inflicts hardshlp or depnvatlon of any kind is in essence
penat and more specmcally that a strict construction should be
given to an eénactment curtailing voting rights and the franchise:

i am afraid I'am unable to agree with the submissions made by -
Mr. Choksy which to my mind dppear to be based on.distinctions
that are unwarranted-and unsupported on a true readmg of the
relevant legal provisions. - Although "the original- provision
contained-in section 13(3) (h)-of the Ceylon {Constitution) Order
in- Council. 1946 {Cap.- 379} is worded differently. from the
subsequent provision, | can see no difference in them in-
substance. What appears in section 13(3) {h) is a.compendious -
provision providing. for the d:squaﬁmcatuon of being a.voter or a
.member ,of Parliament in consequence of ‘the. Election Judge’s

“report. This is achieved in the 1972 -Constitution by a-drafting
device that invélves sections 66, 67,. 68, 69 and 70. In fact it
‘would be_observed that .section 68 which is .relevant for our
purpose deals only .with the quallfucatlon of an elector. The
disqualification relating to a-member is: contained: in section. 7
All these provisions have to be read as.a composite-whoie since
they determine the qualification and disqualification of being an
elector or .a member- of the National :State Assembly. Section 68
(d) {iii) makes the report of the Election: Judge. operative as ‘3.
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- disqualification. both in the case of an -elector and also for
_.membership. in the National -State:. Assembly. The different -
arrangement of the sections necessrtated the variation in the
drafting. but this vanatron does not constrtute a-departure from
the earhtar Iegal posrtlon B R L

Next. when we -examine the provrsrons of sectlon 82 of the
(Parlramentarv Elections) Order in ‘Council; we fmd ihat in‘the
“analysis he made,"Mr. Choksy has chosen to rgnore thg,effect of
paragraph {a) and sought to hlghlrght the provisions of
paragraph (b) as i¥it were an independent provrsaon capable of
standing by itself. This is clearly erroneous: The prirary provision
IS paragraph {a) and itis wholly drrected to an inquiry and finding
‘the culpab‘hty of. the candidate himself durectly or through hls
. agent or through someone else wrth hrs knowledge and consent. .
-Where the answer is.in the affrrmatlve aII the necessary
- ;information has-to be furnrshed and this is provided for in -
paragraph (b). Paragraph (b} Jis. clearly.’ consequential . to
paragraph (a). In the nature of things it'is not possible .for the
candidate’s name- to. appear..in paragraph (b},as an ‘actual
.offender when we:are dealing with the case-of a corrupt practice
being done by someone eise and not.by the candidate himself.
The candidate is involved because he has had.knowledge or had
.given his consent. What Mr..Choksy has sought to dois to'place
this section’as it were upside down and construe it startmg from
'thebottom'--' . o . :

. . .
- N re .'\ - ..:;-. o, SRR

“Mr; Choksy s'other submrssro’n that this is 'a case-of wcarlous
habrhty i$ not ;ustmed by the language of the enactmént or by the
‘general principles of vicaridus liability.” A candidate who is made -

liable for- an act, done wrth ‘the. knowledge’ and consent-of the | .

‘candldate could in certain Gircumstances be inthe position of-an
dcces3ory to the act and even a principal in the first or second
xlegree if we were to 'use the parlance in criminal taw. For he,can
be an instigator or-an‘abettor. This is a far cry from the examples.
given'by Mr..Choksy-of cases of civil liability whete a master -is
made liable for the dehct of.a servant for acts committed i the
course of employment. -
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Again. | think, Mr. Senanayake dealt effectively with Mr.
Chaok argument based-on principles of interpretation which
was termed “the principle against doubtful penallsatson" I agree
with Mr.” Senanayakeé that .these provisions are intended in
essence to define the qualifications and disqualifications for
vqnng and for being a member of the legislature and also-to
ensure the purity.of electaons and the electoral process. Where: a
corrupt or |llegaLpractace is committed with'the knowledge and
~ consent of the'-candidate — and as |- have said earlier, the
candida® can be an abettor or instigator — the-old law very
wisely regarded.the candidate himself as being tainted and was
. made to suffer the same consequences and disqualification: as
the-person who had actually -committed; the act- This is -in
" consonance with the ordinary principles of criminal -liability
where-an abettor is made liable for the same punishment as the
principal in the first degree. 1.can see no good reason why this
 should - be otherwise. "« Mr.- Senanayake stated somewhat
picturesquely that' it is absolutely necessary that such.a-person
infected with the virtues of corruption should be guarantined and -
kept out”of the electoral scens if -we are-concerned with
. maintaining the ‘'purity. of the electoral process. Far from
“acéeding to Mr. Choksy’s submission on what he thought was
the proper rule ‘of interpretation, | should think that on this .
background there should have been a clear intention on the part
of the draftsman expressed in unambiguous language indicating
a change in' the law if such an important and Significant
departure had been intended by the {aw. In this regard we had
" only some speculative submissiong made by Mr. Choksy which
are highly questionable and. not sugported by an‘iota’of matenal

_ Mr Choksy also 5uggested that the vanatuon he' attnbuted to

theé provisions after 1972 mayshave been due to our draftsman
being influenced by the’ correspondmg provisions on the Indian
law. He referred us to the Indian Representation of the Peoples
Act 1.951. The indian provisions are differently worded fromi-our
. law:. and from the excerpts submitted to us:it is difficult to say”
what is the precise legal position under: that law. However, even
. assuming that the Indian law is different and that it draws a
'dzstmcnon for the purpose of dlsqualmcatlon between the person
who actually committed the corrupt practice arlg the candidaté



a2 Srilmkalev;ﬁeponr 11984 2.5 R

@
with whose knowledge and consent it was done. | do not thnnk
that the Indian law coiuld have influenced our draftsman al@hat-tt
.could in any event provide a model for us. While the Indian law
may be adequate for India, | find that the Indian law does not
-provide as a matter of course for the dlsquahﬁcatuon of even the
Jperson who actually commits the corrupt practice, but leaves it
to the discretion of the President whether.or not to disqualify him
and for what period-section BA. This has never.been our law or
been at any time in the contemplation of our Qraftsman and is
“wholly unacceptable to our concept of elections. -
Mr Choksy also referred to the correspondmg provisions in
the U.K. namely. the Representations of Peoples-Act 1983. In
this connection | may first mention that in the -U.K. Ieguslatlon
unlike the Indian law. both the actual person who commits the
corrupt or illegal,practice and the candidate, if it is done with his,
knowledge and consent, -are both dasquahfued from voting or
_being elected.and. this has been done in the clearest terms. This
admittedly .has been our own position until 1972.. Mr. Choksy -
sought to contrast the explicitness of the U. K. leguslatuon with our
post 1972 . provisions.” Undoubtedly different techniques of
drafting have been adopted in the two cases. but1 think that the
identical” result is achieved in .both cases. In the UK. the
Ianguage used is as follows — '

-1 58 (2) (a) iitis reported thata corrupt.practice other
than treating or .undue influence was committed- with the
knowledge and consent of a candidate. he shall be treated
as havmg been reporte pereonally guilty of that corrupt
practuce = . . -

The techmque of our draftsman is dlfferent Under our Iaw‘
when-a person is convicted by-a criminal- court of a corrupt
practice he is declared to be disqualified from being a voter or
member of Parliament — vide section 58B (3). Then section 82D -
*2) (b} {i) states that where there is no conviction by a ‘criminal _
court but an Election Judge i in"his. report makes a finding of the
commission of a corrupt practice by any person, “that person
shall be subject-to the same incapacities as if at the date of the
said report he had been convicted of that practice.”
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Here ye find a second category of persons not formally found
guilty® a criminal court equated to the first category. Next we
have a thurd category Section 82D (2) (b) (i) states :

'Where the report referred to in- paragraph (a) is to the
effect that such corrupt or |Ilegal practice was committed.
with the knowledge and consent of a person who was a
candidate at an election or by his agent, that person shall be

.. subject to the same incapacities as-aforesaid:”

*

’

Here it would be observed ‘that the drafting technique is to

_equate the third category to the second category and the second
category to the first category and bring about an equajsing of
the three unequal categories so as to visit all three with the same
consequences and disability. While the U.K. drafting may be
more explicit. it is-less elegant than ours and as | said earlier,

_those examples reveal different techmques of the draftsman skills
in seeklng to achieve the same ob;ect

. Incrdentally Mr. AZ|z Deputy Solicitor-General, who appeared
before this court in the Reference contended. strongly for the:
view that our law is identical with’ the U.K. law.. but we saw the
_Add!. Solicitor-General now appearing before us, for reasons
which we cannot fathom, seeking to put forward a diametrically
opposite view and disowning the earlier submissions. In this’
connection Mr. Senanayaka rightly drew our attention to the
provisions of section 107 of Parliamentary Elections Act, No. 1.of-
1981, wheré the identical phguage used in Ceylon
{Constitution) Order in Council is used. If there ‘had been a
variation of the position after" 197, such a provision could not
have been constitutionally .enacted in the manner it was done
-and it may be noted that Act No. 1 of 1981 had had the sanction
of both Parliament and the. law officers of the Government. An
indication such as this gives the clearest proof that the law had -
remained unchanged and supports the reasonmg set out in this
1udgment ' . .

~

Accordmgly {.am of the viewthat even assuming that the
matter is governed by the provisions of-the 1972 or 1978
Constitution, the " relevant . provisions ‘n'.disqualify the “1st
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’ respondent from being elther an elector or memb f the
Legislature, [ arh dlso of the view that the view expresse this
.matter.in Refererice No. 1 /85 cannot be sustained and it is our
decision in this case that that should govern the Election-Judge. -
In view of this ruling the appeal must succeed and it s
unnecessary 1o consuder the -aiternative ground argued by Mr
Senanayake.

.

: App_ea/ disr_nissed



