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Rent Act No. 7 o j  1972 - S .3 6  - C onsent Decree - D efendant entitled  to 
remain in occupation until his d ea th  - D eath o f  D efendant - Application to 
substitu te - Application under S .3 6  R ent Act, S .398  - Civil Procedure Code 
- Common Law  - contract fa lling  outside R ent Act - Continuation o f  action  
after the alteration o f  a  parties' sta tus.

Plaintiff-Petitioner in stitu ted  action  seeking a  declaration  of title and  
ejectm ent. Settlem ent of co nsen t w as reached. D efendant en titled  to 
rem ain in occupation  un til h is d ea th , an d  after h is death , h is he irs to 
have no right to occupy the said  p rem ises or claim  any  relief u n d e r S.36.

The D efendant died an d  the  P laintiff sough t to su b s titu te  the  p resen t 
Petitioner for the  purpose  of executing  the decree. This w as allowed by 
the D istrict Court.

In Revision, it w as contended th a t  the R espondent is no t entitled  to 
succeed a s  the term s of se ttlem en t did no t provide for ejectm ent of the 
Petitioner after the  d eath  of the  deceased  D efendant; and  the landlord  
and  the  ten an t can n o t take aw ay the righ ts given to the surviving spouse  
u n d er S.36.

Held :

(i) W hen the  parties reached  a  se ttlem en t and  co nsen t decree entered , 
the deceased D efendant in effect su rren d ered  h is tenancy  and  thereafter 
a  new con trac t of tenancy  for a  fixed term  w as created  betw een the 
parties.

(ii) There w as th u s  the em ergence of a  co n trac tua l tenancy  w hich w as 
determ ined w ith the  d eath  of the D efendant.

(iii) The said  tenancy  w as a  com m on law con trac t w hich fell ou tside the 
Rent Act. Hence, the Petitioner is no t entitled  to come u n d e r S .36 and  
claim  tenancy  as provided by S.36.
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(iv) S .36 h as  application only w here a  ten an t dies before action is 
in stitu ted  against him  and not after. W hen the ten an t dies after action 
is in stitu ted  the problem  th a t arises is not a  question of substantive law 
b u t one of procedure and  for a solution one h as  to have recourse to 
Cap. 25. Civil Procedure Code for the continuation  of a parties sta tu s.

(v) It is red u n d an t to incorporate in the decree th a t Writ of execu lion will 
lie upon the death  of the deceased as it is a consequential step the 
Petitioner m u st take.

APPLICATION in Revision from an order of the District Court of 
Colombo.
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S ep tem b er 14, 2000.
JAYASINGHE, J .

T he P la in tiff-P e titio n e r-R esp o n d e n t in s ti tu te d  ac tio n  
a g a in s t P.L.C. Ja y a w a rd e n a  th e  deceased  D efendan t for -

a . a  d ec la ra tio n  of title  to th e  u p s ta ir  p rem ises bea rin g  
a s se s s m e n t No. 5 9 4 -1 /1 , N aw ala Road, Rjagiriya.

b. e jec tm en t of th e  d eceased  D efendan t therefrom .

T he tria l com m enced  on  03. 08. 1990 a n d  on  06. 05. 1992 
th e  P lain tiff a n d  th e  deceased  D efen d an t reach ed  a  se ttlem en t 
of c o n se n t a n d  decree e n te red  accordingly .

A ccording to  th e  se ttle m en t rea c h e d  -

a. th e  D efen d an t w as en titled  to  rem a in  in  o ccupation  of the  
p rem ise s  in  d isp u te  u n til h is  d ea th .
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b. th a t  u p o n  th e  d e a th  o f th e  D efen d an t th e  h e irs  of th e  
D efendan t sh a ll have  no  rig h t to  o ccupy  th e  sa id  p rem ise s  
an d  th a t  th e  P la in tiff is  e n titled  to  p o sse ss io n  thereof.

c. th a t  th e  D efen d an t ag rees  to  c o n tin u e  to  d e p o s it a  s u m  of 
Rs. 1 7 7 /-  p re se n tly  m ad e  in  th e  U rb a n  C ouncil of Kotte.

d. th a t  th e  P la in tiff sh a ll  b e  e n titled  to  w ith d raw  th e  sa id  
m onies so  d ep o sited  a t  th e  K otte U rb a n  C ouncil u p o n  th e  
P lain tiff e s ta b lish in g  o w n ersh ip  to  th e  sa id  p rem ises .

e. th a t  th e  h e irs  o f th e  D efen d an t sh a ll n o t b e  e n titled  to 
claim  a n y  r ig h ts  u n d e r  S ec tio n  3 6  o f th e  R en t Act.

P arties  th e re a f te r  s igned  th e  reco rd  a n d  d ecree  en te red .

P arties  w ere re p re se n te d  by  C ounsel.

The D efen d an t d ied  o n  21. 02. 1997 a n d  th e  P lain tiff 
thereafter filed ap p lic a tio n  “X~5” to  s u b s ti tu te  th e  p re se n t 
P e titioner for th e  p u rp o s e  o f e x e c u tio n  th e  d e c re e  a n d  
thereafter th e  P la in tiff filed am e n d e d  p e titio n  “X -10”.

The p re se n t P e titio n er filed ob jec tio n s  “X - l l ” p lead ing  
am ong o th e r  th ings:

a. th a t  a  d ecree  c ap ab le  of b e ing  ex ecu ted  h a s  n o t b een  
en tered .

b. th a t  th e  tria l is still p end ing .

c. th a t  u n d e r  th e  sa id  se ttle m en t, w rit o f p o ssess io n  c a n n o t 
be is s u e d  o r  e x e c u te d  e ith e r  a g a in s t  th e  d e c ea se d  
D efendan t o r th e  P etitioner.

d. th a t  th e  d eceased  D efen d an t w as  a te n a n t  of th e  sa id  
p rem ises  u p  to  th e  tim e of h is  d e a th  a n d  th a t  th e  P etitioner 
h a s  su cceed ed  to  th e  te n a n c y  u n d e r  S ec tion  36  of th e  R ent 
Act No. 07  of 1972 a n d  p rayed  th a t  sh e  be s u b s ti tu te d  
u n d e r  S ec tio n  3 9 8  of th e  Civil P ro ced u re  Code.
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T he lea rn ed  D istric t J u d g e  m ade  o rder on  21. 11. 1997 
allow ing su b s ti tu tio n  of th e  p re se n t Petitioner a s  D efendan t 
1A “X -13”. T h erea fte r th e  P lain tiff m ade  a n  app lica tion  to 
execu te  th e  decree.

Being aggrieved by  th e  sa id  o rd er “X -13” th e  p resen t 
P e titioner m oved in  revision.

Mr. P rem ad asa , P re s id e n t’s C ounsel su b m itte d  th a t  the  
P la in tiff-P etitioner-R esponden t is n o t en titled  to succeed  a s  
th e  te rm s  of se ttle m en t “X -4” did n o t provide for e jec tm en t of 
th e  P etitioner a fte r th e  d e a th  of th e  deceased  D efendan t. He 
relied  on  A bdul R aham an u. Marimuttu111 w here  G ra tiaen , J .  
h e ld  th a t:  “w here  a  land lo rd  s u e s  h is  te n a n t for e jec tm en t and  
a  c o n sen t decree  is e n te red  by  w h ich  in te r  alia  th e  D efendan t 
is p e rm itted  to rem a in  a s  a  te n a n t  for a  fu rth e r  s ta te d  period, 
w rit of e jec tm en t c a n n o t be  is su e d  in  th e  sam e ac tio n  a t the  
e n d  of th e  s ta te d  period  u n le s s  th e  c o n sen t decree  h a s  
exp ressly  provided th a t  w rit of e jec tm en t ca n  issu e  a s  a  m a tte r  
of co u rse  a fte r  th e  expiry  of s u c h  period .”

He su b m itte d  th a t  a  decree  capab le  of be ing  execu ted  h a s  
n o t b een  e n te red  a n d  h e n ce  th e  tria l is still pend ing .

Mr. P re m a d a sa  a lso  su b m itte d  th a t  th e  D efendan t w as the  
te n a n t  of th e  sa id  p rem ises  u p  to  th e  tim e of h is  d e a th  and  
therefo re  th e  P etitioner a s  th e  surv iv ing  sp o u se  is  en titled  to  
th e  b enefit u n d e r  S ec tion  36. He w en t on  to  su b m it th a t  
th e  lan d lo rd  a n d  th e  te n a n t  c a n n o t in  law  a n d  h a s  no  righ t to 
ta k e  aw ay th e  r ig h ts  given to  th e  surv iv ing  sp o u se  u n d e r  
S ection  36.

Mr. Ik ram  M oham ed, P re s id e n t’s  c o u n se l su b m itte d  
th a t  u p o n  th e  d e a th  of th e  D efendan t th e  P lain tiff m ade  a n  
ap p lica tio n  u n d e r  S ec tion  341 of th e  Civil P rocedu re  Code 
seek in g  th e  a p p o in tm e n t of a  legal rep re sen ta tiv e  to  execu te  
th e  d ecree  th a t  w as  e n te re d  on  06. 05. 1992.
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In  Thiyagarqjah u. Perera121 Soza, J .  observed  th a t;

At th e  o u tse t it is  w ell to  rem em b er, th a t  in  ex ecu tio n  
p roceed ings s ta tu to ry  p ro c e d u re s  a re  so  d esigned  a s  to  a s s is t  
the  ju d g m e n t c red ito r to  recover th e  f ru its  of h is  ju d g m e n t a n d  
n o t to  afford facilities to  th e  ju d g m e n t d e b to r  to de fea t o r  de lay  
the  execu tion  of th e  decree  of C o u rt.”

“A com parative  e x a m in a tio n  o f th e  p rov isions o f o u r  Civil 
P rocedure  Code o n  th e  q u e s tio n  of d e c re e s  c a n  leave n o  d o u b t 
th a t  p rov ision  in  sec tion  341  to  m ak e  th e  legal re p re se n ta tiv e s  
a  p a rty  re sp o n d e n t is th e re  to  e n s u re  th a t  h e  receives n o tice  of 
th e  ap p lica tio n  for execu tion . It sh o u ld  be  e m p h asized  th a t  
th e  no tice  u n d e r  th is  sec tio n  sh o u ld  call u p o n  th e  legal 
rep resen ta tiv e  to  show  c a u se  w hy  th e  d ec ree  sh o u ld  n o t be  
execu ted  a g a in s t h im  . . . T he  no tice  sh o u ld  show  c a u se  
ag a in s t the  ap p lica tio n  for ex e cu tio n  a n d  n o t to th e  ap p lic a tio n  
for su b s titu tio n . In  show ing  c a u se  a g a in s t  th e  a p p lica tio n  
for execu tion  one of th e  d e fen ces  o p en  to  th e  p a rty  no ticed  
could  be  th a t  he  h a s  b e e n  w rongly  s u b s ti tu te d  a s  legal 
rep resen ta tiv e . ”

He su b m itte d  th a t  th e  s u b s ti tu t io n  effected u n d e r  S ec tio n  
341 is a n  ap p lica tio n  m ad e  e x -p a rte  a n d  once  s u b s ti tu t io n  
is done no tice  sh o u ld  be  is s u e d  o n  th e  s u b s ti tu te d  legal 
rep re sen ta tiv e  to show  c a u se  w hy  w rit sh o u ld  n o t be  execu ted .

Mr. M oham ed, P.C . su b m itte d  th a t  S ec tio n  3 6  ap p lies  
w here  a  p e rso n  d ies  a s  a  t e n a n t  of th e  p rem ises . It h a s  no 
ap p lica tio n  w here  th e  te n a n c y  h a s  ce ase d  a t  th e  tim e of d e a th . 
Mr. M oham ed a rg u e d  th a t  th e  s u b m iss io n  o f Mr. P re m a d a sa  
th a t  th e  P e titio n er b e ing  th e  w idow  is e n titled  to  su c ce e d  to  th e  
ten an cy  u n d e r  S ection  3 6  is  e rro n e o u s  in  th a t  th e  D e fe n d an ts  
ten a n c y  r ig h ts  te rm in a te d  w ith  th e  c o n se n t d ecree  be ing  
e n te red  a s  fa r  b a c k  a s  1992 a n d  h e n c e  th e  su rv iv ing  sp o u se  
cou ld  n o t avail h e rse lf  of th e  b en e fit u n d e r  S ec tion  36 . He relied 
on  L.D. Francis v. J.W. S irisena131 w h e re  W im ala ra tn e , J .  held  
th a t;  S ec tion  3 6  o f th e  R en t Act h a s  n o  ap p lic a tio n  w here  th e  
te n a n t d ies  a fte r  a n  ac tio n  h a s  b e e n  in s ti tu te d . He s ta te d  th a t
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“it seem s to  m e therefore  th a t  Section  36  of the  R ent Act h as  
ap p lica tio n  only w here  a  te n a n t, be  he  a  co n tra c tu a l te n a n t or 
a  s ta tu to ry  te n a n t d ies before ac tio n  is in s titu ted  ag a in s t him  
a n d  n o t after. W here th e  te n a n t  d ies afte r the  action  is 
in s titu te d  a g a in s t h im , th e  p rob lem  th a t  a rises  is n o t a 
q u e s tio n  o f su b s ta n tiv e  law b u t  one of p rocedure  a s  to who if 
an y  ta k e s  h is  p lace for th e  p u rp o se  of the  con tinu ity  of the  
ac tio n  a lready  in s titu te d  an d  for a  so lu tion  one h a s  to have 
reco u rse  to  C h a p te r  25 of th e  Civil P rocedure Code for the  
c o n tin u a tio n  of ac tio n  a fte r th e  a lte ra tio n  of a  p a rties  s ta tu s .

In  H en sm en  u. S teph en 141. T he  lan d lo rd  le t c e rta in  
re s id en tia l p rem ises  to  w hich  the  R ent R estric tion  Act applied 
on  a  m o n th ly  ten a n c y  to one  S tep h en . S he  filed action  ag a in st 
h im  for e jec tm en t on  08. 08. 1951 hav ing  previously  given due 
no tice  te rm in a tin g  th e  c o n tra c tu a l tenancy . The landlord  
c la im ed  th a t  th e  te n a n t  S tep h en  w as n o t en titled  to s ta tu to ry  
p ro tec tio n  from  e jec tm en t b e c au se  in te r  alia  the  p rem ises were 
rea so n ab ly  req u ired  a s  a  res idence  for h e rse lf a n d  her family. 
S te p h e n  d ied  p en d in g  th e  ac tio n  for e jec tm en t b u t  h is widow 
p u rp o rte d  to  serve notice on  th e  land lo rd  th a t  she  proposed  as 
a  su rv iv ing  sp o u se  of th e  d eceased  te n a n t to con tinue  in 
o cc u p a tio n  of th e  p rem ises  a s  te n a n t. The C om m issioner of 
R eq u es ts  held  th a t  th e  wife w as en titled  to avail herse lf of the  
p rov isions of S ection  18 of th e  R ent R estric tion  Act w hich 
provided  for th e  c o n tin u a n c e  of th e  ten an cy  on  th e  d e a th  of the  
te n a n t. It w as  th e  c o n ten tio n  of th e  land lo rd  th a t  S tep h en  had  
ceased  to  be a  te n a n t  long before h is  w idow p u rp o rted  to invoke 
Section  18. G ra tiaen . J .  took  th e  view th a t  Section  18 of the  
R ent R estric tio n  Act h a d  no  ap p lica tio n  w here th e  original 
c o n tra c tu a l  ten a n c y  h a s  b e e n  d e te rm in ed  accord ing  to the  
com m on law  an d  all th a t  th e  form er te n a n t  th e rea fte r  enjoyed 
w as a  s ta tu to ry  p ro tec tion  w hich  w as personal to him . G ratiaen , 
J .  ex p ressed  th e  view th a t  S ection  18 only p e rm its  th e  widow 
or a  re la tio n  of a  deceased  te n a n t  to c la im  a  fresh  ten an cy  if the  
la tte r  w as  a  te n a n t  in  th e  s tr ic t se n se  of th e  term . T h a t is if 
th e re  w as  still su b s is tin g  a t  th e  tim e of th e  d e a th  a co n tra c tu a l 
te n a n c y  b e tw een  th e  lan d lo rd  a n d  h im self. H ow ever in
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Karunaratne v. F em a n d d 51 S irim an n e , J .  s ta te d  th a t  it  is fairly 
obvious th a t  th e  leg is la tu re  in te n d e d  to  ex ten d  th e  sam e  
pro tection  w h ich  th e  te n a n t  enjoyed to  h is  widow, c h ild ren  o r 
d e p e n d an ts  . . .  to  give th e  w ord  te n a n t  a  re s tr ic te d  m ean in g  
of c o n tra c tu a l te n a n t  w ou ld  d e fea t th e  ve iy  p u rp o se , of the  
legislation. It w ould  expose  th e  d eceased  te n a n ts  fam ily to  th e  
very d an g e r w h ich  th a t  sec tio n  w as  in te n d e d  to  avert, for 
a  land lord  by  re so rtin g  to  th e  sim ple  device of se n d in g  a  
ten a n t a  no tice  to  q u it  cou ld , by  h is  u n ila te ra l a c t  b r in g  th e  
opera tion  of S ec tio n  18 to  a  s ta n d s till. T h is  conflict be tw een  
the  dec isions in  H ensm en v. Steuen(Supra) a n d  K arunaratne  
v. Fem ando(Supra) w a s  finally  resolved by S ec tio n  3 6  of 
the  R ent Act of 1972.

It is to  be  n o ted  th a t  in  H ensm en v. Stephen(Supra) th e  
landlord  h a s  in s ti tu te d  a c tio n  a g a in s t th e  te n a n t  for e jec tm en t 
an d  the  m a tte r  w as  p e n d in g  before C o u rt a n d  in  K arunaratne  
v. Fem ando(Supra) th e  te n a n t  h a s  d ied  a fte r  q u it no tice  w as 
served on  h im . B oth  G ra tiean . J .  a n d  S irim an n e , J .  s o u g h t to 
in te rp re t th e  ap p lic a tio n  of S ection  18 of th e  R en t R estric tion  
Act acco rd ing  to  th e ir  respec tive  th in k in g  b u t  in  b o th  c a se s  the  
deceased  te n a n t  re m a in e d  a  te n a n t  “in  th e  s tr ic t  se n se  of 
the  te rm ”. How ever in  th e  p re se n t c a se  th e  te n a n c y  h a s  been  
de te rm ined  a n d  c o n s e n t d ecree  en te red . Mr. P re m a d a sa  
a rgued  th a t  th e  lan d lo rd  a n d  th e  te n a n t  c a n n o t in  law  an d  
have no rig h t to  ta k e  aw ay  th e  r ig h ts  given to  th e  surv iv ing  
spouse. T here  is  no  q u a rre l on  th a t . B u t th e re  w a s  no 
“surviving s p o u se ” w h e n  th e  c o n se n t decree  w as  en te red . 
S uppose  th e  se ttle m e n t w as for th e  te n a n t  to  leave th e  
p rem ises a t  th e  e n d  of two y e a rs  a n d  th e  te n a n t  d ied  before the  
expiry of th a t  two y e a r  period  cou ld  th e  su rv iv ing  wife c laim  to 
succeed  to th e  te n a n c y  u n d e r  Section  36?  I th in k  no t. H ere the  
deceased  D e fen d an t s u rre n d e re d  th e  ten a n c y  w h ich  h e  could  
rightfully  do. S itu a tio n  m ay  have b een  d ifferen t if th e  p re se n t 
Petitioner s o u g h t s u b s ti tu t io n  u n d e r  S ection  3 9 8  alleging 
fraud  o r co llu sio n  b e tw een  th e  lan d lo rd  a n d  th e  d eceased  
D efendan t. T here  w a s  no  s u c h  allegation . O n th e  c o n tra ry  sh e  
so u g h t to  c la im  th e  b en efit u n d e r  S ec tion  36  on  th e  b a s is  of a  
surviving sp o u se .
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W hen th e  p a rtie s  reach ed  a  se ttlem en t an d  th e  co n sen t 
decree  en te red  se ttin g  o u t th e  te rm s of se ttlem en t a s  se t o u t in 
‘X -4’ th e  deceased  D efendan t in  effect su rre n d e re d  h is  tenancy  
a n d  th e re a fte r  a  new  c o n tra c t of ten an cy  for a  fixed term  
w as  c rea ted  betw een  th e  p a rties . T here  w as therefore  the  
em ergence  of a  c o n tra c tu a l ten an cy  w hich  w as de te rm ined  
w ith  th e  d e a th  of th e  deceased  D efendant. T he said  tenancy  
w as  a  com m on law  c o n tra c t w h ich  fell o u tside  th e  opera tion  of 
th e  R en t Act. H ence it is m y view th a t  th e  P e titioner is no t 
en titled  to com e u n d e r  Section  36  an d  claim  ten an cy  as  
provided for u n d e r  S ection  36.

It is a lso  re lev an t to  m en tio n  th a t  in  te rm s  of the  
ag reem en t arrived  a t  be tw een  th e  deceased  D efendan t an d  the  
Plaintiff, th e  deceased  D efendan t only agreed  to d eposit the 
su m  of Rs. 1 7 7 /-  h ith e r to  being  deposited  a t  th e  Kotte U rban  
C ouncil a n d  th e  w ord  “ren t"  h a s  b een  carefu lly  left out. 
However, in  K arunaratne u. Fem ando(Supra) it w as held  th a t  
“acce p tan c e  of re n t by  a  land lo rd  afte r no tice to q u it h a s  been  
given by h im  to th e  te n a n t  does n o t by itse lf o p era te  to renew  
th e  c o n tra c t of ten a n c y  if th e re  is evidence show ing  th a t  there  
w a s  no con sen su s a d  idem  b e tw een  th e  p a rtie s  for su c h  
a  renew al of th e  c o n tra c t”. The P lain tiff m erely  gave the  
D efen d an t a  co n cess io n  in  th a t  he  w as allowed to rem ain  u n til 
h is  d e a th  a n d  so u g h t to  execu te  th e  decree soon  a fte r th e  d e a th  
of th e  deceased  D efendan t.

Mr. A.K. P re m a d a sa , P.C. a lso  su b m itte d  th a t  th e  te rm s 
of se ttle m en t ‘X -4’ d id  n o t provide for e jec tm en t. In  Abdul 
R ah u m an  v. M arim u ttu (S u pra). T h e  P la in tif f  s u e d  th e  
D efen d an t for e jec tm en t a n d  dam ages. How ever the  ac tion  
w as  se ttled  a n d  of c o n se n t a  decree  w as e n te red  by w hich  
in te r  a lia  th e  D efen d an t w as  to be p e rm itted  to rem ain  
a s  a  te n a n t  for period  of 1 1 /2  y e a rs  a t  a n  agreed  m onth ly  
r e n ta l  o f R s. 7 5 / -  p a y a b le  e a c h  m o n th . T h e  c o n s e n t  
decree  provided  w rit o f e jec tm en t w as  to  is su e  fo rthw ith  
if th e  D efen d an t d e fau lted  in  th e  d u e  p a y m en t of th e  ren t.
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How ever th e  c o n sen t decree  w a s  s ile n t a s  to  w h a t sh o u ld  
h a p p e n  a t  th e  ex p ira tio n  of th e  1 1 / 2  y e a rs  a s  ag reed  be tw een  
p a rtie s . T he D efendan t d ied  before th e  expiry  of th e  1 1 / 2  y e a r  
period . T he a d m in is tra tr ix  of th e  e s ta te  a sk e d  -

(a) to  be  s u b s ti tu te d  a s  th e  P la in tiff a n d

(b) for w rit of e jec tm en t a s  th e  sa id  1 1 / 2  y e a rs  h a s  expired . 
G ra tiaen , J .  s ta te d  “a s  th e  c o n se n t decree  d id  n o t provide 
for w h a t w as to  h a p p e n  a t  th e  expiry  of th e  te n a n c y  it 
seem s to  m e th a t  th e  only  rem edy  availab le  to  th e  o rig inal 
P lain tiff a n d  u p o n  h is  d e a th  to  h is  s u c c e s so rs  in  law  w as 
to  enforce th ese  c o n tra c tu a l  r ig h ts  in  a  re g u la r  ac tio n . It 
is n o t p erm issib le  to  im ply  an y  te rm  by  w h ich  th e  p a rtie s  
cou ld  be p re su m e d  to  have ag reed  th a t  w rit of e jec tm en t 
cou ld  is su e  a s  a  m a tte r  o f c o u rse  a f te r  th e  exp iry  o f th e  
ten an cy . E x istence  of s u c h  a n  im plied  te rm  m u s t  be  ru led  
o u t b e c au se  th e re  is a n  e x p re ss  ag re e m e n t p rov id ing  for 
w rit of e jec tm en t to  is s u e  in  c e rta in  o th e r  ev en tu a lity  
W rit of e jec tm en t will n o t is su e  a s  a  m a tte r  of co u rse . It c a n  
only  is su e  on  ap p lica tion . If th e  ju d g m e n t d e b to r  fails to  
com ply w ith  th e  ju d g m e n t a n d  d ecree  e n te red  a g a in s t h im  
th e n  it is inev itab le  th a t  th e  ju d g m e n t c red ito r w ould  com e 
b a c k  to C ou rt for execu tion . As to w h e th e r  th e re  is  a n  
e x p re ss  p rov ision  in  th e  d ec ree  for ex ecu tio n  o r it is th e re  
by im p lica tion  does n o t a rise .

It is r e d u n d a n t  to in co rp o ra te  in  th e  d ecree  th a t  w rit of 
ex ecu tio n  will lie u p o n  th e  d e a th  of th e  d eceased  a s  it is a  
c o n seq u e n tia l s te p  th e  P la in tiff m u s t  tak e  a s  Soza, J .  sa y s  in  
Thiagarajah u. Peiris(Supra) th a t  e x ecu tio n  p roceed ings a re  so 
d esigned  to  a s s is t  th e  ju d g m e n t c re d ito r  to  recover th e  fru its  
o f h is  ju d g m e n t a n d  n o t to  afford  facilities to  th e  ju d g m e n t 
d e b to r  to  defea t o r de lay  th e  ex ecu tio n  of th e  decree  of C ourt. 
However, if  th e  w rit w as  to  is s u e  w ith o u t no tice  th e n  it is 
im pera tive  th a t  th e  d ecree  c o n ta in s  a  s tip u la tio n  to  th a t  effect.
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It is  very re lev an t to m en tio n  th a t  th ere  is a  ju d g m e n t and  
a  d ecree  en te red . It h a s  no t b een  se t a s id e  by a  S uperio r C ourt. 
T herefore  th e  ju d g m e n t c red ito r could  seek  sa tisfac tion  of the 
decree. A n ap p lica tio n  for su b s ti tu tio n  u n d e r  Section  398 
therefo re  h a s  no  legal b a s is  a n d  is m isconceived in  law.

A s r e g a rd s  M r. P re m a d a s a ’s s u b m is s io n  th a t  th e  
R esp o n d en t is  n o t en titled  to  a  d ec la ra tio n  of title  to th e  en tire  
u p s ta ir  of th e  p rem ise s  No. 594-1 /1 ,  N aw ala Road. Rajagiriya 
a s  h e r  e n title m e n t is only to a n  und iv ided  1 /2  sh a re  of the 
u p s ta ir , it is u n n e c e ssa ry  to go in to  th is  a sp e c t a s  it is a  m a tte r  
to be  reso lved  betw een  th e  co-ow ners. T he co n sen t decree 
e n te red  d id  n o t re la te  to th e  P la in tiffs  ow nersh ip .

T he P e titio n e r’s ap p lica tio n  for rev ision  is d ism issed  w ith 
c o s ts  fixed a t  Rs. 2 5 0 0 /-

JAYAWICKRAMA, J . I agree.

Application d ism issed .


