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THILANGA SUMATHIPALA
v
INSPECTOR-GENERAL OF POLICE AND OTHERS

COURT OF APPEAL

SOMAWANSA, J.,

SRIPAVAN, J. AND

ABEYRATNE, J.

CA. BAIL APPLICATION NO. 171/2004
7TH, 9TH, 15TH AND 17TH JUNE 2004

Bail — Code of Criminal Procedure Act, No.15 of 1979, section 404 — Offence
under Immigrants and Emigrants Act, No. 20 of 1948 as amended by Act,
No.68 of 1961, sections 45(1), 97 ~ Jurisdiction of the Court of Appeal to grant
bail — Constitution, Articles 13(2), 13(5), 18, 23(1), and 138(2) ~ Sinhala ver-
sion differs from English version? — Offensive Weapons Act, section 10 — Bail
Act, No. 30 of 1997 , section 5 — Prevention of Terrorism (Temporary
Provisions) Act, No., 48 of 1979, section 3 — Special Law and General Law —
Undue influence.

The accused-petitioner in remand custody in respect of an alleged offence
of aiding and abetting one “A” to travel abroad using as genuine a forged pass-
port sought bail in terms of section 404 of the Code of Criminal Procedure Act.

It was contended on behalf of the State that section 404 does not vest any
form of original jurisdiction in the Court of Appeal and a person accused of an
offence under section 45/ section 47 of the immigrants and Emigrants Act
(.E.Act) cannot be granted bail.

HELD

Per Sripavan J.,

“If a strict interpretation is given to section 47(1) I.E.Act it would mean that
the petitioner has no remedy at all until his case is concluded; does it
mean that the State imposes a punishment on the petitioner indirectly by
keeping him in remand custody for an uncertain period of time; obviously
that was not the intention of the Legislature when it enacted Article 13(5).
Any strict interpretation to section 47(1) would in my view be unconstitu-
tional and unreasonable in terms of the Special Law of the land.”

(1) If two conditions are possible between a statute and the Constitution the
court must adopt the one which will ensure smooth and harmonizing
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working of the Constitution and eshew the other which will lead to absur-
dity and deny justice to a citizen. A generous and purposive approach is
necessary in the process of building democratic tradition.

Per Sripavan, J.

“Where the statute fails to provide a solution or offers a solution that is
inconsistent with the basis of natural justice and the provisions of the
Constitution the court is forced to frame a new precedent that will not
exhibit these defects.”

Per Abeyratne, J.

“English version of Article 138(2) differs from the Sinhala version. The
English version of section 404, Criminal Procedure Code differs from the
English version. The Sinhala version of section 5 of the Bail Act is differ-
ent from the English Act. Art. 18(1) and Art. 13(1) of the Constitution
makes it imperative to place reliance on the Sinhala text in preference to
the English.

(i) 1f as the State claims an individual is left bereft of any relief or remedy with
regard to matters where deprivation of liberty occurs solely due to inad-
vertance or omission on the part of the legislature resulting in a lacuna or
because of restrictive elucidation as a consequence of ambiguity or con-
flict in interpretation of laws an individual is jeopardised and prejudiced
with regard to his right of liberty which demand immediate attention by an
appropriate forum to which he is entitled as of right as a human being and
this is being denied him, then the protective provisions of the Constitution
are activated and is the only remedy available to him.

(iii) A judicial review of the entirety of the objections indicate a clear trans-
gression in the realm of speculation.

APPLICATION for bail.
Cases referred to :

1. Rev: Singarayar et al v Attomey-General — Srikantha’s Law Reports
11 page 154.

2. Boswel v Attorney-General - (1988) 1 Sri LR page 1 at 3.
3. Kushi Ram v State — (1959) AIR Allahabad 77 at 79.

D.S.Wijesinghe, P.C., with D.P. Kumarasinghe, P.C. Denzil Gunaratne, Kolitha
Dharmawardena and Navin Marapana for petitioner.

Palitha Fernando, Deputy Solicitor-General, with Yasantha Kodagoda, Senior
State Counsel and A.Wengappufi, State Counsel for respondents.

Cur.adv.vult
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June 18, 2004
SRIPAVAN, J.

The accused-petitioner (hereinafter referred to as the petitioner)
who is presently in remand custody in respect of an alleged offence
of aiding and abetting one Dhammika Amarasinghe to travel
abroad in July 1999 using as genuine a forged passport, seeks bail
in terms of section 404 of the Code of Criminal Procedure Act,
No.15 of 1979, pending trial.

In view of certain questions of fundamental importance, a
Divisional Bench was constituted by His Lordship, the President of
the Court of Appeal in order to consider, inter alia whether the

Court of Appeal has jurisdiction to grant bail in terms of section 404
of the said act.

‘The jurisdiction conferred on the Court of Appeal in terms of
Article 138 of the Constitution is two fold, namely, an appellate and
revisionary jurisdiction as provided in Article 138(1) and an appel-
late and original jurisdiction as Parliament may by law vest as pro-
vided in Article 138(2). Learned President's Counsel submitted that
the jurisdiction vested in the Court of Appeal in terms of section 404
of Act, No. 15 of 1979 is original and as such this Court has juris-
diction to grant bail to the petitioner. The learned counsel for the
respondents however submitted that section 404 vests jurisdiction
in the Court of Appeal primarily to make three types of orders,
namely, Appellate and / or Revisionary jurisdiction and that section
404 does not vest any form of original jurisdiction in the Court.
Though both counsel submitted that there is inconsistency
between the Sinhala text and the English in respect of section 404
it was agreed that the Sinhala text shall prevail. It was the submis-
sion of the learned President's Counsel that the words “@=®
20d9cDZ” (at any stage) appearing in the Sinhala text and not
found in the English version gives an express conferment of an
original jurisdiction in the Court of Appeal. It has been found that
section 404 of Act, No.15 of 1979 has been interpreted in two
reported cases in Rev. Singarayar et al v The Attorney-General (1)
a Divisional Bench of this Court held “that the power given to the
Court of Appeal by section 404 of the Code of Criminal Procedure
Act is an appellate power and that a pre requisite for its exercise
is the existence of an order of an original court.” in Benwell v The
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Attorney-General @ Sharvananda, C.J. (as he then was) made the
following observations:- '

“Counsel made reference to section 404 of the Code of
Criminal Procedure Act, No. 15 of 1979 which inter alia, pro-
vides that “notwithstanding anything to the contrary in this
Code or any other law, the Court of Appeal may in any case
direct that any person in custody be admitted to bail.” It was
urged that in any event, the Court of Appeal had powers under
this section to admit the appellant to bail. In-my view, this sec-
tion does not support counsel’s submissions. The expression
“in any case” only refers to the cases referred to in the two pre-
vious sections, viz, 402 and 403 of the Code, and is not of
general application. The Court of Appeal is empowered in the
exercise of its appellate jurisdiction to admit any person in
custody to bail in the cases referred to in section 402 and 403.”

As averred in paragraph 27 of the petition, the Magistrate has
refused to grant bail to the petitioner, Hence, the existence of an
order of an original Court was in force at the time the petitioner
made this application, for this Court to exercise its jurisdiction.

The Code of Criminal Procedure Act, No. 15 of 1979 is a gener-
al law purporting to deal with the procedure. The Immigrants and
Emigrants Act, No. 20 of 1948 as amended by Act, No. 68 of 1961
was enacted, inter alia to regulate the departure from Sri Lanka of
citizens and persons other than citizens of Sri Lanka. Looking at the
preambles in the two Acts, it may be said with more justification that
in the context in which both apply to this case, the Code of Criminal
Procedure is a General Act and the Immigrants and Emigrants Act
is a Special Act. By an amendment made to section 47 of the
Immigrants and Emigrants Act by Act, No. 42 of 1998, the Ieglsla-
ture brought into operation the following new section.

“Notwithstanding anything in any other law-

(a) every offence under paragraph (a) or paragraph (b) or
paragraph (c) or paragraph (d) or paragraph (e) or paragraph
(f) or paragraph (g) of sub section (1) of section 45.

(b) every offence under subsection (2) of section 45 in so far
as it relates to paragraph (a) or paragraph (b) or paragraph (c)
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or paragraph (d) or paragraph (e) or paragraph (f) or para-
graph (g) of sub section (1) of that section.

shall be non-bailable and no, person accused of such an
offence shall in any circumstances be admitted to bail
(emphasis added)

With the institution of criminal proceedings against the petition-
er in the Chief Magistrate’s Court, Colombo in case No. 55305/01
the petitioner became an accused of having committed offences in
terms of section 45(1)(b) read with section 45(2) of the Immigrants
and Emigrants Act. Accordingly, section 47 as amended by Act,
No. 42 of 1998 become applicable to the petitioner. By this section
the legislature makes it clear that in any circumstances, the peti-
tioner cannot be enlarged on bail. Binda on “Interpretation of
Statutes” (8th Ed) at page 151 lays down the principle in the fol-
lowing manner.

- “if the Special Act is made after the General Act, the position
is even simpler. Having made the General Act if the legislature
afterwards makes a Special Act in conflict with it, we must
assume that the legislature had in mind its own General Act
when it made the Special Act and made the Special Act which
is in conflict with the General Act, as an exception to the
General Act.”

It is also a well recognized rule of interpretation that when a
special provision is made in a special statute, that special provision
excludes the general provision in the general law. (Vide Kushi v
The State ),

Accordingly, by section 47 the legislature intended that a person
accused of an offence under section 45 of the Immigrants and
Emigrants Act shall not in any circumstances (emphasis added)
be admitted to bail. The cardinal rule of construction is to give
effect to the words of the statute. Itis only in situations where there
is doubt or difficulty as to the interpretation that the Court may look
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to the object of the enactment or the purpose for which it was
made. If the meaning is clear and quite unambiguous that meaning
must be accepted by the Court irrespective of other considerations.
Dr. Justice A.R.B.Amerasinghe in his book titled “Judicial Conduct,
Ethics and Responsibilities” at page 284 observes that “The func-
tion of a Judge is to give effect to the expressed intention of
Parliament. If legislation needs amendment, because it resuits in
injustice, the democratic processes must be used to bring about the
change. This has been the unchallenged view expressed by the
Supreme Court of Sri Lanka for almost a hundred years.”

However, Article 13(5) of our Constitution states that every per-
son shall be presumed innocent until he is proved guilty. Article
13(2) further provides that a person shall not be deprived of per-
sonal liberty except upon and in terms of the order of a judge made
in accordance with procedure established by law. If a strict inter-
pretation is given to section 47(1) of the Immigrants and Emigrants
Act, it would mean that the petitioner has no remedy at all until his
case is concluded in the Magistrate’s Court. Does it mean that the
State imposes a punishment on the petitioner indirectly by keeping
him in remand custody for an uncertain period? Obviously that was
not the intention of the legislature when it enacted Article 13(5) of
the Constitution. Any strict interpretation of section 47(1) of the
Immigrants and Emigrants Act would in my view be unconstitution-
al and unreasonable in terms of the Supreme Law of our land.
What would be the position if after the end of the trial the petitioner
is found not guilty? Any interpretation in this context must be made
in a manner respecting the petitioner’s liberty, taking into account
the fundamental rights enshrined in the Constitution. Being para-
mount law, the Constitution is outside the purview of the Courts, but
a statute would be invalid if it contravenes any express provision of
the Constitution. Effect has to be given to the paramount law to
which all other laws must yield.

In the circumstances, | am of the view that if two constructions
are possible between a statute and the Constitution, the Court must
adopt the one which will ensure smooth and harmonious working of
the Constitution and eschew the other which will lead to absurdity
and deny justice to a citizen. Practical considerations rather than
formal logic must be the governing principle in the interpretation of
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the Constitution. A generous and purposive approach is necessary
in the process of building democratic traditions. Every grievance of
a citizen must be remedied by a Court. In deciding what is just, rea-
sonable or wise, a Court must act with responsibility and self
restraint. Where the statute fails to provide a solution or offers a
solution that is inconsistent with the basic notions of justice and the
provisions of the Constitution, the Court is forced to frame a new
precedent that will not exhibit those defects.

The petitioner has been in remand custody for the last five
months. There is no cogent materiai before Court to establish that
the witnesses were intimidated by the petitioner and the respon-
dents made complaints to the Magistrate to that effect. Considering
the totality of the material placed. | am of the considered view that
the petitioner be enlarged on bail subject to strict conditions
imposed by this Court.

SOMAWANSA, J. - . lagree.

ABEYRATNE, J.

This application is preferred to this Court under section 404 of
the Code of Criminal Procedure Code for the grant of bail by the
accused-petitioner who is presently charged with aiding and abet-
ting a person to obtain an “irregular” passport and visa to travel to
the United Kingdom. The charge is contemplated under the rele-
vant sections of the amended Immigrants and Emigrants Act.

At the commencement of the inquiry a query ex mero motu by
learned member of the bench as to whether this Court had the orig-
inal jurisdiction to entertain an application of this nature received an
encouraging response from learned Senior State Counsel which
resulted in the embarkation on a voyage of discovery. At this junc-
ture suffice it to state, that the pronouncement of the three Bench
decision in the case of, Rev.Singarayer v The Attorney-General
(supra) and the interpretation accorded to section 404 of the Code
of Criminal Procedure Act, No. 15 of 1979 was the cause of this
excursion.

Learned President's Counsel appearing for the accused-
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petitioner strenuously urged Court to consider the effect of section
404 of the Code of Criminal Procedure which endowed this Court
with original jurisdiction in the nature of forum jurisdiction to enter-
tain applications of this nature. According to learned counsel,
Article 138(2) of the Constitution also empowered this Court to
exercise original jurisdiction. It was submitted on behalf of the peti-
tioner that the Singarayer case was decided per incurriam as the
three Bench judgment was predicated on a misconception of the
law, in that the earlier provision of law in the form of section 396 of
the 1898 Criminal Procedure Code was identical to the present pro-
vision of law in force contained in section 404 of the Code of
Criminal Procedure Code, that is Act, No. 15 of 1979. Section 396
of the Code and section 404 of the present Code were construed
to be identical and equated with each other, disregarding the vital
factor that they differed in the quintessence and section 404 of the
wider scope than section 396. Learned Council for the petitioner
also observed that this was the first occasion on which the State
was adopting a stance of this nature with regard to bail matters
coming within the purview of the Immigrants and Emigrants Act.

Learned Counsel for the State veering away from the conven-
tional approach usually indulged in by the Attorney-General in a
matter of this nature perhaps in accordance with the dictates of the
developing complexities of a modern society maintained that the
Court of Appeal had no original jurisdiction. The thrust of this argu-
ment is that the Court of Appeal has no jurisdiction to grant bail in
cases connected to the Immigrants and Emigrants Act. Learned
Counsel for the State rejected the favourable interpretation of sec-
tion 404 and Article. 138(2) adduced by the learned President’s
Counsel for the petitioner as construing to mean that the Court of
Appeal had the original jurisdiction to grant bail in immigration and
emigration matters. The State took refuge in the submission that
the Court of Appeal like the Supreme Court was a creature of
Statute and hence only powers expressly conferred by statute as
opposed to by implication, could be exercised. As an illustration
learned State Counsel cited section 10 of the Offensive Weapons
Act where the Court of Appeal is conferred exclusive jurisdiction in
the matter of granting bail. Reference was also made with regard to
election petitions. The attitude of the State to matters of this nature
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under the Immigrants and Emigrants Act in the past and present in
the other divisions of this Court escaped the vigilance of the
learned Deputy Solicitor General who led the State team.

In addressing judicial attention to the peculiarities of the present
situation, it becomes germane to the issues involved to consider
that the ordinary meaning of the word jurisdiction is “the authority
by which courts and judicial officers take cognizance of and decide
cases-the legal right by which judges exercise their authority”.
Jurisdiction that is referred to, may be either appellate, revisionary
or original - appellate can be described as the power vested in the
appellate court to review and revise the judicial action of an inferi-
or court evidenced by an appealable order or an appealable judg-
ment pronounced by such court. The power and authority to take
cognizance of a cause and proceed to its determination not in it's
initial stages but only after it has been finally decided by an inferi-
or court. Revisionary jurisdiction includes the power to review and
re-examine for purpose of correction on questions of fact rather
than law. It is an extraordinary jurisdiction exercised for the purpose
of amendment, correction, re-arrangement or even improvement.
In the light of this background suffice it to state, for the purpose of
brevity, that original jurisdiction means jurisdiction in the first
instance to take cognizance of a cause at its inception, try it-and
pass judgment upon the law and facts.

Appellate and revisionary jurisdiction presupposes prior deci-
sion as a requisite for determination by the Court of Appeal where-
as original jurisdiction does not envisage that particular require-
ment.

Learned Counsel for the petitioner further resubmitted that the
arguments adduced by the State were specious and but a shroud
to obscure the motivation and are therefore untenable in law, lacks,
merit and is an attempt to split hairs in the absence of the most triv-
ial of ambiguity and technicalities.

It is now a duty incumbent on this Court to winnow the wheat

from the chaff and examine .the provisions of law to determine

“whether this Court has jurisdiction to hear and decide on the mer-
its of this bail application.
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The English version of Article 138(2) of the Constitution, states
as follows:- “The Court of Appeal shall also have and exercise all
such powers and jurisdiction appellate and original as Parliament
may by law vest or ordain.”

This is a positive pronouncement that original jurisdiction can be
exercised by the Court of Appeal if Parliament has conferred or
decreed so.

The Sinhala version of Article 138(2) states an almost.identical
translation which is as follows:-

558c05190 885 B »e HBows’ sdSY Fn ©iS
e0d Bu® 07 @ 0 ol Bu® 67 C@s 9B &8 Y
Bu® AeHE v gdmos 83105 mdes Acw Dwews 6wl
§c qdmden dce dmows! owd Om» gdmden Acw
&80 eRD giiert ©. @B EHs B8
8o AEHE ©w gdmGen ACe §wisldm e yoless o.

The difference is that the words 283 zc which mean from “time
to time” are significantly missing. The Sinhala version contemplates
the proclamation of laws which affect the jurisdiction of the appel-
late court from “time to time” at opportune instances.

It is redundant to mention that by virtue of Article 18 and Article
23(1) of the Constitution it is the Sinhala Act which must prevail in
the event of conflict between the English and Sinhala texts. -

The English version of section 404 of the Code of Criminal
Procedure Code Act, No.15 of 1979 reads thus:-

THE AMOUNT OF EVERY BOND EXECUTED UNDER THIS CHAPTER
SHALL BE FIXED WITH DUE REGARD TO THE CIRCUMSTANCES OF THE
CASE AND SHALL NOT BE EXCESSIVE; AND NOTWITHSTANDING ANY-
THING TO THE CONTRARY IN THIS CODE OR AND OTHER LAW THE
COURT OF APPEAL MAY IN ANY CASE DIRECT THAT ANY PERSON IN
CUSTODY BE ADMITTED TO BAIL OR THAT THE BAIL FIXED BY THE
HIGH COURT OR MAGISTRATE'S COURT BE REDUCED OR INCREASED
OR THAT ANY PERSON ENLARGED ON BAIL BY A JUDGE OF THE HIGH
COURT OR MAGISTRATE BE REMANDED TO CUSTODY.

The Sinhala version differs from the English version.

An examination of the Sinhala version reveals that the differ-
ence between the two versions may have resulted through inad-
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vertence or with deliberation but nevertheless modifies the inter-

pretation to be given respectively to the meanings of the two differ-
ent sections.

The Sinhala version is as follows:-

6® e8Ded¢w udes guins! »Oy CAD 51® ME®HCLHD §3 »HD
gDmD 618 @ B8 eCBEC 5D FHud ™y 8o ¥y g6 O
g0 emdo gue. mOg 6® gued cwl ONS 1d HBum BN
2@ e0sID gl ¢ §O@ed BIm B mnoslenny ¢ 8O Scwd
6> 6Ge 6l BImSens B85 6wl Botinisddeun B85 Hwd
0 G4 g 8¢c 39 owd DD »im» o owd BNIDwmbe
BB EOmIcDSecry el BesltdnisDdenry B85 ¢ 80 §¢D) w8m g
o® onoplony ¢ ¢dged B@sD ®ided BB 6Ee 6wl Bsnd
gDe30D> & 8D Ceney B8% Bl mdy C¥s B,

On an analysis of section 404 it is clear that section 404 refers
to four distinct matters.

The first part deals with the amount of a bond not being exces-
sive, the second part deals with the empowering of the Court of
Appeal to:-

“Notwithstanding anything to the contrary in the Code or any
other law the Court of Appeal may in any case direct that any per-
sons in custody be admitted to bail."

The third part deals with

“That the bail fixed by the High Court or Magistrate be reduced
or increased ....”

The fourth part deals :-

“That any person enlarged on bail by a judge of the High Court
or Magistrate be remanded to custody ....”

A methodical analysis of the entire section reveals that the sec-
ond part involves the exercise of original jurisdiction by the Court of
Appeal. It is significant that though the English version has a semi-
colon after the words “excessive” at the end of the first part, the
Sinhala version has a fullstop-signifying the termination and not the
continuation of the earlier part. In the English version the first part
and the second part are conjoined together by the use of the word
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“and” which denotes an addition. “And” is a word used to join sen-
tences, words and phrases.

In the Sinhala version the first part is completely separated from
the second part by the. use of the word “»d¢” after the “fullstop”.
The word “md¢” means furthermore-of moreover. The use of the
word is conclusive on the fact that it is a complete sentence.

“Notwithstanding anything to the contrary in this Code or any
other law the Court of Appeal may in any case direct that any per-
son in custody be adritted to bail.” o 330

The Sinhala version is of a more imperative nature and conveys
the intention of the legislature more emphatically.

The words in any case and ®:® ¢dc3:029& mean more or less
the same idea. “Any case” would denote “®@1® m15€sw2” HED?
and “@m1® ¢0cdD=E” would mean any occasion. It would seem
that the dictates of common sense prevent the necessity to spilt
hairs on the subject.

Therefore, it would seem that the English version of section 404
of the Code of Criminal Procedure lays down specifically, that
“notwithstanding any thing to the contrary in this Code or any other 340
law the Court of Appeal may in any case direct the admission to
bail.”

Accordingly it would not be incorrect to state that one need have
no perspicacity to conclude that there is no ambiguity manifest in
this section to prevent the Court of Appeal from exercising original
jurisdiction. _

Unfettered original jurisdiction is granted to the Court of appeal
by virtue of section 404 of the Code of Criminal Procedure Code.
The Sinhala version is clear and unambiguous when it states:-

20¢ 688 Bmmod 6wl OHS W BB BOED O ewsid 350
g @23 @Ded 8Os o® oyzsiomy ¢ 80 o 6> oge B®
2Dk 8 B0 et B85 D 6z @6 oBe.

and the corresponding English version unequivocally states
that:-
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“Notwithstanding anything to the contrary in this code or any
other law the Court of Appeal may in any case direct that any per-
son in custody be admitted to bail.” -

The Sinhala version buttresses and fortifies the position with
even greater clarity by the absence of a semicolon and the pres-
ence of a fullstop. With the use of the word »®¢ meaning further
more/moreover instead of the English word “and” which necessari-
ly in Sinhala would be &% and not....

Articles 18 and 23(1) of the Constitution makes it imperative to
place reliance on the Sinhala text in preference to the English. It is
significant to observe that the query addressed to the Secretary-
General of Parliament in the course of the proceedings of this Court
as to which text prevailed in authority with regard to applicability of
sections 404 of the Sinhala and English acts evoked the response
that the Sinhala text prevails and that the English text is a mere
translation of the Sinhala text which is in the official language of the
country. This obviates the necessity to indulge in the futile exercise
of academic discourse or dependence on the guidance of decided
cases and regard the same as authority in an attempt to establish
Judge made law. In the context of this factual background it has to
be considered whether it would not be ludicrous to resort to a case
decided two decades and an year ago. The case of Rev.
Singarayar although decided by a Bench of three learned Judges
reflects an instance of judicial apathy by having been misled by the
learned State Counsel to believe that section 396 of the earlier
Criminal Procedure Code was identical to section 404 of the pre-
sent Code of Criminal Procedure Act, No. 15 of 1979. Learned
State Counsel did not direct the attention of the Bench to the
clause, inherently part of section 404 of the Code of Criminal
Procedure Code, namely :-

“Notwithstanding anything to the contrary in this Code or any
other law ....”

This was not included in the earlier section 396 of the 1898
" Criminal Procedure Code.

The inclusion in the section 404 in the present Code of Criminal
Procedure Act, No. 15 of 1979 of the words:-
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“the Court of Appeal” and “in any.case” should clinch the matter
even in the eyes of the mentally negligible. This, in the opinion of
this Court invests the Court of Appeal with original jurisdiction.
Addressing attention further to the case of Singarayar, (supra) it
was held that the power vested in the Court of Appeal by section
404 of the Code of Criminal Procedure Act is an appellate power
and that a pre-requisite for it's exercise is the existence of an order
from an original Court the case of “Nithyananthan and others v
A.G.1 was also was similar in nature. '

The circumstantial background in the Singarayar case is not
exactly relevant to the issues involved, but suffice it to state, that it
was regarding a bail application made under the Prevention of
Terrorism (Special Provisions Act). The mistake in that case was
the fact that the Bench was led to believe that section 404 of the
Code of Criminal Procedure Act corresponds to section 396 of the
Criminal Procedure Code of 1898. This proves to be a fallacy as the
clause “Notwithstanding anything to the contrary in this Code or
any other law was absent...” This court is inclined to the view that
through inadvertent mistake, heedlessness, lack of attention, want
of care, carelessness, failure to pay careful and prudent attention
to the progress of a proceeding in Court has resulted in this kind of
situation; regrettably, this can be classified as per incuriam; this
generates the cause to vacate or set aside a decree as clearly,
there has been a mistake or excusable neglect and the error hence
made cannot be pursued blind folded and thus be perpetuated.

In view of the above, to dwell on the case of Ganapathipillais)
important to section 396 of the earlier Criminal Procedure Code
would be redundant; similarly, the necessity to indulge in discourse
~ about the evolution of the law until the enactment of the Code of
Criminal Procedure and surmise, deduce or conjecture the inten-
tion of the legislature and split hairs with regard to the interpreta-
tion of words and idiosyncracies and whimsical fancies of jurists is
obviated. This court is inclined to the view that there is a clear expo-
sition of the law reflected in the relevant statute in unambiguous,
unequivocal terms. That is that the Court of Appeal has original
jurisdiction.

This brief judicial review would be incomplete without reference
to certain sections of the Bail Act of 1997 and it's relevance. Section
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5 states that subject to provisions of section 13, (which refers to
offences entailing life sentences or death sentences) a person
accused of being concerned in committing, or having committed a
non bailable offence may at any time be released on bail at the dis-
cretion of court. The word “court” in the absence of reference to

specific court would include the entire hierarchy of the Courts struc-
ture.

However, section 5 would be applicable onily if section 3 of the
Bail Act, No. 30 of 1997 is unrestrictive.

An analytical and critical appraisal of section 3 of the English
and Sinhala versions of the Bail Act inclines one 1o the view that the
two versions differ in substance. The Sinhalese version is wider in
scope than the English version which is more restrictive. When the
two sections differ it is sine qua non that recourse should be to the
Sinhala text. Although the Bail Act in section 28 refers to the event
of inconsistency between the Sinhala and Tamil versions the
Sinhala version should prevail. Articles 18 and 23(1) stipulate that
inconsistency and conflict between English and Sinhala versions
should be resolved by reference to the Sinhala version.

An exémination of the English version of section 3 of Bail Act,
No. 30 of 1997 reveals that:-

3(1) Nothing in this Act shall apply to any person accused or
suspected of having committed, or convicted of an offence under,
the Prevention of Terrorism (Temporary Provisions) Act, No. 48 of
1979, Regulations made under the Public Security Ordinance or
any other written law which makes express provisions in respect of
the release on bail of persons accused or suspected of having com-
mitted, or convicted of offences under such written law.

Sub section (2) is not germane to the issue involved and there-
fore will not be the subject of discussion here.

It is manifestly clear that three instances are in contemplation:-

Firstly, the Prevention of Terrorism (Temporary Provisions) Act,
No. 48 of 1979.

Secondly, Regulations made under the Public Security
Ordinance.
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Thirdly, any other written law which makes express provisions
in respect of the release on bail of persons accused or suspect-
ed of having committed or convicted of, offences under such writ-

ten law.
This in effect excludes, application of the Bail Act to the three

categories of offenders cited in the earlier three instances who
come within the purview of the three Acts in contemplation.

Section 3 states thus:

1979 gz 48 ¢ HEHDKG DCHB® (@B BDOD)
B€n wOcs Gl Owsm @iiniem o€ O Howlw odexd 6o
DG BemS g DO cwd DGO DSemS; B ¢S DO cdIgemn @@
83» owd o 07 cI® myonstesl g 80 Bewd S8
2®50cws HmiRn DD ©Ees gpies @ 88w Hfws wdoes]
¢ 60 BA» BBw e’ cnd ¢l 8g ™6 ¢l D0 owd DGemd
DSemG; B @S OO odfcon @ 8I» cnd oy cCI®
yonBicmnd o® s wdes! S80S @4 6.

The Acts referred to are:

Firstly, the Prevention of Terrorism Act, No. 48 of 1979
(Temporary Provisions Act) and secondly, Regulations made
under the Public Security Act.

Four categories of offenders are in contemplation-
Having committed an offence,

Convicted of an offence,

Accused of an offence,

suspected of

3853000s gmiBm 3D ©es) glesd o® 83m HBws
0o ¢ OO B HBw D63,

QDD ©360s d8w DEO gusl oISl @ s (818 BTG
BEOS @4 660 ® gxnd,

sl cemOs D8® wmom yEEIesO sdes o® 88 H5os
wloml g1 ©8BVces! gwIBm 83D o gpiesl »® - §@
5E0cE @d0eRe OO eSO ¢88 6d.
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The Sinhala Act refers to these four stage of offenders, as
being regulated by written law, (6® sew® ol 88D &cc

em16D) who are excluded from the purview of the Bail Act, No. 30
of 1997.

All others are encompassed under the provisions of the Bail
Act with wide ranging effect.

It is abundantly clear that section 3 read along with section 5
of the Sinhala version of the Bail Act unambiguously refers to the
- jurisdiction of Courts to grant bail in non-bailable offences sub-
ject to the limitations mentioned in section 3 of the Bail Act, No.
30 of 1997. Obviously, in the context of section 5 the “Court”
does not include the-Magistrate’s Court as the jurisdiction of that
particular court is excluded by statute with regard to grant of bail
in Immigration and Emigration matters. Section 29 of the Bail Act
refers to the definition of “non bailable”. It is redundant to indulge
in academic discourse on this matter but, suffice it to say that the
opinion expressed in Bindra; Interpretation of Statues, 7th edition
with regard to-interpretation does not need any elaboration as

the relevant sections of the Acts as illustrated above are lucidly

and transparently indicative of the intention of the legislature in
re the appropriate forum referred to unerringly by learned
President's Counsel appearing for the accused petitioner as
Forum Jurisdiction possessed by the Court of Appeal. In conclu-
sion it could be observed that it is trite but a truism that the Court
of Appeal has the original jurisdiction to entertain an application
of this nature.

It is observed with regret that for one year and two decades
after the decision in the Singarayar case thousands of applicants
have succeeded in their bail applications before this Court, with
no objection ever been taken to the jurisdiction of this Court, with
regard to cases under the Immigrants & Emigrants Act, but this
innovative change sought to be introduced and supported by the
respondents in Court as perhaps raison detre come in the wake
of the respondents appearing before another division of this
court which has been entertaining and adjudicating upon bail
application made with regard to sections on 45 and 47 (1), of the
Immigrants and Emigrants Act daily, and stating to court upon
inquiry by the Bench that the respondents have no objection to
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enlarging suspects on bail and furthermore, signify consent to
bail granted. At the least, it is regrettable that no application was
ever made before that particular division of the court which reg-
ularly dealt with matters of that nature to lay by the determination
of those cases until the decision with regard to the objection sup-
ported by the respondents in this court were determined.

It would be incomplete to terminate this brief exposition of the

540

position with regard to lack of jurisdiction without reference to the

fact as to whether the Immigrants and Emigrants Act being a
later law a special law than the Code of Crifminal Procedure a
general law affects the jurisdiction of Court. Section 47(1) of the
Immigrants and Emigrants Act states that:-

......... shall be non bailable and no person accused of such an
offence shall in any circumstances be admitted to bail.

It is significant that there is no prohibition for a court to grant
bail. ‘

The preceding section of the immigrants and Emigrants Act,
section 46, deals with the fact that all offences under the Act
must be tried in the Magistrate’s Court. This necessarily pre sup-
poses the fact, that the Magistrate’s Court has no Jurisdiction to
grant bail in these matter — the only logical conjecture stemming
from this position would be that the jurisdiction for the Court of
Appeal to grant bail under section 404 has not been eroded
upon. Had it been so, one could have logically envisaged a situ-
ation of the nature that has arisen with regard to the Antiquities
Act to repeat itself in the same form of manifestation. The
Antiquities Act was amended in May 1998, the same year as the
amendment to the Immigrants and Emigrants Act in July, it is sig-
nificant that the amendment to the Antiquities Act — section 15C
— contained the words.

Notwithstanding _anything to the contrary in the Code of
Criminal Procedure Act. No. 15 of 1979 or any other written law,
no person charged with, or accused of an offence under this
Ordinance shall be released on bail.”

»It is logical to presume that had the legislature intended the
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later amendment to have the strict prohibition contained in the
earlier one with reference to the Code of Criminal Procedure, in
the latter amendment it would have expressly stated so.

Furthermore, if a presumption of an ouster of jurisdiction is to
be concluded as has been held in the Indian case of Prosunno
Coomar v Koylash Chunder Paul Per Peacock, J.

“the jurisdiction of the ordinary courts of judicature is not to be
taken away by putting a construction upon an act of the legisla-
ture which does not clearly say that it was the intention of the leg-
islature to deprive such courts of their jurisdiction...”

The position of the State if accepted, apart from depriving a
person of his liberty would leave him in a state of utter helpless-
ness, sans any remedy and totally devoid of any forum to venti-
late his grievances — this certainly cannot be deemed to be the
intention of the legislature. For example, even the Prevention of
Terrorism Act provided relief for person in custody under that Act,
and therefore, the very contemplation of such a possibility is
obnoxious and repugnant in the background of the provisions of
the Constitution — the proposition to say the least, is totally
untenable in law and inconceivable. Reflections on Articles 12
and 13(5) of the Constitution would prove inconsistent and irrec-
oncilable where, until proof of guilt has been established the pre-
sumption of innocence has been jettisoned prematurely.

The Constitution has been adopted and enacted as the
Supreme law of the Democratic Socialist Republic of Sri Lanka
in which case all other enactment’'s and laws are subordinate,
and the provisions of the Constitution take precedence.
Accordingly this Court is inclined to the view that as in instances
of this nature if as the State claims, an individual is left bereft of
any relief or remedy with regard to matters where deprivation of
liberty occurs solely due to inadvertence or omission on the part
of the legislature resulting in a lacuna or because of restrictive
elucidation as a consequence of ambiguity or conflict in interpre-
tation of laws an individual is jeopardized and prejudiced with
regard to his right of liberty which demand immediate attention
by an appropriate forum to which he is entitled as of right as a
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human being and this is being denied him, then the protective
provisions of the Constitution are activated and is the only rem-
edy available to him. Similarly, in this instance section 404 of the
Code of Criminal Procedure is very clear and unambiguous with
regard to jurisdiction of the Court of Appeal. Conversely, to an
inquisitive mind section 47(1) appears to pose a question with
regard to jurisdiction. If the question cannot be resolved in the
manner enumerated above the only manner of solution would be
to have recourse to the Constitution as the supreme law of the
country and the applicability of section 404 once again would be
unquestionable.

The argument was adduced on behalf of the State that in
Immigrants & Emigrants matters only “suspect’ as opposed to
“accused” could aspire for bail, and the State considers this as a
salient factor when opposing or consenting to the grant of bail. It
is worthwhile considering the fact as to whether a “suspect” who
is granted bail is re-remanded when he becomes an “accused”
subsequently, and if so whether it would be tantamount to dis-
crimination as Article 13(5) of the Constitution presumes inno-
cence until proved guilty. In the alternative if not so, whether
there would be equality in the eyes of the law as that too is a con-
cept recognized as applicable by Article 12 of the Constitution.

Therefore, in accordance with the analytical legal reasoning
indulged in by this judicial review, on the question of jurisdiction
I am inclined to the view that even my insatiable curiosity with
regard to this matter stands resolved, and | hold that there is no
merit whatsoever in the submissions made by the respondents,
and furthermore, that the Court of Appeal does possess jurisdic-
tion by virtue of Articles 138(2) and section 404 of the Code of
Criminal Procedure Act, No.15 of 1979 and thus could entertain
applications pertaining to matters preferred under the
Immigrants and Emigrants Act and it's amendments.

In dealing with the second aspect of the matter under consid-
eration the State objected to the grant of bail for the petitioner on
grounds of undue influence that had been exercised both with
regard to lay witnesses and the judicial officers who were
involved in the determination- of this case. It was conceded that
no complaints were ever made with regard to influencing judicial
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officers and it was merely a matter of conjecture and speculation
because of the deviation from adopted normal practice by the
aforementioned officers. The State further predicated their objec-
tions on the alleged tampering with witnesses and obstructing
the course of justice. Relevant documents, relating to the
charges against the petitioner were alleged to be missing and
this was attributed to the accused-petitioner. It was contended on
behalf of the petitioner that if witnesses were sought to be influ-
enced and were so influenced it was by the instigating police offi-
cers against the petitioner, and that no witnesses ever com-
plained of intimidation. A judicial review of the entirety of the
objections stated by the respondents indicate a clear transgres-
sion in the realm of speculation. Accordingly, | cannot visualize
any merit in the objections to the grant of bail and consequentiy

" reject them. A fortiori, bail is granted hereby under appropriate
conditions.

Application allowed.

650



