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Agrarian Services A ct 58 o f  1979 - Order under S .57(l) - High Court o f  the  
Provinces (Special Provisions) Act 1 9 o /1 9 9 0 -S .3 , S .4  - Constitution Article 
154 P(4) - 13th A m endm ent - A ppellate/ Revisionary Jurisdiction o f  The 
High Court - Orders under S .57(l 1) - Irrigation work - Cultivation Rights - 
Power o f  Commissioner to Inquire S.34. S.35.

The A ppellant com plained to the Com m issioner of A grarian Services th a t 
the R espondent had  constructed  a  wall across the irrigation channel 
which fed h is paddy field. An Inquiry w as held u n d er S .56(l) the 
C om m issioner w as of the view th a t, a  wall h ad  been constructed , an d  a 
direction was given to dem olish the said  wall.

The High C o u rt rev e rsed  th e  sa id  O rd e r on th e  g ro u n d  th a t  
C om m issioner h a s  no power to m ake any  Order, in respect of an  
obstruction  to a irrigation work.

Held :

(i) In term s of S.3 and  S.4 of Act 19 of 1990, High C ourt h as  A ppella te / 
Revisionary ju risd iction  only in respect of o rders m ade u n d er S.5 & S.9 
of the A grarian Services Act.

(ii) According to Article 154 P(4) of the 13u’ A m endm ent, the High 
C ourt h as  ju risd ic tion  to issue  w rits of 'C ertiorari' ag a in st any person 
exercising w ithin the province any  pow er u n d e r any  law or any s ta tu te  
m ade by a  Provincial Council, estab lished  for th a t province in respect of 
any  m atte r se t ou t in the Provincial Council list.

(iii) An inquiry  in respect of an  obstruction  upon  any  channel or w ater 
course com prised in any m inor irrigation work is no t a  m atter se t ou t in 
the Provincial List.

The O rder of the High C ourt Ju d g e  is void ab-initio  as there w as total 
w ant of ju risd iction .

(iv) In term s of the  Provisions of Act 58 of 1979 the C om m issioner h a s  the 
power to inquire into any obstruction  to irrigation work and  p rosecu te
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persons who are guilty. The provision take away the jurisdiction of the 
C ourts by necessary  im plication on a parity of reasoning.

AN APPEAL from the O rder of the High Court of Negombo.

Case referred to  :

1. Premathilaka v. Kularatne (1996) 2 SLR 257

Rohan Sahabandu  w ith A thula Perera for 2nd Respondent-Appellant.
W. D ayaratne  for Petitioner-Respondent.

Cur. adv. vult.

N ovem ber 14, 2000 .
JAYAWICKRAMA, J.

. T h is  is a n  ap p e a l to se t aside  the  o rd er of th e  learned  High 
C o u rt J u d g e  of Negom bo d a te d  23. 01. 1996 a n d  to confinn  the 
o rd er of th e  A ss is ta n t C om m issioner of th e  A grarian  Sendees. 
G a m p a h a  d a ted  24. 04. 1995.

T he 2 nd R esponden t-A ppellan t a n d  som e o th e r cu ltiva to rs  
m ad e  a  c o m p la in t to th e  A dditional D ivisional S ecre tary  of 
D ivulap itiya  a n d  th e  A ss is ta n t C om m issioner of A grarian  
S e rv ic e s , G a m p a h a  th a t  th e  P la in tif f -R e s p o n d e n t h a s  
c o n s tru c te d  a  w all a c ro ss  th e  irriga tion  c h a n n e l w hich fed 
th e  p ad d y  field cu ltiva ted  by th e  A ppellan t an d  the  o th er 
cu ltiv a to rs . T he 1st R esp o n d en t-R esp o n d en t inqu ired  in to  the  
m a tte r  a n d  by  h is  o rder d a ted  24. 04. 1995 held th a t  the 
P e titio n e r-R esp o n d en t h a d  c o n s tru c te d  a  wall ac ro ss  the  
c h a n n e l a n d  o b s tru c te d  the  irriga tion  c h a n n e l an d  d irected  
th a t  th e  sa id  w all be  dem o lished  on  or before 30. 04. 1995.

A gainst th is  o rd e r  th e  p e titio n e r  filed a w rit app lication  
before th e  High C o u rt of Negom bo a n d  th e  lea rn ed  High C ourt 
Ju d g e  by h is  ju d g m e n t d a ted  23. 1. 1996 held  th a t  Section  
57(1) of th e  A grarian  Serv ices Act does n o t em pow er the  
C om m issioner to in q u ire  in to  a n d  m ak e  o rd ers  a s  “the  section  
does n o t in c lu d e  irrig a tio n  w o rk s w ith in  th e  scope of su c h  
in q u iry ”. T he lea rn ed  High C o u rt Ju d g e  fu r th e r  held  th a t  the  
“p u rp o r te d  in q u iry  he ld  by  th e  1st R e sp o n d e n t on  th e  
c o m p la in t of o b s tru c tio n  to  a  irr ig a tio n  c h a n n e l by th e
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petitioner, a t  th e  in s ta n c e  o f th e  2 nd R esp o n d en t, is  b o th  
c o n tra ry  to  law  a n d  w ith o u t a n y  a u th o r ity  of law; a n d  th e  
im p u g n e d  o rd e r  m a d e  by  th e  1st r e s p o n d e n t  o n  th o s e  
p roceed ings th ere fo re  h a s  no  force o r effect in  law ”.

The A ss is ta n t C om m issioner of A g ra rian  S erv ices b y  P6 
d a ted  24. 04. 1995 p u rp o rte d  to m ak e  h is  o rd e r  u n d e r  S ec tio n  
5 7 (1 ) o f  th e  A g r a r i a n  S e r v ic e s  A c t. T h e  A s s i s t a n t  
C om m issioner in  h is  affidavit filed in  th is  C o u rt s ta te s  th a t  th e  
inqu iry  w as  held  u n d e r  S ec tion  56(1) of th e  A g ra rian  Serv ices 
Act a n d  th a t  d u e  to  a  ty p o g rap h ica l e rro r, it w a s  s ta te d  in  P6 
th a t  th e  o rd er w as  b e ing  conveyed u n d e r  S ec tio n  57(1) o f th e  
Act. T h is fact is co rrec t a s  th e  p ro ceed in g s d a te d  29. 03 . 1995 
clearly  s ta te s  th a t  th e  in q u iry  w as  held  u n d e r  S ec tio n  56(1) of 
th e  Act.

A ccording to  S ec tio n s  3 a n d  4  of th e  H igh C o u rt of th e  
Provinces (Special p rovisions) Act No. 19 of 1990  “a  H igh C o u rt 
sh a ll exerc ise  ap p e lla te  a n d  rev is ionary  ju r is d ic tio n  in  re sp e c t 
of o rd e rs  m ad e  u n d e r  S ec tion  5 o r S ec tion  9  o f th e  A gra rian  
Serv ices Act No. 58  o f 1979, in  re sp e c t o f a n y  lan d  s itu a te d  
w ith in  th a t  province".

A ccording to  A rticle 154 P(4) of th e  13 a m e n d m e n t to  th e  
C o n s titu tio n , a  H igh C o u rt sh a ll  have ju r is d ic tio n  to  is s u e  
acco rd in g  to  law, w rits  of ce rtio ra ri e tc  a g a in s t an y  p e rso n  
exercising , w ith in  th e  province, an y  pow er u n d e r  an y  law; or 
an y  s ta tu te  m ad e  by th e  Provincial C ouncil e s ta b lish e d  for th a t  
Province, in  re sp e c t o f a n y  m a tte r  se t o u t  in  th e  P rovincial 
C ouncil list. An in q u iry  in  re sp e c t of an  o b s tru c tio n  u p o n  a n y  
c h a n n e l o r w a te rc o u rse  co m p rised  in  a n y  m in o r irrig a tio n  
w ork  is n o t a  m a tte r  se t o u t  in  th e  Provincial list.

In view  o f th e  above provisions o f  law  a High Court o f  
th e  province has appellate and revisionary ju risd iction  
on ly  in  resp ect o f  orders m ade under S ectio n  5 and S ectio n  
9  o f  th e  Agrarian S erv ices Act. T herefore  th e  High Cou rt h a s
no  a p p e lla te  a n d  rev is io n ary  ju risd ic tio n  in  re sp e c t of o rd e rs  
m ad e  u n d e r  th e  o th e r  S e c tio n s  of th e  A g ra rian  Serv ices Act. As 
fa r  a s  th e  A g ra rian  Serv ices Act is co n cern ed  th e  only  ap p e lla te
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a n d  rev isiona iy  ju risd ic tio n  w h ich  a  High C ourt h a s  is in 
regard  to o rd ers  m ade  u n d e r  Section  5 or Section 9 of the 
A grarian  Services Act. In  th e  in s ta n t  case  the  A ssistan t 
C om m issioner of th e  A grarian  S endees h a s  m ade  h is  order 
u n d e r  Section  56(1) of th e  A grarian  Services Act. A gainst su ch  
a n  o rd er a  p rovincial High C o u rt h a s  no appellate , revisionary 
o r w rit ju risd ic tio n .

Therefore the  ju d g m e n t in  th e  in s ta n t  case  by the  learned  
High C ourt Ju d g e  is void ab  initio a s  th ere  w as a to tal w an t of 
ju risd ic tio n  in  th e  C ourt. Therefore I hold th a t  the  learned  High 
C o u rt Ju d g e  h a s  e rred  in  law  by e n te rta in in g  an d  decid ing  on 
th e  w rit ap p lica tio n  m ad e  to th e  High C ourt.

T he  le a rn e d  C o u n se l for th e  P e tit io n e r-R e sp o n d e n t 
s u b m i t te d  t h a t  th e  A s s i s t a n t  C o m m is s io n e r  h a s  no 
ju risd ic tio n  to in q u ire  in to  in  resp e c t of a n  o b s tru c tio n  to 
irriga tion  w orks. He co n ten d ed  th a t  prov isions of the  Act are  
veiy  c lea r a n d  th e  Act h a s  alw ays described  ‘irriga tion  w ork’ 
a n d  ‘cu ltiv a tio n  r ig h ts ’ a s  two d is tin c t e lem en ts  of the  A grarian  
Serv ices Act a n d  therefo re  th e  a u th o rity  u n d e r  Section  57 
c a n n o t  em pow er th e  C o m m iss io n e r to in q u ire  in to  any  
co m p la in t on  a n  alleged o b s tru c tio n  to a  irriga tion  work.

T he p ream b le  to th e  A grarian  Services Act se t o u t am ong  
o th e r  th in g s  to provide for m ax im u m  productiv ity  of paddy 
a n d  o th e r  a g ric u ltu ra l la n d s  th ro u g h  the  p ro p er u se  and  
m an a g e m e n t of a g ric u ltu ra l c ro p s  a n d  to confer a n d  im pose 
c e rta in  pow ers a n d  d u tie s  on  th e  C om m issioner. A ccording 
to  sec tio n  39(5) of th e  Act every D epu ty  a n d  A ss is ta n t 
C om m issioner a p p o in te d  u n d e r  th is  Section  sha ll in  the  
exerc ise  of th e  pow ers a n d  th e  perfo rm ance  of h is  d u tie s  
u n d e r  th is  Act be su b je c t to th e  d irec tion  a n d  con tro l of the  
C om m issioner.

U nder S ec tion  42(l)(d), th e  C om m issioner or an y  o th er 
p e rso n  generally  o r specia lly  au th o rize d  by h im  in  th a t  b eh a lf  
m ay  su m m o n  a  m eeting  of th e  ow ner cu ltiv a to rs  an d  o ccup iers  
of a g ric u ltu ra l lan d  w ith in  s u c h  a re a  a s  m ay  de te rm in ed  by



CA A bey sin u. Premaratne (Jayawickrama, J.) 377

him  for th e  p u rp o se  o f m ak in g  ru le s  am o n g  o th e r  th in g s  
rela ting  to th e  efficient m a n a g e m e n t o f irriga tion  w ater.

U n d er S ec tio n  42(10) th e re  is p rov ision  to  se lec t p e rso n s  
to  a s s is t  th e  C u ltiva tion  Officer in  m a tte rs  re la tin g  to  th e  
p ro tec tion  of irrig a tio n  w o rk s a n d  for th e  co n se rv a tio n  of w a te r 
supp lied  therefrom .

U nder S ec tion  42(11) a n y  p e rso n  so  se lec ted  sh a ll have , 
su b jec t to th e  con tro l a n d  d irec tio n  o f th e  C om m issioner o r an y  
p e rso n  au th o rize d  in  th a t  b e h a lf  by  th e  C om m issioner, th e  
pow er to  o rd e r a n y  ow ner o r o ccu p ie r of a g ric u ltu ra l la n d  to 
tak e  s te p s  a s  he  m ay  deem  n e c e ssa ry  reg a rd in g  th e  collective 
resp o n sib ilitie s  of s u c h  o w n ers  o r o c cu p ie rs  in  reg a rd  to 
irriga tion  a n d  cu ltiv a tio n  p rac tic e s  a n d  in  re sp e c t of th e  
p ro tec tion  of m in o r irrig a tio n  w o rk s a n d  th e  co n se rv a tio n  of 
w a te r su p p lied  therefrom .

U n d er S ec tio n s  34 , a n d  35  of th e  A ct th e re  a re  p rov isions 
for th e  efficient m a n a g e m e n t of irr ig a tio n  w a te r  u n d e r  th e  
C o m m is s io n e r ’s s u p e r v i s io n .  F o r  t h a t  p u r p o s e  th e  
C om m issioner h a s  th e  pow er to  a llocate  d u tie s  to  ow ner 
cu ltiv a to rs  o r occup ie rs . U n d e r S ec tio n  3 5  of th is  Act for th e  
p u rp o se  of cu ltiv a tin g  a g ric u ltu ra l la n d s  in  acco rd a n ce  w ith  
th e  p rov isions of th is  Act, th e  C o m m issio n er by  a su p e rv is io n  
o rd er p lace  th e  ow ner c u ltiv a to r  o r o c c u p ie r u n d e r  th e  
C om m issioner’s superv is ion .

U n d er S ec tio n s  43  a n d  46  of th e  Act th e  C om m issioner h a s  
th e  pow er to  a p p o in t A grarian  Serv ices C om m ittees  to  fu n c tio n  
u n d e r  h is  d irec tio n  a n d  su p e rv is io n . S u c h  A grarian  Serv ices 
C o m m itte e  s h a ll  c o -o rd in a te  th e  a g r ic u l tu ra l  a c tiv it ie s  
a n d  im p lem en t th e  a g ric u ltu ra l po lic ies of th e  govern m en t 
a n d  s h a l l  b e  s u b je c t  to  th e  c o n tro l  a n d  d ire c tio n  o f 
the  C om m issioner.

U n d er S ec tion  48  of th e  Act w h ere  a n  A grarian  S en d ees  
C om m ittee  a fte r  be ing  d irec ted  by  th e  C o m m iss io n e r to 
exerc ise , perfo rm  o r d isc h a rg e  a n y  pow er, d u ty  o r fu n c tio n  
con ferred  o r im posed  on  o r a ss ig n e d  to s u c h  com m ittee  by o r
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u n d e r  th is  Act o r by an y  reg u la tio n s  m ad e  th e reu n d er, fails 
to  do so  w ith in  the  tim e specified in  the  d irection , the 
C om m issioner m ay  exercise, perform  or d ischarge  su c h  power, 
d u ty  o r fu n c tio n  a n d  an y  a c t so done by th e  C om m issioner 
u n d e r  th e  p rov isions of th is  S ection  sh a ll be  deem ed to have 
b een  done  by  s u c h  com m ittee.

U nder S ec tio n  55 of th e  Act th e re  m ay  be appo in ted  by 
n a m e  o r by  office su c h  n u m b e r  of C u ltiva tion  officers a s  m ay 
be  n e c e ssa ry  for th e  p u rp o se  of th is  Act, a n d  the  officers so 
ap p o in te d  sh a ll be  su b je c t to th e  genera l con tro l an d  direction  
of th e  C om m issioner an d  su c h  officers a s  d irected  by the  
C om m issioner p ro se c u te  an y  p e rso n  w ho com m it any  offence 
refe rred  to  in  S ec tion  56.

U n d er S ec tion  56  of th e  Act, every p e rso n  w ho wilfully and  
m isch ievously  b locks up , o b s tru c ts  or en c ro ach es  u p o n  or 
c a u s e s  to  be  in  an y  w ay b locked  u p , o b s tru c te d  or encroached  
u p o n  a n y  c h a n n e l or w a te rc o u rse  com prised  in  any  m inor 
irrig a tio n  w ork; o r wilfully a n d  m isch ievously  c u ts  the  b u n d , 
b a n k , o r an y  p a r t  of an y  m in o r irriga tion  w ork; or wilfully an d  
m isch ievously  c a u s e s  w aste  of w a te r conserved  by any  m inor 
irr ig a tio n  w ork; o r w ilfully a n d  w rongfully  d raw s  off or converts  
to  h is  ow n u se  a n y  s u c h  w ater, sh a ll be guilty  of a n  offence 
u n d e r  th is  Act.

Every p e rso n  w ho w ith o u t law ful c a u se  re s is t or o b s tru c t 
th e  C om m issioner o r any  p e rso n  au th o rize d  in  th a t  beh a lf 
by  th e  C om m issioner in / th e  law ful d isch arg e  of any  d u ty  
im posed  u p o n  h im  by th is  Act sh a ll be gu ilty  of a n  offence 
[Section  56(2)].

U n d er S ec tion  57 th e  C om m issioner h a s  pow er on  a 
co m p la in t m ad e  to  h im  to in q u ire  in to  a n y  in te rfe rence  w ith  
th e  cu ltiv a tio n  rig h t of s u c h  ow ner c u ltiv a to r or occupier. T his 
p rov isions is app licab le  only to  cu ltiv a tio n  r ig h ts  a n d  n o t 
in te rfe ren ce  w ith  reg ard  to irrig a tio n  w ork.

Every p e rso n  w ho is gu ilty  of a n  offence u n d e r  th is  Act m ay 
be p ro se c u te d  before a  M ag istra te  a n d  on  conviction  a fte r tria l 
be  liab le  to  im p riso n m en t a n d  o r /f in e . (Section 58).
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W hen one ta k e s  in to  co n sid e ra tio n  th e  above p rov isions 
it is a b u n d a n tly  c lea r th a t  th e  C om m issioner o r a n y  o th e r  
officer or p e rso n  u n d e r  th e  su p e rv is io n  a n d  d irec tio n  of th e  
C om m issioner h a s  th e  pow er to in q u ire  in to  in  re sp e c t of 
o b s tru c tio n  to  irrig a tio n  w ork  a n d  to  p ro se c u te  p e rso n s  w ho 
a re  found  guilty . In  view o f th e  above prov isions th e  co n te n tio n  
of th e  lea rn ed  c o u n se l for th e  p e titio n e r-re sp o n d e n t, th a t  th e  
C om m issioner h a s  no  ju risd ic tio n  to  in q u ire  in to  a  c o m p la in t 
of o b s tru c tio n  in  re sp e c t of irrig a tio n  w ork  is  w ith o u t a n y  
m erit.

The p ream b le  to  th e  A grarian  S erv ices A ct s e ts  o u t  th a t  it 
is a n  Act to provide se cu rity  of te n u re  for te n a n t  c u ltiv a to r  of 
pad d y  lan d s , to  provide for th e  e s ta b lish m e n t of A g ra rian  
Services C om m ittees a n d  to  confer a n d  im pose  pow ers of 
su perv is ion  to  be  exerc ised  by  th e  C o m m issio n er over s u c h  
com m ittee , a n d  provide for th e  d e te rm in a tio n  of ten u ria l 
a n d  o th e r  d is p u te s  re la tin g  to  a g r ic u ltu ra l  la n d  by  th e  
C om m issioner o f A gra rian  Services. T he p ro v is io n s  o f th e  
A grarian  S erv ices A ct ta k e  aw ay  th e  ju r isd ic tio n  o f th e  C o u rts  
by n e c e s sa iy  im p lica tion  on  a  p a rity  of rea so n in g . (Vide; 
Prem athilake v. K ularatne a n d  others"1].

In view of th e  above re a s o n s  I se t a s id e  th e  above ju d g m e n t 
of th e  lea rn ed  H igh C o u rt J u d g e  d a te d  24 . 01. 1996 a n d  
confirm  th e  o rd er m ad e  by  th e  A ss is ta n t C o m m issio n er of 
A grarian  Serv ices of N egom bo d a te d  24. 04. 1995 w h ich  is 
m ark ed  ‘P6’

T he ap p e a l is allow ed w ith  co s t fixed a t  Rs. 1 0 ,0 0 0 /-  
payab le  by th e  P e titio n e r-R esp o n d e n t to th e  2 nd R esp o n d en t-  
A ppellant.

JAYASINGHE, J . I agree.

A ppea l a llow ed.

Note by Editor : The Suprem e Court in S .C .Spl LA 2 5 6 /2 0 0 0 .  
on 12. 01. 2001 refu sed  Specia l Leave to the Suprem e Court.


