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N AVAR ATN E

v s
W A D U G O D A P IT IY A  A N D  O T H E R S

COURT OF APPEAL 
SOMAWANSA, J. (P/CA)
CALA 452/2004 
DC KANDY 21172/1 
MARCH 17, 2005

Civil Procedure Code, sections 438/754(2)7757 and 759(2) —  Leave to appeal
— Not supported by a valid affidavit — Consequences ? — Affidavit not signed 
by the party —  Bona fide mistake in signing the petition and not the affidavit 7
— Acceptance of same 7 — Could a corrected affidavit be submitted later 7 
Should an affidavit accompany the petition 7

The defendants respondents contended that the application for leave to 
appeal is not properly constituted in that the plaintiff petitioner’s amended 
petition is not supported by a valid affidavit -  not being signed by the plaintiff- 
petitioner -  and in the circumstances should be dismissed in limine.

The position of the plaintiff petitioner was that after reading the affidavit, 
thinking he signed the affidavit placed his signature on the petition instead of 
placing same on the affidavit, and that it is a bona fide mistake.

HELD:

(i) The purported affidavit does not comply with the provisions contained 
in section 438.

(ii) It is seen that in the instant application for leave, the averments contained 
in the petition are not supported by a valid affidavit. The application for 
leave to appeal is not properly constituted and has to be rejected.

Per SOMAWANSA, J. (P/CA)

“In the instant application in making the purported affidavit, I would say not 
only the attorney-at-law on record, but the plaintiff petitioner as well as the 
Justice of Peace had been negligent and careless. Such acts should not be 
condoned or considered as technicalities that should be overlooked.”
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Per SOMAWANSA, J. (P/CA)

“Though in section 757 the words used are “such petition shall be supported 
by affidavit” which indicate that the affidavit need not be accompanied with the 
petition and the supporting affidavit could be tendered after any mistake has 
been corrected with permission of court, I am not inclined to hold such a view 
-  my considered view is that a valid affidavit in compliance with section 438 
should be tendered supporting the averments in the petition, and section 
759(2) cannot be made use of to bring about legal validity or sanctity to a 
purported affidavit invalid and unacceptable in law."

APPLICATION for leave to appeal from an order of the District Court of Kandy, 
on a preliminary objection raised.

Cases referred t o :

1. Clifford Ratwatte vs Thilanga Sumathipala (2001) 2 Sri LR 56

2. Keerthiratne vs Udena Jayasekera (1990) 2 Sri LR 346

3. Meeruppe Sumanatissa Therunnanse vs Warakapitiya Sangananda 
Therunanse 66 NLR 333

A. Anees for petitioner.

D. Jayasuriya with Jeffry Zainudeen for respondents.

J u n e  0 3 ,2 0 0 5

A N D R E W  S O M A W A N S A , J .  (P /C A )

W h e n  this application  for lea ve  to ap p ea l w a s  taken  up for inquiry, counsel 

fo r th e  d e fe n d a n ts -re s p o n d e n ts  to o k  up  a  p re lim in a ry  o b jec tio n  th a t th e  

app lication  for le a v e  to  a p p e a l is not p roperly  constitu ted  in that th e  plaintiff- 
p etitio n er’s a m e n d e d  petition  filed  in th is  C o u rt is not su p po rted  by a  valid  

affidav it. S in c e  th e  p urpo rted  a ffid av it te n d e re d  w ith  th e  a m e n d e d  petition  

h a s  n o t b e e n  s ig n e d  b y  th e  p la in tiff-p e titio n er, th e  p la in tiff-p e titio n er’s 

p u rp o rte d  a p p lic a tio n  o u g h t to  b e  d is m is s e d  in limine. O n  th e  a fo re s a id  

p re lim in a ry  o b jec tio n  both  p a rtie s  a g re e d  to  te n d e r  w ritten  su b m iss io ns  

a n d  h a v e  te n d e re d  th e ir  su b m iss io n s .
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T h e  re le v a n t fa c ts  a re  th e  p la in tiff-p e titio n er filed  th e  in s tan t ap p lica tio n  

fo r le a v e  to  a p p e a l in itia lly  b y  a  p etition  a n d  a ffid a v it d a te d  0 1 .1 2 .2 0 0 4 .  

T h e re a f te r  th e  p la in tiff-p e titio n e r o b ta in e d  le a v e  o f th is  C o u rt a n d  filed  a n  

a m e n d e d  petition an d  an  affidavit purported to  b e  that of th e  plaintiff-petitioner 

but not s ig n e d  b y  th e  p la in tiff-pe tition er.

T h is  fa c t is c o n c e d e d  by th e  c o u n s e l fo r th e  p la in tiff-p e tit io n e r in h is  

w ritten  s u b m is s io n s  w h e re in  h e  s a y s  th e  p la in tiff-p e titio n e r h a s  file d  a n  

a ffid a v it b u t a p p a re n tly  not p la c e d  th e  s ig n a tu re  a t  th e  e n d  o f th e  a ffid a v it  

a g a in s t th e  ju ra t c la u s e . H e  su b m its  th a t th is  is a  b o n a  fid e  m is ta k e  on  

th e  p art o f th e  p e titio n e r w h o  o b v io u s ly  p la c e d  th e  s ig n a tu re  a fte r  re a d in g  

th e  a ffid a v it th in k in g  th a t h e  s ig n e d  th e  a ffid a v it in th e  p re s e n c e  o f th e  

J u s tic e  of P e a c e  w h o  a tte s te d  his s ig n a tu re , b u t th a t th e  a ffirm a n t by  

m is ta k e  h a s  p la c e d  th e  s ig n a tu re  on  th e  pe titio n  in s te a d  o f p la c in g  th e  

s a m e  on th e  a ffid a v it. H e  fu rth e r  s u b m its  th a t a  bona fide m is ta k e  in n o t 

p la c in g  th e  s ig n a tu re  on to  th e  right p a p e r  sh o u ld  no t je o p a rd iz e  th e  

g e n u in e  a p p lic a tio n  fo r le a v e  to  a p p e a l fo r th e  p la in tiff-p e tit io n e r in th e  

b e lie f th a t h e  s ig n e d  a n  a ffid av it h a s  b y  m is ta k e  p la c e d  h is  s ig n a tu re  on  to  

th e  petition .

B e  th a t a s  it m a y , th e  a fo re s a id  m is ta k e  on  th e  p a rt o f th e  p la in tiff- 

p e titio n e r c le a r ly  in d ic a te s  th a t th e  p u rp o rte d  a ffid a v it h a s  no t b e e n  re a d  

o v e r an d  e x p la in e d  to  th e  p la in tiff-p e titio n e r n o r h a s  th e  p la in tiff-p e titio n er  

h im se lf re a d  th e  a ffid av it w h ich  is fa ta l to  th e  va lid ity  o f th e  sa id  a ffid av it. If 

a s  th e  p la in tiff-p e titio n e r tries  to  m a k e  o u t th a t h e  p la c e d  his s ig n a tu re  on  

th e  petition  in s tea d  of on th e  a ffid av it th en  th e  p u rp o rte d  a ffid av it h a s  b e e n  

s ig n e d  b y  th e  J u s tic e  of P e a c e  p rio r to  th e  p la in tiff-p e tit io n e r p la c in g  his  

s ig n a tu re  on th e  pe titio n , fo r it is o b v io u s  th a t th e  J u s tic e  of P e a c e  sh o u ld  

h a v e  o b s e rv e d  th a t th e  a ffirm a n t’s s ig n a tu re  w a s  n o t on  th e  a ffid av it w h e n  

h e  e n te re d  th e  ju ra t c la u s e . In e ffe c t it is o bv io u s  th a t th e  p u rpo rted  a ffidav it 

d o e s  not c o m p ly  w ith  th e  p ro v is ion s  c o n ta in e d  in s e c tio n  4 3 8  o f th e  C ivil 

P ro c e d u re  C o d e  w h ich  re a d s  a s  fo llo w s :

“E v e ry  a ffid a v it m a d e  in a c c o rd a n c e  w ith  th e  p ro c e e d in g  

p ro v is io n s  shall b e  s ig ned  b y  th e  d e c la ra n t  in th e  p re s e n c e  of
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th e  court, J u s tic e  o f th e  P e a c e , o r C o m m is s io n e r fo r O a th s  or 

p ers o n  q ua lified  b e fo re  w h o m  it is sw o rn  o r a ffirm e d ”.

P ro vis io n  re la tin g  to  a p p lic a tio n  fo r le a v e  to  a p p e a l a re  la id  d o w n  in 

S ectio n  7 5 4 (2 )  re ad  to g e th e r w ith  section  7 5 7  of th e  C ivil P ro c e d u re  C o d e . 

T h e  re le v a n t p ro v is ion s  o f sec tio n  7 5 7  o f th e  C iv il P ro c e d u re  C o d e  re a d s  

a s  fo llo w s :

“E v e ry  ap p lica tio n  fo r le a v e  to  a p p e a l a g a in s t a n  o rd e r of court 

m a d e  in th e  c o u rs e  o f a n y  civil ac tio n , p ro c e e d in g  o r m a tte r  

shall b e  m a d e  b y  petition du ly  s ta m p ed , a d d re s s e d  to  th e  C o u rt 

o f A p p e a l a n d  s ig n e d  by th e  p arty  a g g rie v e d  o r h is re g is te re d  

atto rn ey . S u c h  petition  sh a ll b e  su p p o rte d  by a ffid av it”.

T h u s  it is to  b e  se en  that in th e  instant application  for leave , the averm en ts  

c o n ta in e d  in th e  petition  a re  not s u p p o rte d  by a  va lid  a ffid av it. T h e re fo re  

o n e  h a s  to  c o n c e d e  th a t th e  p la in tiff-p e titio n e r’s a p p lic a tio n  fo r le a v e  to  

a p p e a l is n o t p ro p e rly  co n s titu te d  a n d  h a s  to  b e  re je c te d .

In th e  c a s e  o f Clifford Ratwatte vs  Thilanga Sumathipala('>

it w a s  h e l d :

‘T h e  d e p o n e n t s ta te s  th a t h e  is a  C h ris tian  an d  m a k e s  o a th , 

th e  jurat c lause a t th e  en d  of th e  affidavit s ta tes  that th e  dep on an t 

h a s  a ffirm ed . T h e  a ffid av it is d e fe c tiv e .”

It w a s  fu rth e r  h e ld :

“S u b s e q u e n t e x p la n a tio n  c a n n o t b e  used  to  co rrec t in a n y  w a y  

w h a t is o b v io u s  on th e  fa c e  of th e  a ffid av it in q u e s tio n  a n d  

th e re fo re  it is no t a n  a ffid a v it w h ich  h as  a n y  leg a l va lid ity  or 

sanc tity  a n d  th e re fo re  th e re  w a s  no affid av it a s  requ ired  by law  

filed w ith  th e  P etition  w ith in  1 4  d ays , as  co n tem p la te d  in section  

7 5 7 (1 )  -  C .P .C . “It is n o t a  m is ta k e  a s  to  fo rm a lity  th a t c a n  b e  

cu re d  u n d e r s. 7 5 9 (2 ) .”
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C o u n s e l fo r th e  p la in tiff-pe tition er a ls o  re fe rs  to  sectio n  7 5 9  o f th e  

Civil Procedure Code w h ich  re a d s  a s  fo llo w s  :

7 5 9 (1 )  “If th e  petition  o f a p p e a l is n o t d ra w n  up  in th e  m a n n e r  in th e  last 

p re c e d in g  s e c tio n  p re s c rib e d , it m a y  b e  re je c te d , o r b e  re tu rn e d  to  th e  

a p p e lla n t  fo r th e  p u rp o s e  o f b e in g  a m e n d e d , w ith in  a  t im e  to  b e  fix e d  b y  

th e  c o u r t ; o r b e  a m e n d e d  th e n  a n d  th e re . W h e n  th e  c o u rt re je c ts  u n d e r  

th is  s e c tio n  a n y  petitio n  o f a p p e a l, it sh a ll re co rd  th e  re a s o n s  fo r su ch  

re je c tio n . A n d  w h e n  a n y  p etition  of a p p e a l is a m e n d e d  u n d e r th is s e c tio n , 

th e  J u d g e , o r su ch  o fficer a s  h e  shall a p p o in t in th a t b eh a lf, sh a ll a tte s t th e  

a m e n d m e n t b y  h is  s ig n a tu re .”

(2 )  “In  th e  c a s e  o f a n y  m is ta k e , o m iss io n  o r d e fe c t o n  th e  p a rt o f a n y  

a p p e lla n t in c o m p ly in g  w ith  th e  p ro v is io n s  o f th e  fo re g o in g  s e c tio n s , th e  

C o u rt o f A p p e a l m ay , if it sh o u ld  b e  o f o p in io n  th a t th e  re s p o n d e n t h a s  no t 

b e e n  m a te r ia lly  p re ju d ic e d , g ra n t re lie f on  su ch  te rm s  a s  it m a y  d e e m  

ju s t”.

In th is  re s p e c t, I w o u ld  re fe r to  th e  d e c is io n  in Keerthiratne v s  Udena 

Jayasekera(2>

w h e re in  it w a s  h e ld  :

“T h e  p ro v is io n s  o f s e c tio n  7 5 9 (2 )  o f th e  C iv il P ro c e d u re  C o d e  

can n o t b e  invoked  to  c o n d o n e  th e  n eg lig en ce  an d  c a re le ss n e ss  

o f th e  a tto rn e y -a t- la w  on  re c o rd ”.

In th e  in s tan t a p p lic a tio n  in m a k in g  th e  p u rp o rte d  a ffid a v it, I w o u ld  s a y  

n ot o n ly  th e  A tto rn e y -a t-L a w  on re c o rd  b u t th e  p la in tiff-p e tit io n e r a s  w e ll 

a s  th e  J u s tic e  of P e a c e  h a d  b e e n  n e g lig e n t a n d  c a re le s s . S u c h  ac ts  

sh o u ld  n o t b e  c o n d o n e d  o r c o n s id e re d  a s  te c h n ic a lit ie s  th a t sh o u ld  b e  

over-looked.

C o u n s e l fo r th e  p la in tiff-p e titio n er a ls o  inv ites  us to  c o m p a re  p rovis ions  

c o n ta in e d  in s e c tio n  7 5 7  o f th e  C iv il P ro c e d u re  C o d e  w ith  s e c tio n  7 6 6  of
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th e  C iv il P ro c e d u re  C o d e  a n d  su b m its  th a t in sec tio n  7 5 7  of th e  C ivil 

P ro c e d u re  C o d e  w o rd s  u s e d  a re  “su ch  petition  sh a ll b e  su p p o rte d  by  

a ffid av it” w h ic h  in d ic a te  th a t th e  a ffid av it n e e d  no t b e  a c c o m p a n ie d  w ith  

th e  petition an d  th e  supporting  affidavit cou ld  b e  ten d ere d  a fte r a n y  m istake  

h as  b e e n  co rrec ted  w ith  p erm iss io n  of C o u rt. H o w e v e r I a m  not inclined to  

hold such  a  v iew . M y  co n s id e re d  v ie w  is th a t a  valid  a ffidav it in co m p lia n c e  

w ith section 4 3 8  of th e  Civil P ro ce d u re  C o d e  should b e  ten d ere d  supporting  

th e  a v e rm e n ts  in th e  petition  a n d  section  7 5 9 (2 )  c a n n o t b e  m a d e  use  of to  

bring  a b o u t le g a l v a lid ity  o r sa n c tity  to  a  p u rp o rte d  a ffid av it invalid  an d  

u n a c c e p ta b le  in law .

C o u nse l for th e  p laintiff-petitioner also  has cited the decision in Meeruppe 

Sumanatissa Therunnanse vs  Warakapitiya Sangananda Terunnanse131

w h e re  it w a s  h e ld  :

“In a n  ap p lica tio n  fo r co n d itio n a l le a v e  to  a p p e a l to  th e  P rivy  

C o u n c il in te rm s  of R u le  2  of th e  S c h e d u le  to  th e  A p p e a ls  

(P riv y  C o u n c il) O rd in a n c e , th e  a b s e n c e  of an  a ffid av it is not 

fa ta l to  a  g ra n t of le a v e .”

H o w e v e r  th e  a fo re s a id  d ic is ion  h a s  n o  re le v a n c e  to  th e  fac ts  of the  

in s tan t a p p lic a tio n  fo r th a t d ec is io n  d e a lt w ith  a p p e a ls  (P riv y  C o u n c il) 

O rd in a n c e  S c h e d u le  R u le s  1 (a ) 2  a n d  3  w h ich  a re  re p e a le d  an d  no longer  

operative.

F o r th e  fo re g o in g  re a s o n s , I w o u ld  hold  th a t th e  p u rp o rte d  a ffidav it 

a c c o m p a n y in g  th e  petition  te n d e re d  by th e  p la in tiff-pe tition er is not a  valid  

affid av it. In th e  c irc u m s ta n c e s , I w o u ld  u ph o ld  th e  p re lim in a ry  ob jec tio n  

ta k e n  on b e h a lf of th e  d e fe n d a n ts -re s p o n d e n ts  an d  d ism iss  th e  p la in tiff- 

p e titio n e r’s a p p lic a tio n  fo r le a v e  to  a p p e a l w ith  co sts  fixed  a t R s . 5 0 0 0 .

Preliminary objection upheld; application dismissed.


