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Agrarian Services Act 58  o f 1979 - S.5(G) - Eviction - Restoration o f  
a person who had surrendered tenancy Rights - Ultra vires - Waiver or 
abandonm ent o f  tenancy - Surrender o f  Rights - Doctrine o f Estoppel.

The Com m issioner after Inquiry, directed th a t the Respondent, who 
claim ed to be the ten an t cultivator be restored to possession on the basis 
th a t he had been evicted by the  Appellant who becam e the ow ner of the 
field u n d er Deed No. 2469. This O rder w as affirmed by the High Court. 
On Appeal.

Held :

(i) The Deed show s unm istakab ly  th a t the sale of the land was not 
sub jec t to any  ande rights: b u t the ande rights have been transferred  to 
the Appellant.

(ii) From the conduct of the R espondent (tenant) in consenting  to be an 
a ttesting  w itness to su ch  a  transac tion  which pu rpo rts  to transfer ande 
rights, active a sse n t on the p a rt of the R espondent to the waiver or 
su rren d er of h is rights m ay be inferred.

(iii) As the R espondent w as the one who acted as the interm ediary an 
inference th a t there w as a  waiver or abandonm en t of tenancy rights, if 
not a  su rren d e r of su ch  righ ts by the Respondent is irresistible in the light 
of the fact th a t the R espondent had  acquiesced in the ac t of the previous 
ow ner of selling the land  w ith the tenancy rights.

(iv) It is reasonab le  to a ssu m e  th a t the R espondent consented  to be a 
signatory to the deed, as an  a ttes tin g  w itness, as  a  m anifestation of the 
w illingness to sell the land to the Petitioner free of ande rights:

(v) Eviction can n o t take place su b seq u en t to a  su rren d er of the right 
to persons. The C om m issioner in ordering the restoration  of the
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R espondent had  acted w ithout legal power to do so. Prior su rren d er 
negates an  eviction.

Per G unaw ardena, J .

"S urrender would be the ac t of law an d  would prevail inspite of the 
in tention  of parties. S u rrender occurs by operation  of law, w hen 
parties to a  lease do som e act so inconsisten t with the subsisting  
relation of landlord and  te n a n t a s  to im ply th a t they have both agreed 
to consider the S u rren d er is m ade.

(ii) S urrender differs from abandonm en t. A bandonm ent of righ ts is 
simply an  ac t on the p a rt of a  le sse e /te n a n t. S u rren d er is a  con trac tual 
act and  occurs by m u tua l consent.

S u rre n d e r  m u s t be reflected  in a c o n se n su a l ac t w here a s  
abandonm ent is a  un ila teral ac t on the p a rt of the tenant.

(iii) The ac t of the R espondent (tenan t - signing such  a  deed) (as an  
attesting  w itness) is tan tam o u n t to a  rep resen ta tion  or holding ou t by the 
R espondent, th a t the A ppellant o b ta in s  title free from tenancy  rights 
which works an  estoppel as aga in st the R espondent (tenant).

APPEAL from the Provincial High C ourt of Kegalle.

Cases referred to  :

1. R v. Fulham  Rent Tribunal (1950) 2 All ER 211
2. A ppuham y a n d  another v. M enike a n d  others (2000) 2 SLR 40
3. Lyon v. Reed 11844) 13 M & W 285
4. Foster v. Robinson  (1950) 2 All ER 341

Raja B andaranayake  for the Appellant.
J.C. Boange  for R espondent.

Cur. ado. vult.

N ovem ber 16, 2000 .
U. DE Z. GUNAWARDENA, J .

T his is a n  ap p e a l from  a n  o rd e r  m ad e  by  th e  H igh C ourt, 
Kegalle, on  30. 10. 1992 d ism iss in g  a n  a p p e a l a g a in s t a n  o rd er 
d a ted  26. 10. 1990 m ad e  by  th e  C o m m issio n er of A grarian  
Serv ices d irec tin g  th a t  th e  re sp o n d e n t, w ho c la im s to be the  
ten a n t-c u ltiv a to r  in  re sp e c t of th e  p a d d y  field in  q u e s tio n  viz. 
M u tte tuw e K u m b u ra  be re s to re d  to  p o sse ss io n  on  th e  b a s is  
th a t  he  h a d  b e e n  evicted  by  th e  A p p e llan t w ho  is ad m itted ly  th e
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ow ner th e re o f  - th e  ap p e llan t h av ing  p u rc h a se d  the  sam e on 
deed  No. 2 4 6 9  d a ted  16. 07. 1988.

T he lea rn ed  C ounse l for th e  re sp o n d e n t h a d  poin ted  ou t 
in  h is  w ritte n  su b m iss io n s  th a t  th e re  b e ing  a  reference to the  
ten a n c y  rig h ts  in  th e  a fo resaid  deed  (W hereby the  ap p e llan t 
becam e th e  ow ner of th e  lan d  in  question) it is n o t open  to the  
a p p e llan t w ho is th e  ow ner of th e  lan d  in  q u e s tio n  to con tend  
th a t  he  (the appellan t) p u rc h a se d  th e  lan d  free from  tenancy  
rig h ts . B u t, in  th e  c irc u m stan c e s  of th is  case , th a t  subm ission  
h a s  so m ew h at recoiled on  its  p ro p o u n d er. It is n o t c lear from 
th e  sa id  deed  a s  to  w ho th e  te n a n t  h a d  been . B u t th e  deed 
(No. 2469) p laces  one m a tte r  beyond  con troversy , th a t  is, th a t  
th e  la n d  h a d  b e e n  sold  n o t su b je c t to, b u t  w ith  th e  tenancy  
rig h ts , if th a t  w ere possib le  in  law . To quo te  the  relevan t 
excerp t from  th e  deed  : . . .

“ S  q o cS efOzs Oaes8c3 saSjd eseo SO 3 8 8  8csg eq’ epq epSScsza’
C3@0D 60."

W h at ca lls  for specia l rem a rk  in  th is  regard  is the  fact th a t  
th e  re sp o n d e n t w ho  c la im s to be th e  te n a n t  h a d  b een  one of the  
a tte s tin g  w itn esse s  to  th e  execu tion  of th e  deed  of tra n sfe r  in 
favou r of th e  ap p e llan t. The deed  show s u n m is tak a b ly  th a t  the  
sa le  of th e  lan d  w as  n o t su b je c t to  an y  A nde righ ts, a s  
co n te n d e d  by  th e  lea rn ed  C ounse l for th e  re sp o n d e n t (tenant), 
b u t  th a t  A nde  r ig h ts  h a d  a lso  b e e n  tra n s fe r re d  to th e  
a p p e llan t. I do n o t th in k  th a t  it is possib le  in  law  to tra n sfe r  
A nde r ig h ts  in  th a t  m a n n e r, b u t  from  th e  co n d u c t of the  
re sp o n d e n t in  c o n sen tin g  to  be a n  a tte s tin g  w itn ess  to su c h  a 
tra n s a c tio n , w hereby  o r w h ich  p u rp o rts  to tra n s fe r  Ande 
rig h ts , active a s s e n t  on  th e  p a r t  of th e  re sp o n d e n t to  the  w aiver 
o r s u r re n d e r  of h is  r ig h ts  (assu m in g  th a t  h e  w as, in  fact, a 
te n a n t  cu ltiv a to r  p rio r to  th e  d a te  o f the  sale) m ay  legitim ately 
be  in ferred . It is  a lso  n o t w ith o u t sign ificance th a t  it w as the  
re sp o n d e n t w ho  a c ted  a s  th e  in te rm ed ia ry  or th e  b ro k er 
be tw een  th e  a p p e lla n t a n d  th e  fo rm er ow ner in  th e  m a tte r  of 
th e  sa le  of th e  lan d  in  q u e s tio n  to  th e  ap p e llan t. In th e
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c irc u m s ta n c e s  a n  in fe ren ce  th a t  th e re  w as  a  w aiver o r  
a b a n d o n m e n t o f te n a n c y  r ig h ts  if n o t a  s u r re n d e r  of s u c h  
rig h ts  by th e  re sp o n d e n t (a ssu m in g  th a t  th e  re sp o n d e n t w as  
a  te n a n t u n d e r  th e  p rev io u s  owner) is a lm o s t irre s is tib le  in  th e  
light of th e  fact th a t  th e  re sp o n d e n t h a d  acq u ie sced  in  th e  a c t 
of th e  p rev ious ow ner, of se lling  th e  lan d  w ith  th e  ten a n c y  
rig h ts  - a n  a c t  of w h ich  th e  re sp o n d e n t h a d  know ledge, b u t  to 
w hich  he m ad e  no  d e m u r  - so to  say. O n th e  c o n tra ry  by sign ing  
th e  deed  of t ra n s fe r  a s  a  w itn ess , a s  exp la ined  above, th e  
re sp o n d e n t h a d  form ally  co n sen te d  to  s u c h  a  tra n s fe r  a n d  
given h is  im p rim a tu r  to  th e  tra n s a c tio n , so to  sp e a k , th a t  is, 
a  tra n s fe r  of h is  r ig h ts  a s  well, w h ich  in  th e  c irc u m s ta n c e s  
w ould  c o n s titu te  ev idence  of a b a n d o n m e n t o r w aiver o r 
su rre n d e r  of te n a n c y  r ig h ts  - if, in  fact, th e  re s p o n d e n t h a d  
been  a  te n a n t  p rev iously . I th in k  it w ould  be m ore co rre c t to say  
th a t  th e re  w as  a  s u rre n d e r , reg a rd in g  w h ich  a sp e c t  m ore  will 
be sa id  la te r  on.

As the  re sp o n d e n t o u g h t to  be he ld  to have  p a r te d  w ith  or 
su rre n d e re d  h is  A nde r ig h ts , of h is  ow n free will, if, in  fact, he  
h a d  any , it is illogical to  co n c lu d e  th a t  h e  w a s  o u s te d  o n  11. 04. 
1990, a s  a lleged by  th e  re sp o n d e n t - a  d a te  w h ich  is  n in e  
m o n th s  s u b s e q u e n t  to  th e  d a te  of th e  e x ecu tin g  of th e  deed  of 
tra n s fe r  (of o w n ersh ip  o f th e  re lev an t land) in  fav o u r of th e  
ap p e llan t. For th e  re s p o n d e n t to  be  o u s te d  o n  11. 04. 1990 - 
he  sh o u ld  hav e  c o n tin u e d  to  exerc ise  A nde r ig h ts  even  
afte r h e  su rre n d e re d  th e m  - a  c o n c lu s io n  w h ich  w ou ld  be 
u n w a rra n te d  a n d  u n re a lis tic  in  th a t  it w ou ld  n o t be m a rk e d  by 
good p rac tic a l se n se  in  everyday  m a tte rs . It is re a so n a b le  to 
a s su m e  th a t  th e  re s p o n d e n t co n se n te d  to  be  a  s ig n a to ry  to th e  
deed  (as a n  a tte s tin g  w itness) a s  a  m an ife s ta tio n  of h is  
w illingness to sell th e  lan d  to  th e  p e titio n e r  free of A nde - r ig h ts  
w h ich  A nde r ig h ts  th e  re s p o n d e n t now  c la im s. T h a t th e  
re sp o n d e n t d id  n o t exerc ise  A nde rig h ts , a fte r  he  s u rre n d e re d  
s u c h  rig h ts , to  w h ich  h is  sign ing  of th e  a fo resa id  deed  on  
16. 07. 1988 a s  a n  a tte s t in g  w itn e ss  a lm o s t u n -e rr in g ly  p o in ts , 
is v ind ica ted , in  som e degree, a lso  by  th e  fac t th a t  th e  
re sp o n d e n t’s n a m e  d o es  n o t a p p e a r  a s  a  te n a n t  c u ltiv a to r  in
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th e  cu ltiv a tio n  com m ittee  reg is te r in  resp ec t of the  y e a rs  1988 
a n d  1989. It is im possib le  to  e s ta b lish  a n  o u s te r  o r eviction on 
11. 04. 1990, a s  alleged by  th e  resp o n d e n t w hen, in  fact, the  
ev idence strongly , if n o t conclusively , su g g ests  the  inference 
th a t  th e  re sp o n d e n t h a d  su rre n d e re d  A nde righ ts  if, in  fact, he 
h a d  h a d  an y  s u c h  rig h ts , p rio r to 16. 07. 1988 - th a t  being  the  
d a te  of th e  p u rc h a se  of th e  lan d  by the  appe llan t, on  the  
a fo resa id  deed  to  w h ich  deed  of tra n s fe r  the  resp o n d en t had  
b e e n  a  s ig n a to ry  a n d  by w h ich  deed  th e  ap p e llan t h a d  bought, 
o r ra th e r  p u rp o rte d  to  buy , th e  lan d  free from  Ande rights.

THE CRUCIAL AND DECISIVE QUESTION ARISING IN THIS 
CASE IS NOT SO MUCH AS TO WHETHER THE ACT OF THE 
RESPONDENT IN SIGNING THE DEED OF TRANSFER (IN 
FAVOUR OF THE APPELLANT) WHEREBY THE PREVIOUS 
OWNER HAD PURPORTED TO SELL THE LAND FREE FROM 
ANDE RIGHTS HAD WORKED A FORFEITURE OF THE 
TENANCY RIGHTS, IF ANY, OF THE RESPONDENT, BUT 
WHETHER IT COULD RATIONALLY BE THOUGHT THAT THE 
RESPONDENT CONTINUED TO BE IN POSSESSION OF THE 
ANDE RIGHTS NOTWITHSTANDING THE RELINQUISHMENT 
OF SUCH RIGHTS AS EVIDENCED BY THE ACQUIESCENCE. 
IF NOT, THE CONSENT OF THE RESPONDENT TO SUCH 
TRANSFER (OF ANDE RIGHTS) ON 16. 07. 1988 a s  evidenced 
by th e  re sp o n d e n t’s s ign ing  th e  deed  of tran sfe r, a s  explained  
above. It is on  th a t  d a te , th a t  is, on  16. 07. 1988 th a t  th e  deed 
p u rp o rtin g  to  tra n s fe r  A nde r ig h ts  w as execu ted . And it is on 
th a t  d a te , therefo re , th a t  th e  re lin q u ish m e n t o r s u rre n d e r  by 
th e  re sp o n d e n t of A nde rig h ts  m u s t  be  held  to have occurred . 
B u t a s  th e  o u s te r  com p la in ed  of by th e  re sp o n d e n t h a d  tak en  
p lace allegedly on  a  very  m u c h  la te r  d a te  i.e. on  11. 04. 1990, 
it is difficult, if no t, im possib le  to  say  th a t  th e  re sp o n d e n t h ad  
b e e n  w rongfully  d isp o sse sse d , w h ich  is  w h a t eviction m ean s, 
in  th e  con tex t, w hen , in  fact, h e  h a d  su rre n d e re d  h is  righ ts  
p rev iously  i.e. on  16. 07 . 1988.

It is only if it h a d  b e e n  e s ta b lish e d  th a t  th e  re sp o n d e n t 
( te n a n t)  h a d  b e e n  e v ic te d  b y  th e  la n d lo r d  t h a t  th e
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C om m issioner could , u n d e r  S ec tio n  5 o f th e  A grarian  Serv ices 
Act, h av e  o rd e re d  th a t  th e  r e s p o n d e n t  b e  r e s to re d  to  
p o ssess io n  a n d  n o t o therw ise . It is reg re tta b le  th a t  n e ith e r  
th e  C om m issioner, n o r  th e  H igh C o u rt J u d g e , n o r  th e  
learned  C o u n se l w ho a rg u e d  th e  m a tte r  before u s , m o st 
laboriously , h a d  a p p re c ia te d  o r h a d  b e e n  even  c o n sc io u s  of 
the  overw helm ing  sign ificance  o f th is  fact i.e. th a t  a n  eviction 
can n o t tak e  place, in  po in t of tim e, s u b s e q u e n t  to  a  su r re n d e r  
of th e  righ t to  p o sse s s  - th is  c a se  is  b e ing  a  s in g u la r  exam ple  
of s u c h  re lin q u ish m e n t o r h a n d in g  over of th e  right.

T he m a in  g ro u n d  on  w h ich  th e  lea rn ed  H igh C o u rt Ju d g e , 
Kegalle, h a d  d ism issed  th e  a p p e a l a g a in s t th e  o rd er of th e  
C om m issioner of A g ra rian  S erv ices se em s to  be  th a t  th e  ap p ea l 
to the  High C o u rt w as n o t on  a  q u e s tio n  of law. It is  t ru e  th a t  
in  te rm s of S ec tion  5(6) of th e  A g ra rian  S erv ices Act. No. 58  of 
1979 a n  ap p e a l a g a in s t a n  o rd e r  m ad e  by  th e  C om m issioner, 
e ither re s to rin g  to p o ssess io n  o r re fu s in g  s u c h  re s to ra tio n  of 
the  te n a n t, is a p p e a lab le  solely  on  a  q u e s tio n  of law. T he 
learned  H igh C o u rt Ju d g e  h a d  b e e n  of th e  view  th a t  find ing  by 
th e  C om m issioner th a t  th e  re sp o n d e n t w a s  te n a n t  - cu ltiv a to r 
a n d  th e  c o n s e q u e n t  o rd e r  r e s to r in g  th e  r e s p o n d e n t  to  
p o ssess io n  on  th a t  footing w as  one  b a se d  on  a  fac tu a l b as is . 
B oth  th e  lea rn ed  H igh C o u rt J u d g e  a n d  th e  C om m issioner had  
m ade a n  e rro r  w ith  re sp e c t to  th e  p reco n d itio n  to  th e  exercise  
of th e  pow er to re s to re  a  te n a n t  - p reco n d itio n , being, a s  
e x p la in e d  a b o v e , e v ic t io n  b y  th e  la n d lo r d .  F o r  th e  
C om m issioner to  exerc ise  th e  pow er o f re s to ra tio n , a s  he  h ad , 
in  fact, do n e  in  th is  case , the  p rec e d e n t fac t of eviction of th e  
te n a n t  by th e  lan d lo rd  m u s t  ex is t o r  m u s t  be proved. T his 
a sp ec t o r q u e s tio n  h a d  b een  w holly overlooked o r g lossed  
over, b o th  by th e  lea rn ed  H igh C o u rt J u d g e  a n d  by th e  
C om m issioner - for b o th  of th e m  h a d  b een  w holly im perv ious 
to th e  o v e rw h e lm in g  s ig n if ic a n c e  o f th e  fac t th a t  th e  
re sp o n d e n t h a d  s igned  th e  deed  of t ra n s fe r  (in favour of th e  
A ppellant) th e re b y  ev incing  h is  w illingness  to p a r t  w ith  or 
su r re n d e r  h is  r ig h ts  of ten a n c y  - if, in  fact, he  h a d  h a d  any . The 
lea rn ed  H igh C o u rt J u d g e  h a d  failed to  a p p re c ia te  th a t  the
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leg is la tu re  h a d  conferred  th e  dec ision  - m ak in g  pow er on  the  
C om m issioner on  th e  b a s is , or a s su m p tio n  th a t  su c h  power 
w ould  be exerc ised  o n  th e  co rrec t legal b as is . As I m yself had  
exp la ined , qu o tin g  Lord G oddard  C .J ., in  m y ju d g m e n t in  
a n o th e r  c a se  i.e. C.A. 1 4 /9 9  : “if a  c e rta in  s ta te  of facts h a s  to 
ex ist before a n  in ferio r trib u n a l have ju risd ic tio n , they  can  
in q u ire  in to  th e  fac ts  in  o rder to  decide w h e th e r or n o t they 
have  ju risd ic tio n , b u t  c a n n o t give them se lves  ju risd ic tio n  by 
a  w rong  dec ision  u p o n  th e m .”

T he C om m issioner in  o rdering  th e  re s to ra tio n  of the 
re sp o n d e n t to  p o ssess io n  h a d  clearly  ac ted  w ith o u t the  legal 
pow er to do  so. T he C om m issioner w ould have  h a d  th e  legal 
pow er to  re s to re  a  te n a n t  to  p o ssess io n  only if th e re  h a d  been  
a  d isp o sse ss io n  by th e  land lo rd . T he g ro u n d  for th is  is th e  u ltra  
v ires d oc trine , for th e  P a rliam en t h a d  never in ten d ed  to confer 
o n  th e  C om m issioner a  pow er to re in s ta te  a  te n a n t w ho h ad  
NOT b een  evicted a n d  w ho h a d  on h is  own su rre n d e re d  
p o ssess io n . In  o rd er for th e  pow er of re s to ra tio n  to be  exercised 
by th e  C om m issioner th e re  m u s t  be  a  fac tu a l precondition , 
w h ich  is: th a t  th e  te n a n t  o u g h t to have  suffered  exaction. The 
C o m m iss io n e r  m a d e  a  s e r io u s  e rro r  in  reg a rd  to  th a t  
p reco n d itio n  a n d  th e re b y  ac ted  w ith o u t ju risd ic tio n . T h is is a 
c lass ic  exam ple  of a  ca se  w here  th e  C om m issioner h a d  acted  
u ltra  v ires, th a t  is, w ith o u t s ta tu to ry  back ing . B u t the  erro r 
th a t  b o th  th e  C om m issioner a n d  th e  lea rn ed  H igh C ourt Ju d g e  
m ad e  w a s  w ith  re sp e c t to  a  p reco n d itio n  to th e  exercise  of the  
pow er - p reco n d itio n , a s  exp la ined  above, be ing  th a t  th ere  
sh o u ld  have  b e e n  a n  eviction of th e  re sp o n d e n t (tenant). It is 
th e  e rro r  th a t  th e  C o m m iss io n e r m ad e  w ith  re sp e c t to 
th a t  p reco n d itio n  (viz. eviction) to  th e  exerc ise  of pow er (of 
res to ra tio n ) th a t  h a d  led to  C om m issioner ac tin g  w ithou t 
ju r is d ic tio n  in  m ak in g  a n  o rd er of re s to ra tio n . As th e  o rder 
m ad e  by  the,.., C o m m iss io n e r r e - in s ta tin g  th e  re sp o n d e n t 
(tenan t) is ex  facie b ad , in a s m u c h  a s  it h a d  been  m ad e  w ith o u t 
th e  legal pow er to  do so, a n  ap p e a l a g a in s t s u c h  a n  o rder m u s t 
be  tre a te d  a s  one o n  a  q u e s tio n  of law  - MORE SO AS THERE 
WAS NO DISPUTE OR CONTROVERSY AS TO THE FACT THAT
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THE RESPONDENT HAD, IN FACT, SIGNED THE DEED OF. 
TRANSFER AS AN ATTESTING WITNESS. As p o in ted  o u t by 
B rian  T h o m p so n  in  h is  tex tb o o k  o n  C o n s titu tio n a l a n d  
A dm inistra tive law  : “P e rh a p s  we c a n  say  th a t  re a s o n s  of 
princip le a n d  p rag m a tism  a re  co m bined  by th e  C o u rts  w h en  
they  d is tin g u ish  law  from  fact, W here m a tte rs  a re  s e rio u s  th e n  
th e  law  ca tegory  is  m ore  likely to be  app lied  b u t  w h ere  
extensive e x am in a tio n  o f ev idence is  req u ired  o r d iffering view s 
m ay  rea so n ab ly  be  a rrived  a t, o r  th e  c o u rt is  h a p p y  w ith  th e  
expertise  of th e  body w h o se  dec is ion  is  ch a llenged , m a tte r s  a re  
m ore likely to  be d e s ig n a ted  a s  q u e s tio n s  of fa c t.”

The re lev an t o rd e r of th e  C o m m issio n er h a s  to  be  se t a s id e  
b e c au se  o n  its  face it is  c learly  m ad e  w ith o u t ju r is d ic tio n  for 
the  C om m issioner h a s  o rd ered  th e  re s to ra tio n  o f a  p e rso n  (the 
responden t) w ho  h a d  su rre n d e re d  h is  r ig h ts  o f te n a n c y  a n d  
h a d  th ereb y  n o t only  ce ase d  to  be a  te n a n t  b u t  h a d  a lso  ceased  
to  p o ssess  in  th e  c a p ac ity  w hen , in  fact, for th e  c o m m iss io n er 
to have th e  ju r is d ic tio n  to re s to re  a  p e rso n  to  p o ssess io n , 
th a t  p e rso n  o u g h t n o t on ly  to  b e  a  te n a n t  b u t  o u g h t a lso  to 
have been  w rongfully  evicted. As su c h , th e  o rd e r  of th e  
com m issioner d a te d  10. 11. 1990  re s to rin g  th e  re s p o n d e n t to 
p o ssess io n  on th e  b a s is  th a t  th e  re sp o n d e n t (tenan t) h a d  b e e n  
w rongfully  evicted  o r d isp o sse s se d  is c learly  w rong  o r illegal - 
a s  one m ade  in  ex cess  of ju r isd ic tio n . T he re s p o n d e n t’s  a c t of 
sign ing  th e  deed  of t ra n s fe r  (as exp la ined  above) c learly  
evinced o r in d ic a te d  th e  s u rre n d e r  by  th e  re s p o n d e n t of h is  
ten an cy  righ ts .

It is to  be o bserved  th a t  “ev ic tion” of th e  te n a n t  is a 
ju risd ic tio n a l fac t-in  th a t  it is o n  th a t  fac t th a t  th e  ju r isd ic tio n  
of th e  C o m m iss io n e r to  re s to re  th e  te n a n t  d e p e n d s . As 
exp la ined  in  W ade : “a s  to th o se  ju risd ic tio n a l fac ts  th e  
tr ib u n a l's  d ec is io n  c a n n o t be  conclusive, for o th erw ise  it 
cou ld  by its  ow n e rro r  give itse lf  pow ers w h ich  w ere never 
con ferred  u p o n  it by p a r l ia m e n t”. In th e  ca se  in  h a n d , too, th e  
C om m issioner h a d  given h im se lf  th e  pow er to re s to re  a  te n a n t, 
r a th e r  a  p e rso n , to p o sse ss io n  by m ak in g  a n  e rro r  h im se lf-th e
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e rro r  th a t  C om m issioner m ade  be ing  to h6ld th a t  th ere  had  
b een  a n  eviction of th e  te n a n t  (respondent) w hen, in  tru th , the  
re sp o n d e n t h im se lf h a d  su rre n d e re d  o r h a d  agreed  to forgo h is  
r ig h ts  of tenancy . P rio r su rre n d e r  neg a tes  a n  eviction.

In  th is  regard , it w ould  be  in stru c tiv e  to advert to a  case  
Viz. R. v. Fulham R ent Tribunal,,). It is w orth  rep ro d u c in g  the  
o b se rv a tio n  m ade  w ith  reg ard  to th e  above-m entioned  case  in 
W ade a n d  F o rsy th  (7th edition) Page 287. “For exam ple, a re n t 
tr ib u n a l h a d  pow er to red u ce  a  re n t  w here it a p p e a r  th a t  a 
p rem iu m  h a d  b een  paid ; b u t  w here  th e  p aym en t h ad . in  fact, 
b e e n  m ad e  in  resp e c t of w ork  done by land lo rd  an d  n o t in  
re sp e c t of th e  g ra n t of th e  lease , it w as  n o t in  law a  p rem ium . 
By tre a tin g  it a s  s u c h  th e  tr ib u n a l m ad e  a m is tak e  of law  an d  
a c te d  in  excess of i ts  pow ers . . . ”

In  th e  in s ta n t  ca se  too, th e  C om m issioner by erroneously  
ho ld ing  th a t  th e  re sp o n d e n t (tenant) h a d  been  evicted had  
given h im se lf  a  pow er w hich  w as never conferred  u p o n  h im  by 
th e  P a rlia m e n t w h ich  h a d  re su lte d  in  the  u s u rp a tio n  of a 
ju r isd ic tio n  w h ich  h e  (the C om m issioner) h a d  not; for the  
P a rlia m e n t conferred  u p o n  th e  C om m issioner th e  pow er to 
re s to re  a  te n a n t, a s  h a s  b een  repea ted ly  s ta te d  in  th is  order, 
only in  one  s itu a tio n , th a t  is, w hen  the  la tte r  h ad  b een  
w rongfully  evicted.

T he lea rn ed  H igh C o u rt J u d g e ’s o rd e r is a s  w rong  a s  w rong 
c a n  b e  for h e  h a d  e rred  by  ho ld ing  th a t  th e  appeal re la te s  to a 
q u e s tio n  of fact a n d  n o t of law  a n d  so d ism issin g  it on  th a t  
b a s is . O ne h a d  very  o ften  to e n c o u n te r  th is  p roblem  of 
d is tin g u ish in g  b e tw een  “law ” a n d  “fac t” in  re la tio n  to section  
147 of th e  Civil p ro ce d u re  Code, w h en  one fu n c tio n s  a s  a 
D is tr ic t Ju d g e  w h ich  sec tion  s ta te s  th a t  w h en  is su e s  b o th  of 
law  a n d  o f fac t a r is e - is su e s  of law  sh a ll be  tried  first w hen  th e  
C o u rt is  of op in ion  th a t  th e  c a se  m ay  be d isposed  of on issu e s  
of law  only. A q u e s tio n  of fac t involves the  re so lu tio n  of 
a  fa c tu a l d isp u te  w h e re as  a  q u e s tio n  of law  involves the  
ap p lic a tio n  of th e  law  to p re lim in ary  facts, w h ich  have to  be
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es tab lish ed  before th e  law  c a n  be app lied , o r th e  in te rp re ta tio n  
of a  law. To q u o te  from  W ade : “W h e th e r  th e se  fac ts  once  
es tab lish ed  sa tisfy  som e legal defin ition  o r re q u ire m e n t m u s t  
be a  q u estio n  of law, for th e  q u e s tio n  th e n  is how  to in te rp re t, 
an d  app ly  th e  law  to th o se  e s ta b lish e d  fac ts . If th e  q u e s tio n  is 
w hether, som e bu ild in g  is a  “h o u s e ” w ith in  th e  m ea n in g  of th e  
H ousing  Act - its  location , cond ition , p u rp o se  of u se , a n d  
so fo rth  a re  q u e s tio n s  of fact. B u t once  th e se  fac ts  a re  
es tab lish ed , th e  q u e s tio n  w h e th e r  it c o u n ts  a s  a  h o u se  w ith in g  
the  m ean in g  of th e  Act is a  q u e s tio n  of law. T he fac t th em se lv es  
n o t being  in  d isp u te , th e  co n c lu s io n  is a  m a tte r  o f legal 
inference. ”

In  th is  ca se , too, one  h a s  to  a p p ly  th e  law  to  th e  
es tab lish ed  fac ts , o r r a th e r  to  th e  e s ta b lish e d  fac t viz. th a t  th e  
resp o n d e n t (tenan t) h ad , be  it n o ted , adm itted ly , b een  a  
signato ry , a s  exp la ined  above, to  th e  re le v an t deed  of tra n s fe r  
in favour of th e  ap p e llan t. T he in fe ren ces  to  b e  d raw n  from  th a t  
fact a re  m a tte rs  of legal in fe ren ces  : (a) does  th e  fac t th a t  th e  
re sp o n d e n t h a d  s igned  th e  re lev an t deed , w h ere in  it is s ta te d  
th a t  th e  re levan t lan d  is  sold  in c lu siv e  of A nde rig h ts , involve 
a  s u rre n d e r  or m ore  accu ra te ly , a  s u r re n d e r  of ten a n c y  by 
o pera tion  by  law; (b) if so, th a t  is, if, in  fact, th e  re sp o n d e n t h a d  
previously  su rre n d e re d  h is  A nde rig h ts , can , it ever be sa id  
th a t  th e re  w as  a n  eviction of th e  re s p o n d e n t (tenan t) w ith in  th e  
m ean in g  of S ec tion  5(7) of th e  A g ra rian  Serv ices Act No;. 58  of 
1979. It c a n n o t be too s tro n g ly  em p h a s ize d  th a t  it is only 
w hen  s u c h  eviction o r d isp o sse s s io n  is “e s ta b lish e d "  th a t  th e  
C om m issioner h a s  th e  ju r is d ic tio n  o r th e  pow er to re s to re  th e  
te n a n t  to p o ssess io n  a n d  n o t o th e rw ise  for it is lu d ic ro u s  to 
o rd er th e  re s to ra tio n  of a  te n a n t  w ho  is, in  fact, in  p o ssess io n  
a n d  h a d  n o t b e e n  evicted  or h a d  s u rre n d e re d  p o ssess io n  a s  th e  
re sp o n d e n t, in  fact, h a d  done.

T he a c t of th e  re sp o n d e n t in  b e in g  a  s ig n a to ry  to th e  sa id  
deed  of tra n s fe r  w h ere in  it is s ta te d  th a t  th e  lan d  is sold  to 
th e  a p p e lla n t w ith  o r inc lu sive  of te n a n c y  r ig h ts , w h en  view ed 
in  a  rea lis tic  p erspec tive , is in co m p a tib le  a n d  c a n n o t be
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in teg ra ted  w ith  a  c o n tin u in g  or su b s is tin g  re la tion  of landlord  
a n d  te n a n t. O n th e  co n tra ry  s u c h  a n  ac t on  the  p a rt of the  
re sp o n d e n t (tenan t), n o t only forcibly p o in ts  to a m u tu a l 
u n d e rs ta n d in g  be tw een  the  erstw h ile  land lo rd  (who w as the  
v en d o r to  th e  appe llan t) a n d  th e  re sp o n d e n t (tenant) th a t  bo th  
of th e m  h a d  “m u tu a lly  agreed  to co n sid e r th e  su rre n d e r  a s  
m a d e ” b u t  a lso  to  a  ho ld ing  o u t o r offering of in d u cem en t by 
th e  re sp o n d e n t (tenan t) to th e  a p p e llan t to believe th a t  he (the 
appe llan t) g e ts  a n  u n fe tte red  title  to th e  lan d  in  q u estio n  - free 
from  th e  e n c u m b ra n c e  of ten an cy  righ ts.

T h is  is a n  ap p ro p ria te  con tex t in  w h ich  to  exp lain  th e  legal 
co n cep t of su r re n d e r  o r how  th e  su rre n d e r , by o p era tio n  of law, 
w orks. As I h a d  exp la ined  in  m y ow n ju d g m e n t in  A ppuham y  
an d  another v. M enike an d  others'2] “s u rre n d e r  w ould  be the  ac t 
of law  a n d  w ould  prevail in sp ite  of th e  in te n tio n  of parties". As 
P arke  B. h a d  s ta te d  in  Lyon v. R eed131 (referred to  a t  page 205  
in  S p e n c e r  Bower) it is th e  a c t itse lf th a t  a m o u n ts  to  su rre n d e r. 
To q u o te : “In  s u c h  a  ca se  th e re  c a n  be no  q u e s tio n  of in ten tion . 
T he s u rre n d e r  is n o t th e  re s u lt  of in ten tion . It tak e s  p laces 
in d ep e n d e n tly  of a n d  even  in sp ite  of in ten tion ."

T h u s  it w ould  n o t avail or th e  help  th e  re sp o n d e n t (tenant) 
to  say  th a t  he  did  n o t in ten d  to  su rre n d e r  A nde rig h ts  a lth o u g h  
h e  s igned  th e  deed  w here in  it is s ta te d  th a t  the  land  is 
tra n s fe rre d  inclusive  of A nde r ig h ts  for, a s  s ta te d  above, it is 
th e  a c t of th e  p a rty  th a t  m a tte rs , (of co u rse , in  th is  case , th e  
re sp o n d e n t h a d  no t sa id , a t  least, for th e  sa k e  of form ality, th a t  
a lth o u g h  he  s igned  th e  deed, he  d id  n o t in te n d  to p a r t  w ith  
A nde righ ts . T h is  is q u ite  u n d e rs ta n d a b le  a n d  th e  exp lan a tio n  
for th a t  is obv ious for everybody h a d  b een  obliv ious to th is  
a sp e c t of th e  c a se  a s  to  w h e th e r  or n o t th e  a c t on  the  p a rt 
of th e  re sp o n d e n t in  s ign ing  th e  deed  of tra n sfe r , above - 
m en tio n ed , is ta n ta m o u n t, in  law, to a  su rren d e r). It w ould be 
in s tru c tiv e  to  refe r to  case  of Foster v. Robinson'41 w here  the  
s ta tu to ry  te n a n c y  w as  held  to  have  b een  su rre n d e re d  by 
o p e ra tio n  of law  a s  it h a d  b e e n  verbally  agreed , in  th a t  case , 
b e tw een  th e  d e fe n d a n t’s fa th e r  a n d  th e  L andlord  - th a t  the
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d efen d an t’s  fa th e r  ow ing to  h is  old age a n d  in firm ity  need  n o t 
pay any  fu rth e r  re n t  b u t  cou ld  c o n tin u e  to  live in  th e  co ttage  
for the  re s t of h is  life, r e n t  free. T h e rea fte r  r e n t  w a s  n e ith e r  
dem anded  n o r ten d e red  a n d  th e  d e fe n d a n t’s  fa th e r  co n tin u e d  
to live in  th e  co ttage  w ith o u t m ak in g  an y  p a y m e n t till h e  died . 
E arlier th e  d e fe n d a n t’s  fa th e r  h a d  w orked  for th e  lan d lo rd  o n  
th e  farm  a n d  pa id  a n  a n n u a l  r e n t  to  th e  lan d lo rd  w ho  w a s  th e  
ow ner of b o th  th e  farm  a n d  th e  co ttage. It. w a s  he ld  th a t  th e  
ag reem en t be tw een  th e  d e fe n d a n t’s fa th e r  a n d  th e  lan d lo rd  
th a t  the  form er cou ld  occupy  th e  co ttage  r e n t  free w as  e ffec tual 
to p roduce  a  s u rre n d e r  of te n a n c y  by o p e ra tio n  of law  a n d  th e  
d e fen d an t w as es to p p ed  from  a s se r tin g  th a t  th e  old ten a n c y  
still existed .

S u rre n d e r  o c c u rs  by  o p e ra tio n  of law  “w h e n  p a r t ie s  to  a  
lease  do som e a c t  so  in c o n s is te n t  w ith  th e  s u b s is t in g  re la tio n  
of land lo rd  a n d  te n a n t  a s  to  im ply th a t  th ey  hav e  b o th  
agreed  to  c o n sid e r th e  s u rre n d e r  a s  m ade . “(B lack’s Law 
D ictionary  - page 1295 - 5 ,h edition). S u r re n d e r  d iffers from  
a b a n d o n m e n t. A b a n d o n m e n t of r ig h ts  is s im ply  a n  a c t  o n  th e  
p a r t of a  lessee  o r te n a n t. S u r re n d e r  is a  c o n tra c tu a l  a c t a n d  
o ccu rs  by  m u tu a l  c o n se n t. S u r re n d e r  m u s t  be reflec ted  in  a 
c o n se n su a l a c t w h e re a s  a b a n d o n m e n t is a  u n ila te ra l  a c t on  
the  p a r t of th e  te n a n t.

In  a  way, th e re  is even  ju s tif ic a tio n  for sa y in g  th a t  th e  
p riva te  law  d o c tr in e  o f e s to p p e l com es in to  p lay  for th e  
c irc u m sta n c e s  o f th is  c a se  even w a r ra n ts  a  find ing  th a t  th e  a c t 
of th e  re sp o n d e n t (tenan t) in  s ign ing  s u c h  a  deed , in  th e  s ta te  
of th in g s  o r fac ts  o b ta in in g  in  th is  case , is ta n ta m o u n t  to  a  
re p re se n ta tio n  o r ho ld in g  o u t by  th e  re sp o n d e n t, th a t  th e  
a p p e llan t o b ta in s  title  free from  ten a n c y  r ig h ts , w h ich  w o rk s 
a n  estoppe l a s  a g a in s t th e  re sp o n d e n t (tenan t). E stoppel 
serves to  s to p  th e  re sp o n d e n t (tenan t) b en efitin g  from  th e  
s tr ic t legal r ig h ts  of th e  s itu a tio n . W hen th e  re sp o n d e n t signed  
th e  re lev an t deed  th e  a p p e lla n t w as  en titled  to  th in k  th a t  th e  
re sp o n d e n t will n o t a s s e r t  h is  r ig h ts  of ten a n c y  a s  a g a in s t h im . 
S u c h  a n  a c t on  th e  p a r t  of th e  re sp o n d e n t - te n a n t  w ould
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u n d o u b ted ly  have opera ted  a s  a n  in d u ce m en t to  th e  ap p e llan t 
to  b u y  th e  lan d  - b e c au se  th e  ap p e llan t w as getting  th e  land  
freed from  A nde r ig h ts  or, a t  least, he  w as p e rsu ad ed  to  th in k  
so.

From  w h a t h a s  b e e n  s ta te d  above it w ould be ab u n d a n tly  
c lea r th a t  one  w as ju s tified  in  d raw ing  th e  legal in ference th a t  
th e  re sp o n d e n t h a d  given u p , or, to  u se  the  law yer's jargon , 
su rre n d e re d  h is  r ig h ts  of ten a n c y  w hich  b a rs  o r p rec ludes 
th e  C o u rt from  ho ld ing  th a t  th e re  w as an  eviction of the  
re sp o n d e n t (tenant) a s  co n tem p la ted  by law, th a t  is, section  
5(7) of th e  A grarian  Serv ices Act No: 58 of 1979.

For th e  afo resaid  re a so n s  th e  o rder d a ted  30. 11. 1992 
m ad e  by  th e  L earned  H igh C o u rt Ju d g e  u p h o ld in g  the  
C om m issioner’s o rd e r re s to rin g  th e  re sp o n d e n t to possession  
is h ereby  se t a side . A nd it goes w ith o u t say ing  th a t  the  
a fo resaid  o rd er of th e  C om m issioner, too, will au tom atically , 
a s  it  w ere, s ta n d  vacated .

H EC TO R  YAPA, J .  (P /C A ) - I agree.

A ppea l allow ed. Order o f  the C om m issioner s ta n d  vacated.


