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Civil Procedure Code -  Section 754(4), section 757 (1) -  14 day period -  
Computation -  Interpretation Ordinance sections 8(1) & 8 (5)

The Leave to Appeal Application was filed on Monday, the 17th day. Since the 
14th day is a Friday and the 15th a Saturday, not excluded by section 757(1) 
should the petitioner have filed the Leave to Appeal Application on Friday the 
14th. The defendant-respondent contends that the Application be dismissed in 
limine.
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HELD
i) In terms of section 757(1), a Leave to Appeal Application has to be filed 

within 14 days of the Order, in computing the period of 14 days, the date 
of the Order, all Sundays and public holidays and the date on which the 
Petition is filed have to be excluded.

ii) By virtue of the provisions of the Holidays Act, Saturdays are non working 
days on which the Courts are closed. If the last days falls on a Saturday, 
the Appeal could be lodged on the next Monday (working day) -  section 
8(1) Interpretation Ordinance.

iii) In considering whether the Application has been filed within time, Court 
has to take into consideration section 8(1) along with section 757(1) of the 
Code.

Section 757(1) does not stand alone; it is supplemented by the Rule in 
section 8(1).

Per Amaratunga, J.,

“Method of computation set out in section 757(1) of the Code is similar to 
that contained in section 754(4), therefore the decision in Selenchina’s 

; case and Charlet Nona’s case are good guides when one has to decide 
whether an application filed under section 757(1) is within time.”

APPLICATION for Leave to Appeal from an Order of the District Court of 
Kandy -  Preliminary Objection.

Cases referred to:

1. V.P. Perera v A.L.M. Laffir -  CA 208/08 (f) -  CAM of 19.10.90 
(distinguished)

2. Silva v Sankaran -  2002 -  2 SLR 209 (distinguished)
3. Selenchina v Mohamed Marikkar and others -  3 Sri LR 100 at 102 

(followed)
4. Sri Lanka State Trading (Consolidated Exports) Corporation v 

Dharmadasa -  1987 -  2 Sri LR 235 (not followed)
5. Charlet Nona v Babun Singho -  2000 -  3 Sri LR 149 (followed)

P. Nagendra PC., with C.W. Pannila, A.R. Surendran, D.K. Subaschandra- 
bose for plaintiff-petitioner,

M.A. Sumanthiran with A: Premalingam for defendant-respondent
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GAMINI AMARATUNGA, J.

Th is is an app lica tion fo r leave to appea l aga ins t an o rde r  
made by the learned D is tric t Judge  o f Kandy on 30 .08 .2001 . The  
de fendan t-responden t (respondent) ra ised a p re lim ina ry ob jec tion  
in lim ine to th is app lica tion on the basis tha t th is  leave to appea l 
app lica tion is ou t o f time. On th is question both parties filed  w ritten  
subm iss ions and invited the Court to g ive a ruling.

For the p resen t purposes it is not necessary  to  se t ou t the  
facts re levan t to th is app lica tion . It is su ffic ien t to  s ta te  tha t the  
orde r o f 30.8.2001 is an o rde r aga ins t w h ich  the pe titione r has a  
right to make a leave to appea l app lica tion . Th is  app lica tion  had  
been filed in th is Court on .17.09.2001.

In te rm s o f section 757(1) o f the C iv il P rocedure Code, a  leave  
to appea l app lica tion has to be filed  w ith in  14 days o f the  O rder  
aga ins t wh ich leave is sought. In com pu ting  the period o f 14 days, 
the date of the o rde r has to be exc luded . A ll Sundays and pub lic  
ho lidays a lso shou ld be exc luded . The da te  on wh ich  the pe tition is 
filed is a lso to be exc luded .

In the p resen t case, the date o f the o rde r i.e. 30.08.2001 m ust 
be exc luded . The coun ting o f the days beg ins from  31 .08 .2001 , and  
02.09.2001 and 9.9.2001 we re  Sundays. W hen those tw o days are  
exc luded , the 14th day was 15.09.2001, wh ich  happened to  be a  
Saturday. S ince the da te  o f filing  is to be exc luded , an app lica tion  
filed w ith in  the 15th day is a lso w ith in  tim e. In th is  instance, the 15th  
day was 16.9 .2001, a Sunday, a day to be exc luded in te rm s o f 
section 757(1). It a lso  happened to be a day on wh ich the Regis try  
o f the C ou rt o f A ppea l was c losed . The  pe titione r has filed th is  
app lica tion on 17.9.2001, the next w o rk ing  day o f the Registry.

The teno r o f the a rgum en t o f the responden t is tha t s ince  the  
14th day happened to be. a F riday and the 15th day, wh ich  was a  
Saturday, not exc luded by section 757(1), the pe titione r shou ld  
have filed  h is app lica tion  on Friday, the 14th o f Sep tem ber 2001. It 
was the re fo re  con tended tha t the app lica tion  filed on 17.9.2001  
was ou t o f time.

In support o f h is con ten tion  the learned counse l has c ited two  
dec is ions o f the Court o f A ppea l,!/: P. Perera v. A.L.M. LaffiW and
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E.A. J.M. Silva v  Subramaniam Sankaran. The firs t case, V.P. 
Perera v. Laffir, dea lt w ith  the question w he the r the Court has the 
pow e r unde r section 759(2) to g ran t re lie f when the notice o f appeal 
was ou t o f tim e. A cco rd ing ly  tha t case has no re levance to the 
m anner o f com puta tion o f the period o f 14 days.

The  o the r case dea lt w ith a s itua tion where the petition of 
appea l had been filed a fte r 60 days. The 60th day was a Sunday. 
The petition o f appea l was filed on Monday. The Court held that the 
petition o f appea l was ou t o f time.

In th is  case, the learned P res iden t’s Counsel has contended  
th a t s ince the 14th day was a Satu rday the petitioner was unable to 
file  h is petition on tha t day as the Registry o f the Court o f Appeal 
was closed. Even on Sunday the sam e situa tion prevailed. The  
lea rned  P re s id e n t’s C ounse l con tended  th a t in those  
c ircum stances, the pe titione r was entitled in law to file his petition  
on the next work ing day i.e. M onday the 17th o f Septem ber 2001. 
For his subm iss ion the learned P residen t’s Counsel relied on 
section 8(1) o f the In terpre ta tion O rd inance, wh ich reads as 
fo llows.

“W here a lim ited tim e from  any date o r from  the happening of 
any even t is appo in ted o r a llowed by any w ritten law for the 
do ing of any act or the tak ing o f any proceeding in a court or 
office, and the last day o f the lim ited tim e is a day on which the 
court o r office is c losed, then the act or proceeding shall be 
cons idered as done o r taken in due tim e if it is done or taken  
on the next day the rea fte r on wh ich the court o r office is open.” 
The learned P res iden t’s Counse l con tended that 15.9.2001, 

wh ich  was the 14th day, was a Satu rday on which the Registry was 
c losed. The  pe titione r cou ld have filed h is app lica tion on the 15th 
day and ye t be w ith in  tim e as the date o f filing is also excluded. 
However the 15th day i.e. 16.9.2001 happened to be a Sunday and  
aga in  the Reg is try was c losed. In add ition Sunday is a day to be 
exc luded  in te rm s  o f sec tion  757 (1 ). In sho rt the learned  
Presiden t’s C ounse l’s a rgum en t was tha t in considering whether a 
leave to appea l app lica tion  had been filed w ith in the period allowed  
by the law  the, Court has to look not on ly a t section 757(1) of the 
C iv il P rocedure Code, but a lso a t section 8(1) o f the Interpretation  
Ord inance .
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By v irtue o f the p rov is ions o f The Ho lidays Act, No. 29  o f 1971, 
Saturdays are non-work ing days on wh ich  the Courts are c losed. If 
the last date fo r filing an appea l fa lls  on a Saturday, can a party  file  
his appea l on the next M onday and con tend tha t h is appea l has  
been filed w ith in tim e? In v iew  o f the p rov is ions o f section 8(1) o f 
the In te rp re ta tio n  O rd inance  I a n sw e r tha t ques tio n  in the  
affirm ative . Lex non cogit ad impossibilia. (The law  does not 
compel the perfo rm ance o f w ha t is im possib le ). In cons idering  
w he the r an app lica tion has been filed w ith in  time, a Court has to  
take into cons idera tion section 8(1) o f the In te rp re ta tion O rd inance  
along w ith section 757(1) o f the C iv il P rocedure Code. Section  
757(1) does not s tand a lone. It is supp lem en ted by the rule in 
section 8(1) o f the In terpre ta tion O rd inance . Th is is c lea r in v iew  o f 
the p rov is ions o f section 8 (5 ) o f the In te rp re ta tion O rd inance wh ich  
is as fo llows. “Th is section sha ll app ly  to w ritten  laws m ade as we ll 
before as a fte r com m encem en t o f th is O rd inance ” .

The fo llow ing wo rds o f S .N . S ilva, C .J., in Selenchina v. 
Mohamed Marikarand othersK3) a t 102 show  tha t the a fo resa id  two  
enactm ents app ly  together.

“ In th is  case  the  no tice  o f appea l w as  p re sen ted  on  
20.10 .1986. If tha t day is exc luded , the period o f 14 days  
exc lud ing  the date o f judgm en t p ronounced (i.e. 30 .9 .1986) 
and in te rven ing Sundays and Pub lic ho lidays wou ld  end on  
17.10.86 wh ich  was a pub lic  holiday. The  nex t day on wh ich  
the notice shou ld have been p resen ted was the 18th, be ing a  
Saturday, on wh ich  the o ffice o f the  cou rt w as c losed . The next 
day the 19th was a Sunday wh ich  too  had to be exc luded in 
te rm s o f the section . In the c ircum stances , the notice filed  on  
20 .10 .1986 was w ith in  a period o f 14 days as p rov ided fo r in 
section 754 (4) o f the C iv il P rocedure Code .”
The  above dec is ion g iven in respect o f a notice o f appea l filed  

in te rm s o f section 754(4), is equa lly  app licab le  to the p resen t case  
where the fac ts are identica l. I have ca re fu lly  cons ide red the  
dec is ion  o f the  S up rem e C ou rt in Sri Lanka State Trading 
(Consolidated Export) Corporation v. DharmadasaS4) I p re fe r to  
fo llow  the recen t dec is ions  g iven by the Sup rem e Cou rt in 
Selenchina’s case and in Charlet Nona v. Babun Singhd5> w ith  
regard to the m anner o f com pu ta tion  o f the period o f 14 days
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stipu la ted in section 754(4). Those two decis ions g ive e ffect to the  
in ten tion o f the  Leg is la tu re  c lea rly  expressed by the unambiguous  
words used in section 754(4) o f the C ivil P rocedure Code. See S.N. 
S ilva C .J .’s reason ing in the Selenchina’s case, (Supra) 102, 
paragraph 2.

The method o f com puta tion se t out in section 757(1) of the 
Civil P rocedure Code is s im ila r to tha t conta ined in section 754(4). 
There fo re  the dec is ions in Selenchina’s case and Charlet Nona’s 
case are good gu ides when one has to decide whether an 
app lica tion  filed unde r section 757(1) is w ith in time.

For the reasons I have se t ou t above I hold tha t the pe titioner’s 
leave to appea l app lica tion has been filed w ith in the time allowed  
by law. I acco rd ing ly  overru le  the pre lim inary ob jection and decide  
to  fix  th is  app lica tion fo r inquiry.
Preliminary Objection over-ruled.
Matter set down for Inquiry.


