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YOGARATNAM
v

NAHEEM AND OTHERS

C O U R T  O F  A P P E A L  
GAMINI A M A R A T U N G A .J  
C ALA 9 2 /2 0 0 3  
D C  K A N D Y  1 4 9 5 8 /P  
A U G U S T  2 6 ,  2 0 0 3  
S E P T E M B E R  2 5 , 2 0 0 3  
O C T O B E R  2 , 2 0 0 3

Affidavit -  Validity -  Attested by a Justice of Peace who has no authority to 
attest affidavits within the Judicial District of Colombo

Held (1) D e  fa c to  s ta t u s  h e ld  ou t to  th e  p u b lic  by a  J u s t ic e  of P e a c e  is not 
su ffic ien t to  c o n fe r  valid ity to  a n  affidavit, w h ich  that J u s t ic e  of 
P e a c e  h a s  in law  n o  authority  to  a tte s t .

G am in i A m a ra tu n g a . J:
‘T h e r e  is  n o  p ro p e r  va lid  affidavit su p p o rtin g  th e  a v e r m e n ts  s e t  ou t in th e  
le a v e  to  a p p e a l  a p p lic a t io n ”.

APPLICATION for le a v e  to  a p p e a l from  an  ord er  o f th e  d istrict C ourt of K andy.
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GAMINI AMARATUNGA, J.

T h is  is  a n  a p p lica tio n  for le a v e  to a p p e a l a g a in s t the o rd e r o f the 01 

le a rn e d  D istrict J u d g e  of K a n d y  re fu sin g  to g ra n t a n  interim  

injunction so u g h t by the plaintiff-petitioner in the c o u rs e  of a  
partition actio n . At the s ta g e  of the in q uiry  relatin g to le a v e  to 

a p p e a l the le a rn e d  P re s id e n t’s  C o u n s e l fo r the 1st d e fe n d a n t-  
re sp o n d e n t ra is e d  a  p re lim in a ry  o b je ctio n  in lim ine to the validity of 

the le a v e  to a p p e a l a p p lica tio n  on the g ro u n d  that the affidavit filed  

a lo n g  with the le a v e  to a p p e a l a p p lica tio n  in su p p o rt of the  

a v e rm e n ts se t out th ere in  is  not a  p ro p e r affid avit a n d  that 

a c c o rd in g ly  there is no p ro p e r le a v e  to a p p e a l a p p lica tio n  be fo re  

C ourt. T h e  b a s is  u po n  w h ich  the le a rn e d  P re s id e n t’s  c o u n s e l 10 

ch a lle n g e d  the validity o f the p e titio n e r’s  affidavit is  that it h a s  b e e n  

attested by o n e  W ije s u re n d ra  L o k u g e  w h o  h a s  no authority to attest 

an  affidavit w ithin the Ju d ic ia l D istrict of C o lo m b o .

In su p p o rt o f this contention, the le a rn e d  P re s id e n t’s  C o u n s e l  

cited the c a s e  of C eylon W orkers C ongress  v. S. S a thasivam  a n d  

anotherJ 1) In that c a s e  o b je ctio n  w a s  taken  to the validity of an  

affidavit, w h ich  w a s  re le va n t to that a p p lica tio n , attested by  

W ije s u re n d ra  L o k u g e  in C o lo m b o , on the b a s is  that h e w a s  a  

J u s t ic e  of the P e a c e  a p p o in te d  fo r th e J u d ic ia l  D istrict of 

H o m a g a m a  a n d  a c c o rd in g ly  the sa id  W ije s u re n d ra  L o k u g e  h ad no 20  

authority to attest a n  affidavit within the J u d ic ia l D istrict of C o lo m b o .

T h e  G a z e tte  N otification sh o w in g  the ap p o in tm e n t of W ije s u re n d ra  

L o k u g e  a s  a  J u s t ic e  of the P e a c e  for the J u d ic a l D istrict of 

H o m a g a m a  w a s  p ro d u c e d  b e fo re  this C o urt.
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B a la p a ta b e n d i, J .  for the re a s o n s  se t out in his judgm ent, (with 
A m a ra tu n g a , J .  a g re e in g ) held that an  affidavit attested by  
W ije s u re n d ra  Lokuge, J u s t ic e  of the P e a c e  within the Ju d ic ia l 
D istrict of C o lo m b o  h ad no validity in law.

T h e  affidavit filed in this c a s e  in su p p o rt of the p re se n t le av e  to 
a p p e a l a p p licatio n  h a s  b e e n  attested by W ije su re n d ra  Lokuge, w ho  
a c c o rd in g  to the d e c is io n  of this C o u rt in C .A .L .A . A pplication  
8 6 /2 0 0 2  (supra) had no authority to attest an affidavit in the Ju d ic ia l 
D istrict of C o lo m b o , T h e  affidavit, w h ich  is ch a lle n g e d  in th ese  
p ro c e e d in g s  h a s  b e e n  attested in C o lo m b o  on 2 5 /3 /2 0 0 3 .

T h e  le a rn e d  P re s id e n t’s  C o u n s e l for the plaintiff-petitioner in the 
written s u b m is s io n s  filed h a s  co n te n d e d  that w hen J u s t ic e s  of the 
P e a c e  d isp la y  their n am e  b o a rd s p ro cla im in g  that they a re  J u s t ic e s  
o f the P e a c e , the affirm ents w ho w ish  to h ave their affidavits  
attested h a v e  no w ay of ch e c k in g  w h eth er a  particular Ju s tic e  of 
the P e a c e  is  in fact a  Ju s tic e  of the P e a c e  a n d  therefore an affidavit 

attested b e fo re  a  Ju s tic e  of the P e a c e , w h o  held out to the public  
that h e h a s  authority to function a s  a  J u s t ic e  of the P e a c e  in a 
p a rticu la r locality, sh o u ld  be a c c e p te d  a s  a  valid  affidavit. In short, 

the a rg u m e n t of the le arn e d  P re s id e n t’s  C o u n s e l is that the de facto  
statu s held out to the p u b lic  by the so  ca lle d  J u s tic e  of the P e a c e  
is su ffic ie n t to g ive  validity to the affidavit e v e n  though that Ju s tic e  
of the P e a c e  w a s  not de ju re  a J u s t ic e  of the P e a c e  for that 
p a rticu la r locality.

W ith g reat respe ct, I am  u n a b le  to a g re e  with this line of 
a rg u m en t. If a  p e rso n , w ho is in fact is not a  R e g istra r of M arria g es, 

d is p la y s  a  s ig n b o a rd  indicating that h e is a  R e g istra r of M a rria g e s  
a n d  an  in n o ce n t co u p le, in the h o n e st be lief that s u c h  p e rso n  h as  
the authority to re g iste r a  m arriag e, get their m arriage registered  

b e fo re  him, is s u c h  m a rriag e  valid  in la w ? T h e  o b v io u s a n s w e r is in 

the n e g a tive . A c co rd in g ly  I am  not p e rs u a d e d  to a c c e p t the 
a rg u m e n t that the de facto statu s of a  J u s tic e  of the P e a c e  is 

su ffic ie n t to co n fe r validity to an  affidavit, w h en  that Ju s tic e  of the 

P e a c e  h a s  in law  no authority to attest s u c h  affidavit.

T h e  o n ly a n s w e r to the le a rn e d  P re s id e n ts  C o u n s e l’s (for the 1 st 
d e fe n d a n t-re sp o n d e n t) su b m is s io n  that W ije su re n d ra  Lo ku g e had  

no authority to attest an  affidavit in the Ju d ic ia l District of C o lo m b o
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is the G a z e tte  N otification w h ich  s h o w s  that h e is  a p p o in te d  to 

function a s  a  J u s t ic e  o f the P e a c e  for A ll Is la n d  o r for the Ju d ic ia l  

D istrict of C o lo m b o .

T h e  petitioner h a s  not p ro d u ce d  a n y  s u c h  G a z e tte  Notification  
be fo re this C o u rt. T h e re fo re  in o rd e r to e n s u re  the c o n s is te n c y  of 

the d e c is io n s  of this C o urt, I with a p p ro v a l follow  the ruling g ive n  by  
this C o u rt in C .A .L .A . A p p licatio n  8 6 /2 0 0 2  (supra) to the effect that 

W ije su re n d ra  L o k u g e  h a s  no authority in la w  to attest a n  affidavit  

within the Ju d ic ia l D istrict of C o lo m b o . In the re su lt I u ph old the 70 
prelim in ary o b je ctio n  ra is e d  by the le a rn e d  P re s id e n t’s  C o u n s e l for 

the 1st d e fe n d a n t-re sp o n d e n t a n d  hold that th ere w a s  no p ro p e r  
affidavit p re se n te d  to this C o u rt su p p o rtin g  the a v e rm e n ts  in the 
le a v e  to a p p e a l a p p lica tio n  o f the plaintiff-petitioner.

T h is  C o u rt in the c a s e  of Foreign Employment Bureau of Sri 
Lanka v Suraj DandeniyaS2) h a s  d e c id e d  th at a n  a ffid a vit  

su p p o rtin g  the a v e rm e n ts  se t out in a  le a v e  to a p p e a l ap p lica tio n  

h a s  to b e  filed w ithin the fo urtee n  d a y s  stip u late d  by law  for the 

filing of a  le a v e  to a p p e a l a p p lica tio n . In the p re s e n t c a s e , after I 

ruled out the plain tiff-petitio ner’s  affidavit d a te d  2 5 th  M a rc h  2 0 0 3 ,  80 

purpo rted ly attested by W ije s u re n d ra  L o k u g e , th e re  is  no valid  

affidavit su p p o rtin g  the a v e rm e n ts  se t out in the le a v e  to a p p e a l  

ap p licatio n . In the re su lt there is  no p ro p e r le a v e  to a p p e a l 

a p p licatio n  b e fo re  th is C o u rt. A c c o rd in g ly  the p u rp o rted  le a v e  to 

a p p e a l a p p lica tio n  is h e re b y  re je cte d  a n d  d is m is s e d  w ithout co sts.

Application dismissed.


