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NAMASIVAYAM
V.
- GUNAWARDENA
' s

SUPREME COURT g
SHARVANANDA, C.J.. ATUKORALE. J. AND HA.G. DE S|LVA J.
S.C. APPLICATION NO.166/86
MAY 18 AND JUNE 2 AND 22. 1987 .

.Funda_menta/ Rights — ///ega/_ arrest and detention — Torture-— Articles 11.
_13(1) and (2), 17-and. 126(1) and (2], 155(5) —. Section 4(a) and (b) of the
- Public Security -Ordinance. Regulations- 18 and 19 of the Emergency

(Miscellaneous) Provisions and Powers Regu/at/ons — Supreme Court Rules of
'7978 ru/e 65(4). -

The petitioner was tra\"/evllin‘g in a bus at Nawala‘piiiya when he was arrested by
e 3rd respondent. He was not informed the reason for his arrest. He was taken
to a security personnel camp and kept there and repeatedly ass.aulted" by the 3rd

.
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respondent and other security, personnel He was forced to make a statement on’
the lines suggested by the 3rd respondent. He was not released after his~

statement as promrsed but continued to be kept in unlawful detentlon

The respondent said the petrtloner was arrested because he was stated 1o be -

.

acquainted with the facts of a case of robberyof a ‘qun from Rozella Farm which -

was being investigated. He wanted the petmoner to accompany’ him to the
Ginigathena Pohce Station. . - e

A prehmrnary objectron was taken on behalf of the respondents that the
application was filed out of time. On behalf of the petitioner it was contended

that the arrest was illegal. the detention orders.wefe bad as-the Emergency-had

lapsed during their currenty and ‘the affidavits of 1.-2'and"3 respondents had

been filed out of time in contravention of- Rule 65(4) of the.Supreme Court Rules'l

of 1978

“aor r e v -

Held -

(1) Because the rem,edy under Article 126 is guaranteed by the Constrtutuon N

Article 126(2) must be given a generous and purposive constructron A Irteral .
interpretation, of the period of limitation will defeat the petitioner’s nght io his

g
Constitutional: remedy To.make the remedy under Article 126 meaningful to the: -
applicant, the one month prescrrbed by Arficle 126(2) should be calculated from -

the time that he is under no restraint. If this liberal constructron 1§ not adopted
for petitions,.under Article 126(2) the petltroners.rrght to' his constitutional
remedy under ‘Article 126 can. turn out to be illusory. It could be rendered
nugatory or frustrated by- continued detention. The petitioper .was arrested on
28.07.86 and in Police custody. He was thereafter in detentior from 04.08:86

even when he filed his applrcatron on 03.10.1986. under successive detentron‘

orders. The-respondents.admit ‘the takrng of the petrtroner on 28.07.86 but state
he was released and.re-arrested on O4 08 86 and therealter kept in ‘detention.
The attorney at: law. rétained by the petrtnoner s wrfe was not sble to rntervrew the
petitioner. The orie morith prescribéd‘by Artrcle 126(2).applies té ‘the cése of:the

appficant having free access to his lawyers and'to the Supreme Court, Henceithe,
oetrtroners delayed application for refief under Amcle 126 should not be

rejected L v ,vu. L Ao - B LU

f -

(2) -The petmoners complamt of torture is’ not rcorroborated by meducal '
evidence and therefore the evrdence rs rnsuffrcrent to establrsh vro!atron under ’

. Artrcle ll - i A

RE - G "t‘* L o B s

T LR

(3)- The explanatron ‘of the 3rd: respondent affords no jUS(lflcaIIOn for the arrest

of the petitiongr 0n.28.07.86. There was . therefore ‘an rnfnngement of Artrcle ;

13(1) on the arrest-and, farlure to rnform the arrestee of. the reasons

(4) Under Regulatron 19(2) detentuon Zan extend: uplt"‘90 days after which. the
. person’ detained. has.to bé released unless he is: produced before the expiry of

" ihe period before a Court of competent ]urrsdrctronf



396 Sri Lanka Law Reports . {1989] 1 Srit. R

(5) Under Regulation 19(2). Article 155(5) and section 4(a) & (b} of the Public
Security Ordinance read together, the validity of a-detention order made under a
Regulation sirice lapsed is kept alive. The expiry of the Emergency Regulations
does,not affect the detention order under which the petitioner was held.

{6) The 1. 2. 3 respondents filed their objections after the 7 days from date of
service of a notice as stipulated by Rule 65(4) of the Supreme Court Rules 1978
but the Chief Justice had granted them an extension on an applucanon made by
them. .

The Chief Justice here exercised a discretion founded on the inherent right of
the Supreme Court to do justice. As.a matter of administrative arrangement the
Chief Justice deals with applications for extended time. ‘Affidavits and objections
filed within'such extended time could be admitted.

Applrcatron for mfrlngement of Fundamental Rights under Articles 11, 13(1)
and (2),

Jayamparhy Wickremaratné wrth M. S M. Suhaid. M."H. M. Salman and Hemasiri
: W/thanachchl for Petitioner. -

N/haIJayasrnghe SSC for Attorney- General

Petrtroner present rn person produced from Remand Prison.

~ e © Cur. adv. vult

. September.9, 1987
- SHARVANANDA, C.J.

[

By hrs petmon dated 3rd QOctober 1986 the " Petitioner
complarned to thrs Court that.the fundamental rights guaranteed
“to him.by Artrcles 11, 13 (1) and 13(2) had been vrolated by the
Respondents : '

- .

In thrs petmon the Petmoner has stated that on 28 7.86 while
. he was travelhng in-a C.T.B. bus on. his way-to Nawalapitiya. he

was arrested by Pohce Sgt Najibdeen, the 3rd Respondent he
- was not mformed the reason for his arrest, he was taken to a
Security personnel.camp and kept there till 4th August-1986 and
during- “this perrod he was repeated|y assaulted by the 3rd
: ,Respondent and ‘other securrty personnel: He was told that he
‘was a terrorist belongrng to-an organisation. which they referred
to ‘as:iT.E:L.E.:or. Tamil: Eelam: Liberation Extremists; .though he
denred the allegatron they contrnued 1o assault him until he
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agreed to make a statement on the lines suggested by the 3rd
Respondent. On 4.8.86 he was taken to the Pelice Station Hatton
and produced before the. 2nd _Respondent who was the Head
Quarters Inspector of the- Hatton Police; as-:he was unable to
withstand any more physucal assault and as he was promised that
he would be released, he made a statement to the 2nd
Respondent on the lines suggested by the 3rd Respondent He
was not released after his statement as ‘promised; he, was

‘continued to be kept in unlawful detention. On 31.8.86 he was

taken to.the Gampola Police Station and kept there till 5.9.86. At
Gampola Police he was compelled by threats to, repeat to the
A.S.P., Gampola the. statement, that he had made earher to the.

© 2nd- Respondent, He made the statement because he feared, that

he would be’ subjected to assault by.-the 3rd Respondent and(
other officers. On 5.9.86 _h_e was taken. back: to. Hatton Police -

Station  and kept till' 18.9.86. On 18.9.86 he. was taken to the
Hatton Magrstrate and was remanded by him ;ndefrmtely

The Petrtroner further comp!arned that the Attorney at Law‘
arranged by his wife to interview him was’ demed access to- hum,
by the 2nd. Respondent T S S U

The Respondents by therr affrdavrts have denred the allegatrons
made against them by the Petitioner:: Police; Sgt Najrmudeen 3rd
Respondent, denied havrng arrested the petrtroner on 28.7. 86.-
He has stated that “on 28.7.86..} was investigating-into. aﬁcase of
robbery of gun from Rosella Farm committed on.3.6.86. | had
reason to belreve that the Petrtroner was acquamted wcth the.-
facts and crrcumstances relating to the said robbery. | requested ,
the Petrtroner to .accompany  me to Grnrgathena Police for :

_questtonrng At the Police - Statron he.. 'was questroned

connection with thrs case and was reIeased immediately after hrs
statement was recorded The 3rd Respondent further stated that
subsequently he .received rnformatron that the Petatroner was
involved in acts which constituted oftences under the Emergency
(Mrscellaneous) Provisions & Powers, Regulatrons and that on
4.8.86, he arrested the, Petitioner ‘in terms,of Regulation 18 at
the Watawala Railway Station, that after havrng explarned the
charge agarnst him he took the Petitioner to the Hatton Police
Statron where he - was questroned on the rnformatron he had
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that the Petitioner made a statement to the 2nd Respondent in
which he admitted that he was a member of the Tamil Eelam
Liberation Extremists. The 3rd Respondent has denied having
made any inducement, threat or suggestion to the Petitioner to
make the statement.

- The 3rd Respondent further stated that on 5.8.86 the 1st
Respondent who is .the Deputy Inspector General of Police.
Kandy. made order authorising the detention of the Petitioner at.
the Hatton Police Station for 30 days from 5.8.86, that the
Petitioner was detained at the Hatton Police Station till 31st
- August 1986 on which date he was taken to the Gampola Police

Station, for the purpose of recording a statement by the A. S. P.,

- Gampola. Recording of the statement continued from 31.8.86 till
5.9.86. The Petitioner was taken back to Hatton Police Station on
5.9.86 and was produced before the Magistrate on 18.9.86 and
was remanded by the Magistrate. The 3rd Respondent denied

" having told Mr. Wickremaratne, Attorney-at-Law that he had
instructions:from the 2nd Respondent not to permit any person
10 speak to the Petitioner, As the 2nd Respondent was away at
‘the time when Mr. Wickremaratne came to the Hatton Police

-Station, the Probationary Sub-Inspector had asked him to obtain
permission from the A.S.P., Hatton to speak to the Petitioner. As
Mr. Wickremaratne was unable to meet the A:S.P. he went away.

‘The - 1st .Respondent who is. the Deputy Inspector General of
~Police. (Central Range) has filed affidavit stating that on 5.8.86 it
“was brought to his notice that the Petitioner had been arrested
on suspicion. of having’ committed an offence under the:
Emergency Regulations. He made order on 5.8.86 authorising
" the Hatton Police Station to be the place where the Petitioner
should be detained till 4.9.86. and that subsequently on 4.9.86
he again made order that the Petmoner be kept at that place till
4 10:86" : '

The 2nd Respondent who 'is the Headquarters ‘'Inspector,
" Hatton Police Station has' stated that on 4.8.86 Petitioner was
brought ‘before him .at the Hatton Police Station, that he
voluntarlly made.a statement to him. wherem he admitted his
involvement in the activities-of the T.E.LE. that' the Petitioner was
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taken - from Hatton to G‘ampola on 31886 for . further:
investigations by the A.S.P. Gampola and-was.brought, back on
5.9.86. The Petitioner was kept at the Hatton. Police -Station till
18.9.86 and was brought before the Magistrate Hatton on
18.9.86 and was remanded to fiscal’s custedy. He denied having
refused permission to the Attorney at Law to speak to the
Petitioner. - . . e

At the outset of the hearing. Counsel for the Attorney General
raised a preliminary objection that.the’ petltron .under Article 126
of the Constttutlon was filed out of time. o TR

Artlcle 126 provides that an appllcatton to the Supreme Court
- praying. for. relief -in respect- of .any. mfnngement by -executive or
administrative action should. be filed. within. one month of .the
alleged mfrmgement Aécording.. to the aPetlttoner -he ~"was
unlawfully. arrested on 28:7.86 and: was in;, breach of ArtlcleA
13(1); of the. Constltutton not made- -aware of the reason for_ his -
’ arrest and was unlawfully detamed from that date '

In Jmy view, Arttcle 126(2) postulates a person whose freedom»
-of movement is -not, fettered by being kept in, custody or
detentlon who(has free access to the SupremeICourt to- apply for,
relief under Artlcle 126 of the Constltutlon Accordlng to the
Betitioner from the.date of his arrest on 28. 7 86 to.the time of
“the filing of the ,petttlon on, 3 1086 he was. n. detentlon -‘And-

o hence he did not have free access to the Supreme COurt orto his .

lawyer to. be. able’ to take proceedmgs W|th|n the one month
stlpulated by Arttcle 126(2) Admlttedly the, Petltloner was. in’
'detentlon from, 4886 to.. the datg, of his. ftlrng the present
appllcatlon p

Counsel stated that even though he was not in a posmon “to
make his appltcatlon his ‘wife could have on h|s behalf made..
the. appllcatlon vvlthln the .time. Accordtng to the Petltloner h|s
wife was_strictly enjomed by the Police; -not to discuss wuth the
_ Petltloner any matter. pertamlng to the detentton and that, he was
vnot able .10’ dlSCUSS anythrng wnth his. wnfe relatlng I his
detentlon or. arrest because of the presence of a Pollce Offtcer'
"whenever h|s wafe, vrS|ted htm Further l\/lr Wtckremaratne
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Attorney-at-Law who was appointed by Petitioner's wife to
interview the Petitioner was not able td have any conference with
the Petitioner. In any event the Petitioner cannot suffer for the
failure of his wife to take steps under Article 126. It cannot be
gainsaid that his detention prevented him from taking
proceedings: within- one ‘month prescribed by Article 126. To
make the remedy under Article 126 meaningful to the applicant,
the one month prescribed by Article 126(2) should be calculated
from the time that he is under no restraint. If this liberal
- construction is not adopted for Petitions under Article 126(2) the
Petitioner’s right to his constitutional-remedy under Article 126
can turn out to be illusory. It could-be rendered nugatory or
frustrated by continued detention. According to the facts in this
‘case, the Petitioner was unlawfully arrested and was not
informed-. of the reason for his arrest on 28.7.86. The
Respondents admit that the Petitioner has beén in detention from
4 8.86 and continued to be in detention even on 3.10.1986
when he filed the present-application.. The Respondents admit
the incident of 28.7:86., but state that he was re-arrested on
4.8.86 and thereafter kept in detention. Admittedly the Attorney-
at-Law'retained by Petitioner’s wife was'not able to interview the
Petitioner, in the circumstances. the Petitioner was thwarted from
filing his petition-under Articie 126, within one month in terms of
that Article. A litera! interpretation of the period of limitation will
defeat' the Petitioner's _right to his constitutional remedy. It is
significant that Article 17 which provides that every person shall
be entitled-toapply to the Supreme Court as provrded by Article
- 126'in respect of the infringément by executive or administrative
action of ‘his’ fundamental rrght is itself included in the’Chapter
on‘fundamental rights. Because thé'remedy under Article 126 is
thus guaranteed by the Constitution, a duty is imposed upon the
Supreme Court to protect fundamental rrghts and ensure their
vindication.- ‘Hence Article 126(2) 'should be given a. generous
. and purposive constructron The oré month prescribed by Article
126(2) for makrng an applrcatron for relief by a person for
infraction-of his fundamental rrght applies to the case of the
applrcant havmg free access to his lawyer and’to the Supreme
. Court Hence, 'if the Petmoner was obstructed by reason of his

' detentron’from havmg access“to his laWyer and'to the Supreme
Court and thus’ prevented from making hrs applrcatron within the
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. one month of ‘the- infraction complained of.. his. * detayed
application for relief under-Article 126 should not be fuled out, if
he made his application as -soon as he was free from that
constrauntto make the apphcatron ST :

We therefore overruled the prelrmrnary obJectron rarsed by-.
State Counsel. - .

On the questron -whether the petrtroner was* subject ‘to cruel-
treatment’” -or  torture,  petitibner's - avermeénts: .. stands.
uncorroborated by ‘any medical evidence and has been denied by:
the Respondents. The evrdence is not sufficient for .us to hold-
that there had been any, vrolatron of Article” 11 of the
Constrtutron L

The Petrtroner states that he was arrested o' 28 7. 86 when. hé
was travelling in a bus, by the 3rd Respondent and that he was

not informed of the reason of the arrest. The 3rd Respondent in
his affrdavrt admrtted the rncrdent but stated that he did not-arrest
the petitioner. Accordrng to.him' he only requrred the: petmoner to
accompany him- to the Grnrgathena Police Station for questronrng
and released him after recording the statement at the station. If
his, action, constrtuted an arrest in the’ legal sense, implicit in the -
-3rd Respondents explanatron is: the admrssron that he:did not ..
give any reason.to the Petrtroner for hrs arrest In my view. when
the 3rd Respondent required the Petrtroner 0 accompany him to
" the Police. Station and. togk | him~ to- the .Police Station: the
Petitioner..was in law; arrested. by, the 3rd :Respondent. The :
Petrtronertwas prevented by the action. of the. 3rd Respondent’:
from proceedrng with hrs journey in the bus. The, Petrtroner was .
'depnved of hrs Irberty t0-go where he pleased It was not
necessary that there should have been any.actual use of. force
threat of . force used to' procure the Petitioner's SumeSS|On was
sufficient. The Petitioner- did not go. to the Police. Station -
voluntanly He was. taken to the Polrce by the 3rd Respondent N
my. view the, 3rd Respondents action of arrestrng the Petitioner
and-not mformrng him the reasons for his arrest. vrolated the
Petitionér’s fundanienital rights warranted by Afticle 13(1) of the
Constitution. .- The “liberty . .of-an individual~is-a matter -of great
'~constrtutronal importance. Thrs lrberty should not be rnterfered
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~with, whatever the status of that individual be. arbitrarily or
without legal justification. The 3rd Respondent does not plead
that he had any reasonable suspicion that the Petitioner had
committed any cognizable offence when he arrested the
petitioner on 28.7.86. In his affidavit he states that since he had
reason to believe that the Petitioner was acquainted with the
facts and. circumstances relating to the robbery of a gun at
Rozella Farm. Rozella. he required the Petitioner to accompany
him to the Ginigathena Police Station. In my view the exptanation
of the 3rd Respondent affords no justification for his arrest of the
. petitioner on'that date.

On. the question of the legality of the detention complained of
the Respondents staté that they took action under Emergency’
Regulations and were holding the Petitioner in detention from
4.8.86 until the Magistrate made order-remanding the Petitioner

to fiscal custody. They state that they had a reasonable suspicion
" that the petitioner was involved in the activities of the T.E.L.E.
Though the Respondents have not placed before this Court any
material to justify their suspicion; yet it cannot be said that in the
conditions prevailing in the country the|r suspicion was not
reasonable. - : :

Counsel for the Petmoner submitted that-the detention order
‘A" made on 5.8.1986 under the Emergency Regulations dated
18.7.86 was.valid only upto 18.8:86. The said regulations were
in.-operation for a period of one month from the date of the
‘making” thereof and hence were valid only till -18.8.86. He
submitted. that a new detention order had to be made in terms of

_the new set of régulations to lend validity to the detention of the
petitioner. Regulation -19(2) provides that a person detained in

_pursuance of the provisions of regulation 18 .:. may be so
detained for a period:, not exceeding ninety days reckoned from
date’of his arrest under the regulation and shall at the end of the
period be-released by the officer in charge of that place unless
such.person has been produced by such.officer before the expiry
of that périqd before a Court of competent jurisdiction:

Article 1,55(5) of the Constitution provides that —

' :'Where the provisions of any law relating to public
‘security have been .b_rought into operation by the making of
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a Proclamation - under such law.. {the Public. Security -
Ordinance) ...such Proclamation _shall,. subject: to the
‘provisions of Article 155(6)..be in operation for a period of
one month from the date of the making thereof, but without
prejudice to the earlier revocation ofisuch Proclamation or.
to the making of a further Proclamatron ator before the-end
of the period.” - . .
Sectron 4 of the Publrc Securrty Ordrnance provrdes rnter alra
that — )

RN
L .

“the ' expiry. of ‘revocation .of rany Proclamation under
section 2 of the Public. Security Ordrnance shaH not affect :
or be deemed to have affected — et

. . . T‘v\, ’Z [ Ty
" (a) the past operation of any thrng duly dowe or suffered to. .

‘be done under Part Il :of-the. Ordrnance while. that Partr

©was in operation; o R TR

‘o

(b) any offence Commmed or any rrght lrberty or penalty

acqurred or rncurred while that Pant was in operatron

8 ol R . yeT . ) o AT
Thrs liability to be detained for:a-period- of nrnety days was the
penalty incurred by the: Petitioner- under the Emergency
Regulations. current’ between.18.7.86.and"18.8.86..The expiry of
the said Regulations; does: not therefore affect the detention
order under which;, .the. LPetrtroner was.- held.. In-view .of the .
aforesaid.provisions of the law.|.do.not. agree with. the apparently B
plausible submission of Counsel. that the detentrom~order €annot

" survive the emergency regulatron under’ whrch it was-made

P AR ST e
Counsel for the Petrtroner objected to .the admrssron of the :
reception of the -affidavits- ,frled by- the Respendents on ‘the.
ground, that, thgy;were not. filed, within time specified by Rule
—65(43 12); of; the Supreme Court Rujes;of. ;1978 Counsel pointed,
to the mandatory nature of the'Rule;and urged that an affidayit or,
ob;ecfron filed. outsrde thetime -stipulated by fhe Rule IS .not in
complrance wrth the Rule and, should not, be admrtted

The aforesard Rule 65(4) provrdes—"-
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“Upon leave being granted a notice of the application
together with a copy of the written submissions shali be
given forthwith by the Registrar to each of the

. Respondents other than the Attorney-General, and each
such Respondent may. within seven days of the service of
-such notice and written submissions, file counter-affidavit
and counter-submissions with notice to the Petitioner. Any
further written submissions by ‘any part shall be permitted
“only at the discretion of the Court.”

In this. case notice of the Petitioner’s application was served
on the Respondents on or.about the 24.10.86. The Attornéy
Gerieral on 30.10:86 filed proxy and moved for time to file
objections. But the cther Respondents’ did not file proxy or did
not%sk for'time to file objections, within the seven days of the
service of the notice on them. On 7.1'1.86. the Attorney-at-law
for the 1st, 2nd and 3rd Respondents filed his proxy and
moved “as it was not possible for the ist, 2nd and 3rd
Respondents to obtain necessary material to prepare and file
counter affidavits. | respectfully move that this Court be pleased
- .to grant further 2 weeks time to file counter affidavit.” The Chief
_Justice acceded to the request of the Respondents and granted

, further time to fr\e counter affidavits.

1 agree with the Counsel for the Petitioners that if the
Respondent did not file their affidavits and written submissions
-within-the time specified by the above Regulation. they are not
entitled to claim that their affidavits and written submissions
should be taken into-account. But it does not follow that this
Court has no discretion to-grant further time on being satisfied
-that the. Respondents would not be able or were not able to -
" collect the’ -necessary data or material for such affidavits or,
" written’ submissions’ on. an application” made to it by the”
Respondents.-That-discretion: 1s- founded on the inherent right
of~thist Court to do- justices  As <4 matter of “administrative
arrangement the Chief- Justice ‘of this -Colrt deals with such -
-applrcattons' and grants “extended time. - if circumstances
warranted grant of further time within Which to file objections:
Affidavits and objections filed within such. extended time could
be admitted. Since in the exercise of. the dlSCFGIlOﬂ ‘this C0urt
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had granted further time to the Respondents to file affndavnts or
submissions, and the Respondents’ have, within the time. so
~allowed., filed their counter- affidavits,” the objection of the
counsel for the Petmoner agamst thelr admlsslon cannot be

upheld.

Though | hold that the Petitioner *has not establlshed that his
fundamental rights. assured to him by Artlcle 11 and 1.3(2) have -
been violated by the Respondents, | hold that smce the 3rd
Respondent had unlawfully arrested the Petiuoner on 28.7.86
and failed to inform the Petitioner the reason for his arrest, the.
3rd Respondent had violated Petitioner’s. fundamental rights,
assured to him by Article 13(1). In the exercise of the powers
‘under Article 126(4) of -the. Constitution; | order the State,
represented in these proceedings by the Attorney-General to. pay-
the Petitioner Rs. 3000/- as compensatlon for such vuolatnon

The Petmoners apphcatlon |s aHowed to the extent mdncated
above. In the circumstarices of the case partnes quI bear thenr

’ OWI"I COSIS

ATUKORALE.A J.— | agree.
H.A. G. DE SILVA, J.— | agree.  °

Article 1 3( 7) infringement.” -



