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Penal Code. S. 357, S. 364  - Abduction - Illicit Intercourse - R ape - 
Testimonial trustw orthiness - test o j  probability and  improbability - 
material contradictions - delay in m aking complaint - post traumatic  
experience - misdirections - proo f beyond  reasonable doubt - special 
treatm ent to prosecutrix -fa ir  trial.

The  A ccused Appellant w as indicted  on two coun ts - S. 357  and  S. 364  
Penal Code. High C ourt sitting  w ithou t a  ju ry  convicted the accused  
appellan t on both coun ts, in addition  the accused  appellan t w as asked  
to pay Rs. One Million as a  fine, o u t of w hich a  su m  of Rs. 900, 0 0 0 / - w as 
to be paid to the prosecutrix  a s  com pensation . On Appeal,

Held :

(1) Trial Ju d g e 's  failure to appreciate  th a t the m eeting of the A ccused 
A ppellant by the prosecutrix  w as a  though t ou t ac t h as  undoub ted ly  
prejudiced the case of the accused  appe llan t from the veiy beginning.

(2) The C ourt has m isapplied th e test of probability and  im probability, /lj 
if th is  te s t was properly applied, there  w as no difficulty in com ing to the 
conclusion th a t the evidence of the p rosecutrix  w as u n tru s tw o rth y  and  
hence can n o t be acted  upon.

(3) T here  is no o th e r w ay to  apply  the  te s t of p robab ility  a n d i  
im probability  except by considering  the yardstick  of accepted  and  
expected behaviour of wom en in society. It is the application of the  te s t! ' 
of norm al h u m an  conduct.

(4) Trivial con trad ictions can be ignored b u t no t contrad ictions w hich go 
to the very core of the A ccused A ppellant's case.
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“Holding the trial in cam era was unnecessary  for the reason that the 
prosecutrix  had  earlier given the sam e evidence in a crowded court house 
before the M agistrate - steps taken  by the trial Judge, to give special 
trea tm en t to the prosecutrix  a t the expense of the Accused Appellant who 
w as entitled to a  fair trial canno t be approved n o court should try to molly 
- coddle a  w itness a s h a s  happened  in th is  case - the resu lt would be very 
dangerous in th a t the Prosecutrix would have got wrong signals to lie in 
Court."

(5) It is an  im perative req u irem en t in a crim inal case th a t the 
prosecution  case m u s t be convincing no m atter how weak the defence is. 
before a court is entitled to convict an  accused, w hat the C ourt has  done 
in th is case is to bolster up  a  weak case for the prosecution by referring 
to the w eakness in the defence case - th a t canno t be perm itted: the 
prosecution  m u st estab lish  its case  beyond reasonable d oub t.”

(6) A bsence of tell - tale m arks is a  c ircum stance th a t w as supportive of 
the sexual ac t having taken place w ith consent.

(71 It is a grave error for a  trial judge to direct him self th a t he m ust 
exam ine theTehability and  tru th fu ln ess  of the evidence of the accused in 
the  light of the  evidence led by the  prosecution.

(8) The trial Ju d g e  h as  m ade use  of inadm issible m aterial referred to by 
the S ta te  Counsel in his w ritten subm issions on the subject of disorders 
know n a s  ‘Post traum atic  experience' C ounsel is not entitled to read to 
the ju ry  ex tracts from any scientific treaties u n less such  extract had been 
produced by way of evidence in the course of trial.

(9) The trial judge h as  m isdirected herse lf on the law relating to consent J
by holding th a t “the law h as no place for tacit consent." “  '

APPEAL from the Ju d g m en t of the High C ourt of Colombo.
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HECTOR YAPA, J .

T he a c cu se d -ap p e lla n t in  th is  c a se  w as  in d ic ted  in  th e  
High C o u rt of Colom bo u n d e r  two c o u n ts . In  th e  f irs t c o u n t 
he  w as ind ic ted  w ith  th e  a b d u c tio n  o f In o k a  G allage on  
25. 08. 1993, in  o rd er th a t  sh e  m ay  be  forced o r se d u ce d  to 
illicit in te rco u rse , a n  offence p u n ish a b le  u n d e r  S ec tion  357  of 
th e  P ena l Code. In  th e  second  c o u n t he  w as  in d ic ted  w ith  
h av ing  com m itted  ra p e  o n  Inoka  G allage, o n  th e  sa id  d a te  a n  
offence p u n ish a b le  u n d e r  S ec tion  3 6 4  of th e  P en a l Code. 
L earned  H igh C o u rt J u d g e  a fte r  tria l, s it t in g  w ith o u t a 
ju ry , convicted  th e  a c c u se d -a p p e lla n t o n  b o th  c o u n ts  a n d  
se n te n c ed  h im  to a  te rm  of two y e a rs  rig o ro u s  im p riso n m en t 
on  th e  1st c o u n t  a n d  to  a  te rm  o f 10 y e a r s  r ig o ro u s  
im p r iso n m e n t on  th e  2 nd c o u n t, b o th  s e n te n c e s  to  r u n  
c o n cu rren tly . In  a d d itio n  a c c u se d -a p p e lla n t w as  o rd ered  to 
pay  a  fine of ru p e e s  one  m illion  w ith  a  d e fa u lt te rm  of 2  y e a rs  
r ig o ro u s im p riso n m en t. It w as fu r th e r  o rd ered  th a t  o u t o f th e  
sa id  fine of ru p e e s  one  m illion  a  su m  o f Rs. 9 0 0 ,0 0 0 /=  to be 
pa id  to  th e  p ro se c u tr ix  Inoka  G allage a s  c o m p en sa tio n . T he 
p re se n t a p p e a l is a g a in s t th e  sa id  conv ic tion  a n d  th e  sen ten ce .

At th e  tria l p ro se c u tio n  led th e  ev idence of th e  p ro se c u trix  
Inoka  G allage, Dr. A beysinghe, D evika S u b a s h a n i, In d ra n i 
T h irim a n n a , Police M atron  K a ru n aw a th ie , S u b  In sp e c to r  of 
Police R an d en iy a  a n d  C o u rt official K insley U daya. W hen  th e  
defence  w as  called , th e  a c c u se d -a p p e lla n t gave ev idence a n d  
called  tw o w itn e sse s  n am ely  M ulin  S e n e v ira tn e  a n d  M iriyan de 
Silva to  testify  o n  h is  behalf. T he p ro se c u tio n  c a se  a s  s ta te d  by 
th e  p ro se c u tr ix  In o k a  G allage briefly is a s  follows. A ccording 
to h e r, o n  2 5 th A u g u st 1993, s h e  w as  living w ith  h e r  a u n t
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D am m ika T h irim a n n a  a t  R ajagiriya. S he  w as 16 y ea rs  of age 
th e n  a n d  w as  a tte n d in g  school. O n th e  sa id  d a te  sh e  decided 
to  ru n  aw ay from  h e r  a u n t ’s h o u se  in  o rd er to go to  her 
g ra n d m o th e r’s  h o u se  s itu a te d  a t 4 th lan e  P itako tte . She 
decided  to  leave h e r  a u n t ’s h o u se  a s  th e re  w ere c o n s ta n t 
q u a rre ls  be tw een  h e r  a n d  h e r  a u n t, s ince  h e r  a u n t 's  h u sb a n d  
w ho w as  em ployed in  th e  m id d le-east did n o t like Inoka 
s tay in g  in  th e ir  h o u se . F u rth e rm o re  h e r  a u n t ’s h u s b a n d  w as 
sch ed u led  to  r e tu r n  hom e shortly . W hen  th e  p ro secu trix  left 
h e r  a u n t ’s  h o u se  in  th e  m orn ing  of 25. 08. 1993, sh e  had  
ca rried  w ith  h e r  a  travelling  b a g  co n ta in in g  som e of h e r  clo thes 
a n d  a n  ex erc ise  book  w h ich  c o n ta in e d  th e  n a m e s  and  
a d d re s se s  of c rick e te rs  a n d  film s ta rs  w h ich  inc luded  the 
n a m e  a n d  a d d re s s  of th e  a c cu sed -ap p e llan t. After leaving her 
a u n t ’s  h o u se , s h e  p ro ceed ed  firs t to  h e r  friend  D evika 
S u b a s h a n i’s h o u se  a t  A ngoda a n d  sp e n t som e tim e there. 
A round  noon  a fte r  lu n c h  sh e  left D evika’s p lace to v isit her 
g ra n d m o th e r  w ho w as a t  4 th lane, P itako tte . W hen sh e  reached  
h e r  g ra n d m o th e r’s  p lace a t  P itako tte . sh e  found  th a t  her 
g ra n d m o th e r’s h o u se  dem olished  an d  th e  p lace d eserted . On 
fu r th e r  in q u iry  from  a  p a sse rb y  sh e  w as inform ed th a t  
th e  g ra n d m o th e r  h a d  left th e  h o u se  a fte r  th e  d e a th  of her 
h u s b a n d . At th a t  s tag e  p ro se c u trix  h a d  d isc losed  to a p asse rb y  
a  lady, th a t  sh e  w as  in  se a rc h  of em ploym ent, even th o u g h  her 
orig inal p la n  w h en  sh e  left h e r  a u n t ’s h o u se  w as to go to her 
g ra n d m o th e r  for schooling . T he p a sse rb y  h a d  th e n  given her 
a n  a d d re s s  in  th e  sam e  lan e  i. e. 2 6 /1 ,  4 lh lan e  an d  told h e r  to 
look for a  jo b  th e re . P ro secu trix  hav ing  gone to the  sa id  a d d re ss  
a n d  find ing  th a t  th e re  w as  no  one in  th a t  h o u se , h a d  m ade 
in q u irie s  from  th e  lady  n e x t door, w ho h a d  refe rred  h e r  to the 
fro n t h o u se . W hen  sh e  in q u ired  from  the  lady  in  the  front 
h o u se , sh e  h a d  in form ed  th e  p ro se c u trix  th a t  th e  in m a te s  of 
2 6 /1 ,  4 th lane  h a d  m oved h o u se  a n d  given h e r  th e  new  a d d re ss  
w h ich  w a s  No. 66 , R a m p a rt Road, P itako tte . It w a s  th e n  
th a t  th e  p ro se c u trix  h a d  com e to know  th a t  the  accu sed - 
a p p e lla n t K am al A d d a ra ra c h ch i h a d  b e e n  occupying  th e  h o u se  
No. 2 6 /1 ,  4 th lane . A ccord ing  to th e  p ro se c u trix  the  h o u se
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No. 6 6  R a m p a rt R oad w a s  a b o u t 3 / 4  m ile aw ay from  th e  h o u se  
No. 2 6 /1 ,  4 lh lan e  a n d  sh e  h a d  w alked  to  th e  sa id  h o u s e  No. 6 6  
R a m p a rt Road, know ing  th a t  sh e  w a s  going in  s e a rc h  o f th e  
a c c u se d  ap p e llan t. H aving gone to  th e  a c c u se d -a p p e lla n t’s 
h o u se  a t  No. 66, R a m p a rt R oad sh e  h a d  in q u ired  from  th e  lady  
in  th e  h o u s e  for a  job . W hen  th e  lad y  in  th a t  h o u se  told h e r  th a t  
th e re  w ere no  jo b s  availab le, p ro se c u trix  d id  n o t go aw ay, s in ce  
it w a s  g e tting  la te  a n d  th e  lady  in  th e  h o u se  h a d  ag reed  to  keep  
h e r  th e re  th a t  n igh t. At a b o u t 9 .0 0  o r 9 .3 0  p .m . th e  a c cu se d - 
a p p e lla n t h a d  com e h om e a n d  on  see ing  th e  p ro secu trix , 
in q u ired  from  h is  a u n t,  a s  to  w ho  th e  v isito r w a s  a n d  th e  a u n t  
in fo rm ed  h im  th a t  sh e  h a d  com e to  m ee t h im . T h e rea fte r  th e  
a c c u se d -a p p e lla n t h a d  sp o k e n  to  th e  p ro se c u trix  a n d  th e ir  
d isc u ss io n  las ted  for a b o u t tw o h o u rs . At th is  d isc u ss io n  th e  
p ro se c u tr ix  h a d  inform ed  th e  a c c u se d -a p p e lla n t th a t  sh e  w as  
looking  for a  job . T he a c c u se d -a p p e lla n t h a d  d isc o u ra g ed  h e r  
from  seek in g  em p loym en t a n d  adv ised  h e r  to c o n tin u e  w ith  
h e r  s tu d ie s  p ro m isin g  to  h e lp  h e r, a n d  h a d  in fac t g iven h e r  
Rs. 1 0 0 0 /=  on  th a t  occasion . At th e  d isc u ss io n  th e  p ro se c u trix  
h a d  n o t to ld  th e  ac c u se d -a p p e lla n t th a t  sh e  h a d  left h e r  a u n t ’s 
h o u s e  in  s e a rc h  of h e r  g ra n d m o th e r  a n d  how  sh e  u ltim a te ly  
c am e  to  th e  a c c u se d -a p p e lla n t’s h o u se . A ccord ing  to  th e  
p ro se c u tr ix  th e  lady  in  th e  h o u se  w ho h a d  in itia lly  ag reed  to  
keep  h e r  for th e  n ig h t h a d  to ld  th e  a c c u se d -a p p e lla n t to d ro p  
th e  p ro se c u tr ix  a t  h e r  h o u se . How ever th e  p ro se c u trix  h a d  
re fu se d  to  go to  h e r  a u n t ’s h o u se  a n d  re q u e s te d  th e  a c c u se d - 
a p p e lla n t to  d ro p  h e r  a t  h e r  friend  D evika S u b a s h a n ie 's  h o u se . 
A t th a t  p o in t o f tim e th e  a c c u s e d -a p p e lla n t  h a d  a s k e d  
th e  p ro se c u tr ix  to  ge t in to  th e  fron t s e a t  of h is  car. W hile 
p ro ceed in g  th e  p ro se c u tr ix  h a d  observed  th e  c a r  going to w ard s  
N ugegoda a n d  so sh e  told th e  a c c u se d -a p p e lla n t th a t  it w as  
n o t th e  ro ad  to  D evika’s  h o u se . At th a t  s tag e  th e  a c c u se d -  
a p p e lla n t  h a d  told th e  p ro se c u tr ix  th a t  h e w ould  ta k e  h e r  to 
D evika’s  p lace on  th e  following day, b e c a u se  th e  peop le  a t
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D evika’s  h o u se  m igh t be su sp ic io u s  if sh e  w as  d ropped  a t  th a t 
tim e of th e  n igh t. Therefore a c cu se d -ap p e lla n t told h e r  th a t  he 
w ould  tak e  h e r  to a  frien d ’s h o u se . S ince accu sed -ap p e llan t 
w a s  n o t willing to  tak e  h e r  to  D evika’s h o u se  sh e  k ep t silen t 
a n d  finally  th e  a c cu se d -ap p e lla n t s to p p ed  th e  c a r a t a  friend’s 
p lace. He left th e  c a r a n d  cam e b a c k  a fte r a b o u t five m in u tes  
a n d  told h e r  to  ge t dow n from  th e  c a r  say ing  th a t  sh e  could  stay  
in  th e  friend’s h o u se  th a t  n ig h t a n d  on  th e  following m orning  
he  w ou ld  d ro p  h e r  a t  h e r  h o u se . A ccu sed -ap p e llan t took h e r  to 
a  room  w here  th e re  w as a  tab le , two c h a irs , two bed s a n d  th en  
left th e  room  say ing  th a t  he  w ould  m eet th e  friend a n d  come 
b ack . A fter a b o u t 15 m in u te s  he  cam e b ack  w ith  a  bag  w hich  
w as  m ark e d  P3 a t  th e  tria l. At th a t  tim e sh e  w as  d ressed  in  a 
T -sh irt, sk irt, u n d e r  sk irt, b ra ss ie re  a n d  a  n icker. The n icker 
w as  m ark ed  P5 a n d  th e  u n d e r  sk ir t w as  m ark ed  P4. In  the  
room  th ey  ta lk ed  a b o u t tele d ra m a s  w here  the  a c c u se d - 
a p p e lla n t h a d  ac ted . T h e rea fte r  a c cu se d -ap p e lla n t pu lled  o u t 
a n  over-sized den im  sh ir t  from  th e  b a g  a n d  req u ested  h e r  to 
w ea r it. D esp ite  several re q u e s ts  w h en  sh e  refu sed  a  struggle  
e n s u e d  a s  th e  a c c u se d -a p p e lla n t h a d  tried  to pull o u t the 
T -sh ir t  th e  p ro se c u trix  w a s  w earing . T h e n  only sh e  realized 
th a t  he  w as try in g  to  m o lest her. B u t s ince  he  sa id  th e re  w as 
nobody  th e re , sh e  d id  n o t ra ise  cries. In  th e  co u rse  of the  
s trugg le  a t  one s tage  sh e  fell from  th e  bed . U ltim ately he 
m an a g e d  to  p u ll o u t h e r  T -sh ir t  a n d  th e n  forced h e r  to p u t on 
th e  d en im  s h ir t  to  cover herself. A ccu sed -ap p e llan t w ho w as 
w earing  a  T -sh ir t an d  s h o r ts  w as  th e n  w earing  a w hite  bed 
sh ee t. T h en  he  held  on  to  h e r  a n d  rem oved h e r  u n d e r  sk ir t  (P4) 
u s in g  h is  toes. As th ey  s tru g g led  on  th e  b ed  h e r  b ra ss ie re  cam e 
o u t. F u r th e r  h e  rem oved h e r  n ick e r  in  th e  sam e w ay a s  he 
rem oved th e  u n d e r  sk ir t  by u s in g  h is  toes. T hereafte r the  
a c c u se d -a p p e lla n t h a d  pu lled  h e r  on  to th e  bed  a n d  a fte r som e 
s tru g g le  h e  h a d  sex u a l in te rc o u rse  w ith  h e r  a g a in s t h e r  will. 
A fter th e  se x u a l a c t b o th  o f th em  h a d  fallen  as leep  a n d  in  th e
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m orn ing  w h en  sh e  got u p  sh e  found  th e  a c c u se d -a p p e lla n t 
a lread y  up . S om etim e la te r  h e  w en t o u t a n d  h a d  b ro u g h t h e r  
to o th  p a s te  a n d  a  b r u s h  a n d  told h e r  to  w a s h  h e rse lf  a n d  to 
tak e  a  b a th  w h ich  sh e  did. L ater a  p e rso n  in  a  w h ite  d re s s  h a d  
b ro u g h t two c u p s  o f tea  a n d  th e  a c c u se d -a p p e lla n t re q u e s te d  
h e r  to have  tea. B o th  of th e m  h a d  te a  to g e th e r a n d  left th e  p lace 
in  th e  a c c u se d -a p p e lla n t’s  ca r. O n  th e  w ay  th e  a c cu se d - 
a p p e llan t w an ted  to d ro p  h e r  a t  h e r  a u n t ’s  h o u s e  b u t  s in ce  th e  
p ro se c u trix  w as  n o t w illing to  go th e re , h e  ag reed  to  d ro p  h e r  
a t  D evika’s  h o u se . Even a t  th a t  p o in t of tim e  s in ce  th e  accu se d - 
a p p e lla n t h a d  p rom ised  to h elp  h e r  in  h e r  s tu d ie s  s h e  still 
believed a n d  tru s te d  h im . F inally  th e  a c c u se d -a p p e lla n t drove 
h e r  th ro u g h  K iru la p a n a  R oad a n d  d ro p p ed  h e r  a t  N ugegoda 
a n d  sh e  w as a sk e d  to go to  D evika’s h o u s e  a n d  c o n tin u e  h e r  
s tu d ie s . He fu r th e r  to ld  h e r  to  m ee t h im  la te r  so  th a t  h e  cou ld  
help  h e r. T h e rea fte r  sh e  h a d  ta k e n  a  b u s  to  D evika’s  p lace  a n d  
reach ed  th e re  by  a b o u t 10 .00  a .m . o n  26. 08 . 1993. T he 
p ro se c u tr ix  d id  n o t d isc lo se  to  D evika o r to  h e r  s is te r  th e  
alleged a c t of ra p e  com m itted  on  h e r  by  th e  ac c u se d -a p p e lla n t. 
All th a t  s h e  to ld  D evika w as th a t  s in ce  h e r  g ra n d m o th e r  w as 
n o t th e re , s h e  h a d  b e e n  d irec ted  by  som e lady  to  th e  accu se d - 
a p p e lla n t’s  h o u se , in  o rd e r to  look for a  job . T h e rea fte r  sh e  
w en t to  th e  a c c u s e d -a p p e lla n t’s  h o u se  a n d  s ta y e d  th e re  for th e  
n ig h t a n d  w a s  ab le  to  ta lk  to  th e  a c cu se d -a p p e lla n t. S he  
fu r th e r  sa id  th a t  sh e  d id  n o t tell D evika a b o u t th e  in c id e n t of 
rap e  d u e  to  fea r o f e m b a rra s sm e n t. T he p ro se c u tr ix  w as a t  
D evika’s h o u se  th e  w hole  day  u n til  th e  evening , w h e n  a t  ab o u t 
7 .0 0  p .m . D evika’s fa th e r  h a d  com e w ith  som e police officers. 
T h e rea fte r  sh e  h a d  b een  ta k e n  to  th e  W elikada  Police S ta tio n . 
T h a t n ig h t sh e  w a s  a t  th e  W elikada  Police S ta tio n  w ith  th e  
police m a tro n , se a te d  o n  a  b e n c h  a n d  th e n  sh e  w a s  p ro d u ced  
before  a  S en io r Police Officer w ho  reco rd ed  a  s ta te m e n t  from  
h er. S om etim e la te r  sh e  w a s  exam ined  by  a  docto r. P ro sec u trix  
fu r th e r  sa id  th a t  sh e  c o n tin u e d  to re m a in  a t  th e  Police S ta tio n  
for a b o u t 11 days.
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Dr. N iluksh i A beysinghe in  h e r  evidence s ta te d  th a t  she 
exam ined  th e  p ro se c u trix  on  27. 08. 1993 an d  observed  th a t 
h e r  vag ina  w as  a n  u n u s u a l  one. It w as so b e c au se  h e r  vaginal 
c h a n n e l w as u n u s u a lly  w ide a n d  could  adm it two fm gers w ith 
ease . O n ex am in a tio n  o th e r  lab ia  m inora  a n d  m ajora  an d  the 
wave in d e n ta tio n s  on  th e  w alls of th e  orifice revealed th a t  the  
p ro se c u trix  w as  n o t a  p e rso n  w ho h a s  h a d  regu la r a c ts  of 
se x u a l in te rc o u rse . F u r th e r  acco rd in g  to  th e  doc to r the  
p ro se c u trix  h a d  a  “convo lu ted h ym en” w here  th e  firs t a c t of 
in te rco u rse  m ay  n o t c a u se  an y  b leed ing . In fac t the  docto r said 
th a t  a t  th e  tim e of th e  ex am in a tio n  th e  p ro secu trix  w as a virgin 
a n d  h e r  h y m en  w a s  in ta c t , a n d  th is  s itu a tio n  w as d u e  to the 
u n u s u a l  n a tu re  of h e r  h y m e n . Dr. A beysinghe a lso  sa id  th a t  
sh e  exam ined  th e  a c c u se d -a p p e lla n t on  06. 09. 1993 an d  he 
h a d  no in ju ries .

D evika S u b a s h a n i  gave ev idence  a n d  a d m itte d  the  
position  th a t  on  25. 08. 1993, the  p ro secu trix  cam e to he r 
h o u se  in  th e  m o rn in g  a t  a b o u t 11.00  a .m . a n d  left h e r h o u se  
a fte r  lu n c h  s ta t in g  th a t  sh e  w as going to h e r g ran d m o th e r 's  
p lace. S he  d id  n o t b rin g  a n y th in g  w ith  her. O n th e  following 
d a y  i.e. o n  26. 08 . 1993 sh e  cam e a t a b o u t sam e  tim e a s  on  the  
p rev ious d a te  a n d  told h e r  th a t  h e r  g ra n d m o th e r  w as n o t there  
a n d  fu r th e r  th a t  sh e  w en t to th e  h o u se  of th e  accu sed - 
a p p e llan t a n d  s tay ed  th e re  th a t  n ig h t ta lk in g  to  th e  a c c u se d - 
a p p e llan t a n d  h is  a u n t.  T he a c cu se d -ap p e lla n t h a d  given h e r 
Rs. 1 ,0 0 0 /=  a sk in g  h e r  to  go to school from  h e r  (Devika’s) 
h o u se . P ro sec u trix  n ever told h e r  th a t  th e  accu se d -ap p e lla n t 
h a d  com m itted  rap e  o n  h e r  th a t  n ig h t o r even th e  fact th a t  she  
h a d  left h e r  a u n t 's  h o u se  for good. L ater in  the  evening  the  
police h a d  com e a n d  ta k e n  h e r  aw ay. In d ra n i T irim an n a  the  
m o th e r  of th e  p ro se c u tr ix  testified  to  C o u rt th a t  th e  p ro secu trix  
s tay ed  in  h e r  s is te r ’s h o u se  a n d  a tte n d e d  school. S he  u se d  to 
v isit th e  p ro se c u trix  once  a  week. W hen  sh e  found  th a t  the 
p ro se c u trix  w as  m issing , sh e  m ad e  a  com p la in t a t  th e  W elikada
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Police S ta tio n  o n  25. 08. 1993, a n d  la te r  on  26. 08. 1993, th e  
police h a d  inform ed h e r  th a t  th e  p ro se c u trix  w a s  found . 
However th e  police d id  n o t allow  h e r  to  sp e a k  to  h e r  d a u g h te r . 
A ccording to th is  w itn ess  sh e  h a d  no  re la tio n  a t  4 th Lane, 
P itako tte . However sh e  h a d  h e a rd  o f a  g ra n d m o th e r  w ith  
w hom  sh e  h a d  no  co n tac t. F u r th e r  sh e  s ta te d  th a t  sh e  h a d  no 
know ledge a s  to w hy th e  p ro se c u trix  r a n  aw ay  from  h e r  s is te r ’s 
p lace.

K aru n aw a th ie  th e  Police M atron  testified  th a t  on  th e  
even ing  o f2 6 .0 8 . 1993 s h e  w en t w ith  th e  police to  W alpola a n d  
b ro u g h t th e  p ro se c u tr ix  to  th e  W elikada  Police S ta tio n . 
P ro sec u trix  w as in  h e r  c u s to d y  o n  th e  n ig h t o f26 . 08. 1993, till 
th e  following m orn ing . O n  th a t  n ig h t p ro se c u trix  d id  n o t ta lk  
w ith  her. H ow ever o n  th e  following n ig h t i.e. o n  27. 08. 1993 
p ro se c u trix  s ta r te d  c iy in g  a n d  w h en  sh e  q u e s tio n ed  h e r, sh e  
to ld  th e  w itn ess  how  sh e  w en t in  s e a rc h  of h e r  g ra n d m o th e r  
a n d  th e n  how  sh e  w as  d irec ted  to  th e  h o u se  o f th e  a c cu se d - 
a p p e lla n t in  o rd e r  to find a  job . T he a c c u se d -a p p e lla n t h a d  
th e n  ta k e n  h e r  in  h is  c a r  say in g  th a t  he  w ould  d ro p  h e r  a t  h e r  
h o u se  a n d  h a d  ta k e n  h e r  som ew here  e lse  a n d  h a d  co m m itted  
rap e  o n  h e r. W hen  th e  w itn e ss  h a d  inform ed th e  O.I.C. a b o u t 
th is  in c id e n t a  s ta te m e n t w a s  reco rd ed  from  th e  p ro secu trix . 
S.I. R an d en iy a  o f th e  W elikada  Police gave ev idence in  re la tio n  
to  th e  c o n d u c t o f th e  in v es tig a tio n s  in  re sp e c t of th is  c a se  a n d  
th e  reco rd in g  of th e  s ta te m e n ts  of v a rio u s  w itn e sse s  a n d  th e  
fac t of th e  a c c u se d -a p p e lla n t s u rre n d e r in g  to th e  police on  
06. 09. 1993. He a d m itte d  th a t  th e  p ro se c u tr ix  w as  k e p t a t  th e  
W elikada  Police S ta tio n  for 11 d a y s  a fte r  sh e  w a s  b ro u g h t to 
th e  Police S ta tio n  o n  26 . 08 . 1993. F inally  th e  C o u rt official 
K insley U daya gave ev idence  re fe rrin g  to  th e  c o n tra d ic tio n s  
m a rk e d  V2 a n d  V3, a n d  th e  m ed ical re p o r t of th e  a c c u se d - 
a p p e lla n t m ark e d  V5. T h e rea fte r  th e  p ro se c u tio n  c a se  w as 
c losed  lead ing  in  ev idence  P I  to  P8.
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W hen th e  defence w as called the  a c cu sed -ap p e llan t gave 
ev idence to  th e  following effect. The p ro secu trix  h ad  com e to 
h is  h o u se  in  se a rc h  of a  job . He h a d  adv ised  h e r  to s tu d y  and  
gave h e r  Rs. 1 ,0 0 0 /=  on  th a t  occasion . W hen he w an ted  to 
d ro p  h e r  a t  h e r  a u n t ’s h o u se  on  th e  n ig h t of 25. 08. 1993 she 
h a d  re fu sed  a n d  w an ted  h e r  to be  d ropped  a t  h e r  friend 
D evika’s  h o u se . W hen he  h a d  ta k e n  h e r  close to h e r  friend’s 
h o u se , sh e  h a d  re fu sed  to  get dow n giving h im  the  im pression  
th a t  sh e  w an ted  to  s tay  w ith  h im  for th e  n ight. H ence he took 
h e r  to a  room  in  a  g u e s t h o u se  a n d  s p e n t th e  n ig h t there  
w ith  her. O n th a t  n ig h t b o th  of th em  willingly had  sexual 
in te rco u rse . He h a d  sex u a l in te rco u rse  w ith  h e r  twice an d  on 
b o th  o ccasio n s he  w ore a  con tracep tive . Next m orn ing  b o th  of 
th em  a fte r  a  b a th  h a d  a  c u p  of tea  a n d  left th e  g u e s t h o u se  and  
th e  p ro se c u trix  w as d ropped  a t th e  N ugegoda Ju n c tio n . He 
d en ied  th e  two c h a rg e s  a g a in s t  h im  in  th e  in d ic tm en t. 
A ccu sed -ap p e llan t a lso  called  two o th e r  w itn esses  to give 
ev idence o n  h is  behalf, i.e. M ulin S en ev ira tn e  a n d  M irian 
de Silva. M ulin  S en ev ira tn e  sa id  th a t  one day  the  p ro secu trix  
cam e to  h e r  ga te  a n d  a sk ed  for th e  a c cu se d -ap p e lla n t’s 
a d d re s s  a n d  so sh e  gave h e r  th e  R am p art Road a d d re s s  of the  
a c cu se d -ap p e lla n t. M irian  de Silva s ta te d  th a t  on 2 5 'h A ugust 
a t  a b o u t 3 .3 0 -4 .0 0  p .m . th e  p ro secu trix  cam e to  h e r gate 
looking for th e  a c c u se d -a p p e lla n t’s h o u se  an d  sh e  told her 
th a t  th e  a c c u se d -a p p e lla n t w as n o t living th e re  a n d  w an ted  
h e r  to  a s k  th e  fro n t h o u se  for h is  a d d re ss . T hereafte r the  
defence c a se  w as c losed  lead ing  in  evidence V I to V5.

At th e  h e a rin g  of th is  ap p e a l lea rn ed  C ounse l for the  
a c c u se d -a p p e lla n t su b m itte d  th a t  th e  c e n tra l issu e  in  th is  
ca se  revolves on  th e  q u e s tio n  of th e  credibility  of th e  p ro secu trix  
In o k a  G allage. C ounse l c o n ten d ed  th a t  w hatever te s t  one 
a p p lie s  to  a s s e s s  h e r  ev idence, it w ould  a p p e a r  th a t  h e r 
ev id en ce  is  u n tru s tw o r th y  a n d  u n re liab le . T herefore  he 
su b m itte d  th a t  it is u n sa fe  to  a c t on  h e r  evidence, an d  th a t  a
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conviction b a se d  on  h e r  tes tim o n y  c a n n o t b e  allow ed to  s ta n d . 
Initially  it w ould  be n e c essa ry  to  co n sid e r w h e th e r  th e  s to ry  of 
the  p ro se c u trix  is t ru e  w h en  sh e  say s, th a t  sh e  r a n  aw ay 
from  h e r  a u n t ’s h o u se  to  h e r  g ra n d m o th e r  to  c o n tin u e  h e r  
schooling. O n th e  o th e r  h a n d  c a n  it be sa id  th a t  th e  p ro se c u trix  
left h e r  a u n t ’s h o u se  for th e  sole p u rp o se  of m ee tin g  the  
a c c u s e d -a p p e lla n t  a s  su g g e ste d  by  th e  defence . In  th is  
co n n ec tio n  th e  ev idence of th e  p ro se c u trix  th a t  sh e  c a rr ie d  th e  
n o te  book w h ich  c o n ta in ed  th e  n am e  a n d  th e  a d d re s s  of th e  
a c c u se d -a p p e lla n t c a n n o t be ignored. B esides  sh e  th o u g h t it 
fit to ca rry  th is  n o te  book  b u t  n o t h e r  schoo l books. T h is  n o te  
book w as m ark e d  by  th e  defence  a s  V I. It is  a lso  sign ifican t 
th a t  th is  n o te  book  th o u g h  m ark e d  by  th e  p ro se c u tio n  a t  
th e  n o n -su m m a ry  in q u iry  h a d  b een  de le ted  from  th e  lis t of 
p ro d u c tio n s  a tta c h e d  to  th e  in d ic tm en t. T he defence  h a d  to  go 
o u t of its  w ay to have  th is  n o te  book  m ark e d  a n d  p ro d u ce d  a t 
th e  High C o u rt tria l. T h is  n o te  book c o n ta in ed  th e  n a m e  an d  
a d d re s s  o f th e  a c c u se d -a p p e lla n t a d m itte d ly  w ritte n  in  h e r  
ow n h a n d  w riting . H ow ever sh e  tried  to  m ak e  o u t th a t  th e  n o te  
book  h a d  no  re levance  to  h e r  on  th a t  occasion , s ince  h e r  
m eeting  th e  a c c u se d -a p p e lla n t w as a  c h a n c e  m eeting . O n th is  
p o in t th e  ev idence of th e  defence w itn esse s  M ulin  S en ev ira tn e  
a n d  M irian  de  Silva a p p e a rs  very s ign ifican t. M irian  de Silva 
testified  th a t  on  2 5 th A u g u s t w h en  th e  p ro se c u tr ix  cam e  to h e r  
looking  for th e  a c c u s e d -a p p e lla n t’s  h o u se , sh e  to ld  h e r  th a t  he  
w as  n o t living th e re  a n d  to  in q u ire  from  th e  fro n t h o u se . The 
ev idence of M ulin S e n e v ira tn e  th e  lad y  in  th e  fro n t h o u se  w as 
th a t  w h en  th e  p ro se c u tr ix  cam e  to h e r  a s k in g  for th e  a c cu se d - 
a p p e lla n t’s a d d re s s  s h e  h a d  given h e r  th e  R a m p a rt Road 
a d d re ss . T herefo re  th e  ev idence of th e se  tw o w itn e sse s  is 
ind ica tive  o f th e  fac t th a t  th e  p ro se c u tr ix  h av in g  failed to locate  
th e  a c c u se d -a p p e lla n t a t  2 6 /1 ,  4 th L ane, h a d  s o u g h t h e lp  from  
M irian  de  S ilva a n d  M ulin  S en e v ira tn e  to  g e t a t  h is  new  
a d d re ss . E ven  th o u g h  th e  ev idence of th e se  tw o w itn esse s  
a p p e a re d  to  be very  fav o u rab le  to  th e  defence, th e  le a rn e d  tria l
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Ju d g e  h a s  ta k e n  a  c o n tra ry  view, w hen  sh e  s ta te d  in  her 
ju d g m e n t a s  follows: “the  defence called  two w itn esses  M uriel 
Silva a n d  M ulin  S en ev ira tn e  w ho co rrobo ra ted  th e  p rosecu trix  
in  h e r  ev idence a s  to  th e  ev en ts  th a t  p receded  h e r  m eeting  w ith 
th e  a c c u se d ”. (Vide Page 6 0 8  of th e  Ju d g m en t). T h is  in o u r  view 
is a  se rio u s  m isd irec tio n  on  the  p a r t of the  lea rn ed  trial Ju d g e . 
S he  h a s  failed to  a p p re c ia te  th e  defence evidence w hich  w as 
m o st favou rab le  to  th e  a c cu sed -ap p e llan t. The evidence of 
th ese  two w itn esse s  ru led  o u t th e  p ro secu tio n  sto ry  th a t  the  
m eeting  of th e  a c cu se d -ap p e lla n t by th e  p ro secu trix  on th a t 
day  in  q u e s tio n  w as a  ch an ce  m eeting  a n d  su p p o rte d  the 
defence su g g estio n  th a t  th e  m eeting  of th e  accu se d -ap p e lla n t 
by  th e  p ro se c u trix  on  25. 08. 1993, w as a  th o u g h t o u t act. Trial 
J u d g e 's  fa ilu re  to a p p re c ia te  th is  position  h a s  u n d o u b ted ly  
p re jud iced  th e  c a se  of th e  a c cu se d -ap p e lla n t from  the  very 
beg inn ing .

It w a s  su b m itte d  by lea rn ed  C ounse l for th e  accused - 
a p p e lla n t th a t  th e  s to ry  of th e  p ro secu trix  th a t  sh e  w ent in 
s e a rc h  of “a  g ra n d m o th e r” to s tay  w ith  h e r for th e  p u rp o se  of 
sch o o lin g  w a s  h ig h ly  im p ro b ab le . A ccord ing  to  In d ra n i 
T irim an n a  th e  m o th e r  o f th e  p ro secu trix , sh e  h a d  no re la tion  
living a t  4 th lane , P itako tte . S he  h a d  h e a rd  of a  g ran d m o th er  
w ith  w hom  th ey  h a d  no  su c h  con tac t. A ccording to the  
p r o s e c u t r ix  h e rs e l f ,  th e  w o m a n  d e s c r ib e d  by  h e r  a s  
g ra n d m o th e r  is n o t h e r  m o th e r’s m o th e r  b u t  a  d is ta n t  relative. 
Therefore th e re  w a s  th e  possib ility  th a t  th e  p ro se c u trix  w as 
really  u n a w a re  w h e th e r  s u c h  a  g ra n d m o th e r  w as am ong  the  
living w h en  sh e  allegedly  se t  off in  s e a rc h  of h e r  h o u se  on  25. 
08 . 1993. F u r th e r  it w ould  a p p e a r  from  th e  ev idence of the  
p ro se c u trix  th a t  h e r  g ra n d m o th e r  w as  living in  a  s h a n ty  type 
of h o u se  a n d  th e  q u e s tio n  w ould  a rise  a s  to  w h e th e r  the  
p ro se c u trix  cou ld  have  a tte n d e d  school from  th e re  a n d  th a t  
w h e th e r  th e  g ran d m o th e r  cou ld  have  s p e n t for h e r  schooling  
a n d  o th e r  n eed s, a  c o n s id e ra tio n  w h ich  c a n n o t be overlooked.
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Also one c a n n o t be b lin d  to  th e  fact th a t  h e re  w as  a  girl w ho h a d  
a n  a u n t  to look a fte r  h e r, sh e  h a d  h e r  m o th e r  living close 
by v isiting  h e r  eveiy  w eek, leaving th e  a u n t  a n d  th e  m o th e r  
for good, in  s e a rc h  o f a  d is ta n tly  co n n ec ted  g ra n d m o th e r , 
a b o u t w hom  sh e  h a d  n o t h e a rd  for m ore th a n  th re e  y ea rs . 
S u rp ris in g ly  th e  p ro se c u trix  w ho  w a s  k een  on  c o n tin u in g  h e r  
s tu d ie s  from  h e r  g ra n d m o th e r’s  p lace  never c a rr ie d  a  sing le 
book excep t th e  n o te  book  c o n ta in in g  th e  a d d re s s  of th e  
a c cu se d -ap p e lla n t. T h is  c o n d u c t is  h igh ly  im probab le . T h e re ­
fore h e r  alleged trip  to “a  g ra n d m o th e r’ a p p e a rs  to  be  a  p re tex t 
to  m ee t th e  a c cu se d -ap p e lla n t.

A n o th er m a tte r  re fe rred  to  by  C o u n se l for th e  a c c u s e d - 
a p p e llan t w as  th e  s u b s e q u e n t  c o n d u c t of th e  p ro se c u tr ix  a fte r  
find ing  th a t  h e r  g ra n d m o th e r  w a s  n o t th e re  a t  4 lh lane , 
P itako tte . T he p ro se c u tr ix  w ho  w a n te d  to a tte n d  schoo l from  
h e r  g ra n d m o th e r’s p lace  su d d e n ly  ch a n g ed  h e r  p la n s  a n d  
w a n te d  to  find a  job . It is in  s e a rc h  o f a  jo b  th a t  sh e  p roceeded  
on  foot from  th e  4 th L ane, a  d is ta n c e  of 3 / 4  m ile to  th e  new  
re s id e n c e  of th e  a c c u s e d -a p p e lla n t .  S in ce  th e  a c c u se d -  
a p p e lla n t w as  n o t in  th e  h o u se , sh e  m e t h is  a u n t  w ho  to ld  h e r  
th a t  th e re  w ere no  jo b s  availab le . If h e r  idea  w a s  to  find  a  job , 
th e re  is  no  re a so n  w hy  sh e  sh o u ld  re m a in  th e re  for fo u r long 
h o u rs  w a itin g  fo r th e  a c c u se d -a p p e lla n t  even  a fte r  sh e  b ecam e  
aw are  from  th e  a u n t  th a t  th e re  w ere no  jo b s  availab le . T h u s  to  
w ait for th e  a c c u se d -a p p e lla n t  w ho  w a s  a  to ta l s tra n g e r  to  h e r  
to get a  jo b  w as  a  rem o te  possib ility . T h is  c o n d u c t of th e  
p ro se c u tr ix  show ed  th a t  even  going  in  s e a rc h  of a  jo b  a p p e a rs  
to  be a  cover up . W hen  th e  a c c u se d -a p p e lla n t cam e  hom e fou r 
h o u rs  la te r, th e  n e x t th in g  th a t  h a p p e n e d  w as  a  two h o u r  
d i s c u s s io n  b e tw e e n  th e  p ro s e c u t r ix  a n d  th e  a c c u s e d -  
a p p e lla n t. At th e  d isc u s s io n  th e  p ro se c u tr ix  d id  n o t say  
a n y th in g  a b o u t h e r  leav ing  th e  a u n t ’s  h o u se  in  s e a rc h  of h e r  
g ra n d m o th e r . A ny p e rso n  w ith  com m on  se n se  in  s u c h  a  
s itu a tio n  w ould  have  d isc lo sed  th is  fac t, for s u c h  a  d isc lo su re
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w ould  have got m ore sy m p a th y  tow ards the  p rosecu trix . T his 
c o n d u c t w ould  s u p p o rt th e  defence suggestion  th a t  h e r  trip  to 
4 th lane , P itak o tte  w as  to  m eet th e  accu sed -ap p e llan t. After the  
d isc u ss io n  th a t  n ig h t a t  a b o u t 11.00 or 11.30 p.m . the  
p ro se c u trix  h a d  se t  off w ith  th e  accu se d -ap p e lla n t in  h is  ca r 
to  go to  D evika’s h o u se . It w as a  la te  n ig h t ride w ith  a  m an  
w hom  sh e  h a d  com e to know  ju s t  two h o u rs  earlier, a  to ta l 
s tra n g e r  b u t  a  film s ta r  sh e  adored . T here  w as n o th in g  to 
p rev en t th e  p ro se c u trix  s tay ing  over th e  n ig h t in  the  a c c u se d - 
a p p e lla n t’s  h o u se  a n d  p roceed ing  to D evika’s h o u se  on  the  
following m orn ing . In  fac t a c c u se d -a p p e lla n t 's  a u n t  h ad  
ea rlie r agreed  to  keep  th e  p ro secu trix  in  th e  h o u se  for the  
n igh t. A nyw ay  p ro se c u trix  left w ith  th e  a c cu se d -ap p e lla n t an d  
a s  sh e  sa id  on  th e  w ay th e  p la n s  w ere changed , accused - 
a p p e lla n t decid ing  to  tak e  h e r  to  a  friend’s p lace a n d  she  
ag ree ing  to go w ith  h im  w ith o u t m u c h  ado. The fact th a t  the  
p ro se c u trix  w en t in to  th e  room  of th is  u n k n o w n  h o u se  w ith  the  
a c c u se d -a p p e lla n t in  th e  dead  of th e  n igh t, w ithou t m aking  
a n y  fu ss , m ak e s  h e r  version  th a t  sh e  w as a n  unw illing  party  
to  se x u a l in te rc o u rse  h ighly  im probab le , hav ing  regard  to  the  
n o rm a l c o n d u c t a n d  b eh av io u r p a tte rn s  of w om en an d  girls in 
S ri L a n k a n  society. It is com m on se n se  th a t  b o th  of them  w ent 
in to  th is  room  for s e n su a l en joym ent. Therefore w hen  the  
p r o s e c u t r ix  s a y s  t h a t  a c c u s e d - a p p e l la n t  h a d  s e x u a l  
in te rc o u rse  w ith  h e r  a g a in s t h e r  will o r w ith o u t h e r  co n sen t, 
h e r  s to ry  beco m es u n a c ce p tab le .

It w as  a lso  su b m itte d  by  C o u n se l th a t  in  the  room  afte r two 
a c ts  o f rap e , b o th  th e  p ro se c u trix  a n d  th e  a c cu se d -ap p e lla n t 
s le p t a n d  th e n  th ey  b ru sh e d  th e ir  tee th , h a d  a  b a th , enjoyed 
a  c u p  of te a  served  by  a  w a ite r  a n d  left th e  p lace in  th e  car. 
F in a lly  th e  p ro s e c u tr ix  w a s  d ro p p e d  a t  th e  N ugegoda 
J u n c tio n . P ro sec u trix  th e n  p roceeded  to  D evika’s h o u se  an d  
told h e r  th a t  sh e  sp e n t th e  n ig h t a t  th e  a c c u se d -a p p e lla n t’s 
h o u se  c h a tt in g  w ith  h im  a n d  h is  a u n t.  Not one w ord a b o u t
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rape  be ing  co m m itted  o n  h e r  by  th e  a c cu se d -ap p e lla n t. S he  
sp en t the  w hole d a y  a t  D evika’s p lace  b u t  n ev er c a red  to  tell 
Devika, D evika’s s is te r  o r D evika’s  fa th e r  a b o u t h e r  plight. 
Surely  th is  is n o t th e  b eh a v io u r o f a  ra p e  victim . P e rh ap s , if 
D evika’s  fa th e r  d id  n o t c o n ta c t th e  po lice  d u e  to  som e 
u n k n o w n  rea so n , th is  c a se  m ay  n o t have  se e n  th e  ligh t of day. 
It w ould a p p e a r  th a t  th e  c o n d u c t o f th e  p ro se c u tr ix  in  re la tio n  
to th e  ev en ts  th a t  took  p lace  a fte r  m ee tin g  th e  accu se d - 
a p p e llan t on  th e  n ig h t of 25. 08. 1993, till s h e  w a s  rem oved by 
the  W elikada Police from  D evika’s  h o u s e  o n  th e  following day, 
i.e. 26. 08 . 1993 a ro u n d  7 .3 0  p .m ., c a n n o t be  th e  c o n d u c t 
expected  of a  p e rso n  w ho  h a d  b e e n  su b je c te d  to  a n  a c t of 
a b d u c tio n  a n d  rap e . O n  th e  c o n tra ry  it w ou ld  a p p e a r  to  u s  a s  
th e  lea rn ed  C o u n se l for th e  a c c u se d -a p p e lla n t com m en ted , 
th a t  th e ir  c o n d u c t w a s  m ore  a n a lo g o u s  to  th e  c o n d u c t o f a  
“honeym oon  co u p le”. O nly sen sib le  c o n c lu s io n  th a t  cou ld  be 
arrived  a t  is th a t ,  th e  p ro se c u tr ix  h a d  lied to  C o u rt w h e n  sh e  
sa id  s h e  w as  a b d u c te d  a n d  rap ed .

In  ju d g in g  th e .  te s t im o n ia l  t r u s tw o r th in e s s  o f th e  
p ro se c u trix  one o f th e  p o ssib le  te s ts  th a t  cou ld  safely  be 
app lied  w ou ld  be  th e  te s t  of p ro b ab ility  a n d  im probab ility . The 
d efence  m a d e  th e  s u b m is s io n  th a t  th e  ev id en ce  of th e  
p ro se c u trix  w a s  u n tru s tw o r th y  in  th a t  h e r  c o n d u c t w a s  m o st 
im probab ly . It w a s  c o n te n d e d  by c o u n se l th a t  th e  lea rn ed  tria l 
Ju d g e  h a s  n o t co rrec tly  app lied  th is  te s t  o f p ro b ab ility  a n d  
im probab ility  in  o rd e r  to  d e te rm in e  th e  c re d itw o rth in e ss  of th e  
p ro se c u trix  a s  ev id en t from  th e  follow ing p a s sa g e  of h e r  
ju d g m e n t w h ic h  re a d s  a s  follows: “In  th is  c a se , In o k a ’s 
ev idence w h e n  ta k e n  in  c o n ju n c tio n  w ith  th e  ev idence of th e  
two defence  w itn e s se s  a n d  o th e r  w itn e sse s  of th e  p ro se c u tio n , 
reveal th a t  th e  “p ro b ab ilitie s  fac to r” e c h o ’s  in  favou r of th e  
v e rs ion  n a rra te d  by  th e  w itn e s s .” (Vide page 6 1 9  of the  
Ju d g e m e n t). L earned  C o u n se l s u b m itte d  th a t  th is  find ing  of 
th e  le a rn e d  tr ia l ju d g e  th a t  th e  “p ro b ab ilitie s  fac to r” ech o es in
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favour of th e  v e rs ion  of th e  p ro secu trix  is to tally  e rroneous, 
u n w a rra n te d  a n d  do n o t find su p p o rt from  th e  evidence in  the  
case . T h is  find ing  of th e  lea rn ed  tria l Ju d g e  in  o u r  view is 
u n re a lis tic  a n d  d o es  n o t reflect th e  co rrec t conc lu sion  one 
cou ld  com e to o n  th e  evidence of the  p ro secu trix . It is very 
u n f o r tu n a te  th a t  th e  C o u rt h a s  m isa p p lie d  th e  te s t  of 
p robab ility  a n d  im probab ility . If th is  te s t  w as  properly  applied  
th e re  w as no  difficulty in  com ing to th e  co n c lu sio n  th a t  the  
evidence of th e  p ro se c u trix  w as u n tru s tw o r th y  an d  hence 
c a n n o t be  ac ted  u p o n . It w ould  a p p e a r  th a t  sh e  h ad  lied to 
C o u rt o n  se v e ra l m a te r ia l  is s u e s . As le a rn e d  C o u n se l 
su b m itte d  th e  a p p ro a c h  of th e  learned  tria l Ju d g e  in  applying 
th e  te s t of p robab ility  a n d  im probab ility  is flawed by reaso n  of 
app ly ing  a  sub jec tive  tes t. T h is  is c lear from  th e  following 
p a ssa g e  c ited  by  C o u n se l from  th e  ju d g m e n t of th e  tria l Ju d g e  
w h ich  re a d s  a s  follow s.” T he defence suggested  th a t  he r 
v e rs ion  of th e  in c id e n t w a s  im probab le , w h en  considered  in 
th e  ligh t of th e  p ro b ab ility  im probab ility  te s t, a s  it w en t ag a in s t 
th e  b eh av io u r of an y  rea so n a b le  p e rso n . He clearly  b a sed  th is  
on  th e  ste reo ty p e  accep ted  a n d  expected  b e h av io u r of w om en 
in  society ." (Vide P age 621  of th e  J u d g m e n t.)  C ounse l 
s u b m it te d  th a t  in  ap p ly in g  th e  te s t  of p ro b ab ility  an d  
im probab ility  th e  te s t  to  be app lied  is a n  objective te s t an d  not 
a  sub jec tive  te s t  w h ich  h a s  b een  e rro n eo u sly  app lied  by the  
lea rn ed  tria l Ju d g e . In  s u p p o rt of th is  c o n te n tio n  C ounse l cited 
th e  o b se rv a tio n  o f J u s t ic e  M ackenna  referred  to  by E.R.S.R. 
C oom arasw am y, th e  Law of Evidence Vol. II (Book 2) Page 1052 
w h ich  re a d s  a s  follows: “W hen  I have  done  m y b ee t to se p a ra te  
th e  t r u th  from  th e  false  by  th e se  m ore o r less  objective tes ts , 
I say  w h ich  s to ry  se em s to  m e th e  m ore probab le , th e  p la in tiff  s  
o r th e  d e fe n d a n t’s, a n d  if I c a n n o t say  w hich , I decide th e  case, 
a s  th e  law  re q u ire s  m e to do in  th e  d e fe n d a n t’s  favour”.

In  o u r  view  th e re  is  no  o th e r  w ay to  app ly  th e  te s t  of 
p ro b ab ility  a n d  im p ro b ab ility  excep t by  co n s id e rin g  th e
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y a rd s tic k  of accep ted  a n d  expected  b eh a v io u r of w om en  in  
society. In  o th e r  w o rd s it is th e  ap p lica tio n  of th e  te s t  of n o rm a l 
h u m a n  co n d u c t. As J a y a s u r iy a  J .  observed  in  th e  c a se  of 
W ickrctmasuriya v. D edoleena  & o thers111" A ju d g e  in  app ly ing  
th e  te s t  of p robab ility  a n d  im probab ility  re lies  heavily  in  h is  
know ledge of m en  a n d  m a tte rs  a n d  th e  p a tte rn s  o f c o n d u c t 
observed  by  h u m a n  b e in g s  b o th  in g en io u s  a s  well a s  th o se  w ho 
a re  less  ta le n te d  a n d  fo r tu n a te .” In  th is  c a se  it w ou ld  a p p e a r  
th a t  b o th  th e  tria l J u d g e  a n d  th e  lea rn ed  S en io r S ta te  C o u n se l 
w ho p ro se c u ted  (as observed  from  h is  w ritte n  su b m iss io n s)  
seem  to have b e e n  im b ibed  w ith  a n  e rro n e o u s  n o tio n  th a t  
w h en  app ly ing  th e  te s t  o f p ro b ab ility  a n d  im p ro b ab ility  it is th e  
sub jec tive  te s t  a n d  n o t th e  objective te s t  th a t  h a s  to  be  re so rte d  
to, so  m u c h  so  th a t  th e  lea rn ed  S en io r S ta te  C o u n se l s e e m s  to 
have p leaded  before  th e  tria l J u d g e  n o t to  re jec t th e  ev idence 
o f th e  p ro se c u trix  by  ap p ly ing  th e  objective te s t  w h en  h e  s ta te d  
in  h is  w ritte n  s u b m iss io n s  a s  follow s:” H ence it is su b m itte d  
th a t  th ro u g h  a n  objective a s s e s s m e n t  of th e  p ro se c u tr ix ’s 
c o n d u c t h e r  ev idence sh o u ld  n o t be  re jec ted .” W h at is in h e re n t 
in  th is  su b m iss io n  of le a rn e d  S en io r S ta te  C o u n se l is th a t  if a n  
objective te s t  w a s  ap p lied  in  a s se s s in g  th e  ev idence of th e  
p ro se c u trix , th e n  h e r  ev idence h a d  to be  re jec ted . T h is  is w h ere  
th e  c o n fu s io n  a ro se .

A su b m iss io n  w a s  m ad e  by C o u n se l for th e  a c cu se d - 
a p p e lla n t th a t  th e  tw o c o n tra d ic tio n s  (V2 & V3) m ark e d  in  
re la tio n  to  th e  u s e  o f th e  c o n tra ce p tiv e s  a n d  th e  two a c ts  of 
se x u a l in te rc o u rse  co m m itted  by  th e  a c c u se d -a p p e lla n t, h a d  
th e  effect o f show ing  o r h ig h lig h tin g  th e  p ro b ab ility  of c o n se n t 
o n  th e  p a r t  of th e  p ro se c u trix . In  c ro s s  ex a m in a tio n  w h e n  th e  
p ro se c u tr ix  w a s  a sk e d  w h e th e r  a n y  co n tra ce p tiv e s  w ere u se d  
by  th e  a c c u se d -a p p e lla n t, h e r  rep ly  w as  th a t  sh e  cou ld  n o t 
rem em b er. H ow ever it w as  proved  a t  th e  tria l th a t  a t  th e  n o n  
s u m m a ry  in q u iry  s h e  h a d  s ta te d  to  C o u rt th a t  “He took  from  
th e  b a g  a  yellow  e la s tic  th ing . He took  it o u t  of th e  p a c k e t. I saw
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it w as  a s  a  c ircu la r th ing . He p u t it to  h is  m ale  o rg an ” This 
c o n trad ic tio n  w as  m ark e d  a s  V2. T he o th e r con trad ic tion  
a ro se  in  view of h e r  evidence in  the  High C ourt th a t  sh e  w as 
su b jec ted  to one a c t of rap e , w here  a s  in  th e  M agistra te 's  C ourt 
s h e  h a s  s ta te d  th a t  th e re  w a s  a  seco n d  a c t of sex u a l 
in te rco u rse  u s in g  a  con tracep tive . T h is con trad ic tion  w as 
m ark ed  V3. It is s tra n g e  th a t  p ro secu trix  hav ing  told the  
M ag is tra te  th a t  th e  a c cu se d -ap p e lla n t u se d  con tracep tives a t 
th e  tim e of rape , to have forgo tten  th is  v ita l fact w hen  sh e  gave 
evidence before th e  High C ourt, for th e  rea so n  th a t  accord ing  
to  h e r  th is  w a s  th e  firs t tim e sh e  h a d  ever s lep t w ith  a m an . 
F u r th e r  acco rd ing  to h e r  evidence, it w ould  a p p e a r  th a t  she  
h a d  seen  a  co n tracep tive  for th e  firs t tim e only on  th a t  n ight. 
It is  to  b e  n o ted  th a t  th e  p ro se c u trix  w ould  have seen  a 
c o n tra c e p tiv e  for th e  se c o n d  tim e, w h e n  th e  a c c u se d -  
a p p e lla n t u se d  a  co n tracep tive  for th e  second  ac t of sexual 
in te rco u rse . It is a lso  very  su rp r is in g  th a t  a fte r hav ing  told 
th e  M ag istra te  a b o u t th e  second  a c t of sex u a l in te rco u rse  
u s in g  a  co n tracep tive  th e  p ro se c u tio n  h a s  forgotten  it an d  said  
one  ac t of rap e  a t  th e  tria l before th e  High C ourt. To u s  it w ould 
a p p e a r  th a t  th e  rea so n  for h e r  fo rge tfu lness lies elsew here. As 
C ounse l su b m itte d  if th e  p ro se c u trix  adm itted  the  u se  of 
co n tracep tiv es  a n d  th e  seco n d  a c t of se x u a l in te rco u rse , the  
p robab ility  of c o n sen t w ould  have b een  far g rea ter. B esides the  
second  a c t of sex u a l in te rc o u rse  took  p lace after they  h a d  slep t 
for som e tim e, a  type of c o n d u c t w h ich  is  very suggestive of 
sex u a l in te rc o u rse  h av ing  ta k e n  p lace  w ith  co n sen t. Surely  
a n y  w o m an  a fte r  th e  firs t a c t of rap e  w ould  n o t th in k  of 
s leep ing  w ith  th e  ra p is t  a g a in  u n le s s  a t  g u n  poin t. F u r th e r  if 
th e  a c c u se d -a p p e lla n t a tte m p te d  to rav ish  h e r  for th e  second  
tim e, p ro se c u trix  w ould  have yelled  a n d  cried  for help. H um an  
c o n d u c t is su c h , th a t , w h en  th e re  is d a n g e r  it is n a tu ra l  for a 
h u m a n  b e ing  to  c iy  for he lp  w h e th e r  th e re  w ere people a ro u n d  
o r n o t. In  th is  c a se  p ro se c u trix  tried  to  tell th e  w orld th a t  she  
d id  n o t ra ise  c rie s  b e c a u se  th e  a c c u se d -a p p e lla n t h a d  told h e r
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earlier th a t  th e re  w ere no  o n e  a ro u n d . T h is  ev idence a n d  th e  
reason ing  is u n a c ce p tab le . C om m on se n se  will tell u s  th a t  th e  
p ro secu trix  d id  n o t s h o u t  o r c iy  a s  sh e  w a s  a  w illing p a rty  to  
the  sex u a l co n d u c t. E ven  th o u g h  th e se  two c o n tra d ic tio n s  
were very suggestive  o f th e  se x u a l a c ts  h av in g  ta k e n  p lace  w ith  
th e  co n sen t of th e  p ro secu trix , it  w a s  m o s t u n fo r tu n a te  th a t  
the  tria l Ju d g e  h a s  g lo ssed  over th e  tw o c o n tra d ic tio n s  w h en  
sh e  s ta te d  in  h e r  ju d g m e n t a s  follows: “T he  L earned  C ounse l 
for th e  defence a lso  su b m itte d  th a t  th e  p ro se c u tr ix  in  h e r  
testim ony, u n d e r  c ro ss  ex a m in a tio n  d en ied  th a t  th e  a c cu se d  
h a d  w orn  a  co n tracep tiv e  d u r in g  in te rc o u rse  a n d  m ark e d  a 
co n trad ic tio n  in  h e r  te s tim o n y  given a t  th e  n o n  s u m m a ry  tria l 
on  th is  po in t. In c o n sid e rin g  th is  c o n tra d ic tio n , I ho ld  th a t  it 
is n o t a  m a te ria l c o n tra d ic tio n .” . . . “Be th a t  a s  it m ay  
a c c o rd in g  to  th e  f a c ts  o f th i s  c a s e  a n d  t a k in g  in to  
co n sid e ra tio n  th e  severa l tra u m a tic  ev e n ts  th a t  h a d  o ccu rred  
from  2 5 th to  2 6 th of A u g u s t 1993, in  th e  life of th e  p ro se c u trix  
I hold  th a t  sh e  m ay  have w ith  tim e re a so n a b ly  fo rgo tten  the  
exact n u m b e r  of th e  severa l a c ts  of se x u a l in te rc o u rs e .” (Vide 
pages 609  a n d  6 1 0  of th e  ju d g m en t). W ith  very  g rea t re sp e c t 
to th e  ju d g e , we c a n n o t ag ree  w ith  her. T rivial c o n tra d ic tio n s  
ca n  be ignored , b u t  n o t c o n tra d ic tio n s  w h ich  go to  th e  very 
core of th e  a c c u se d -a p p e lla n t’s  case . (Vide W ickrem asuriya u. 
D edoleena a n d  o thers). In  th is  ca se , th e  tw o c o n tra d ic tio n s  
w ere m a te ria l c o n tra d ic tio n s  w h ich  go to th e  very  roo t o f th e  
a c c u se d -a p p e lla n t’s ca se  of c o n se n t a n d  th ere fo re  very  fav o u r­
ab le  to th e  a c cu se d -a p p e lla n t. H ow ever th e  tw o c o n tra d ic tio n s  
w ere g rievously  overlooked  by  th e  tria l J u d g e . F u r th e r  on  a 
rea d in g  o f th e  ju d g m e n t it w ould  a p p e a r  th a t  th e  lea rn ed  tria l 
Ju d g e  h a s  b e e n  m isled  a n d  dazzled  by  som e w rong  n o tio n  of 
g en d e r inequality .'

A n o th e r im p o r ta n t su b m iss io n  th a t  w a s  a d v an ced  by 
lea rn ed  C o u n se l for th e  a c c u se d -a p p e lla n t w h ich  w as  very 
su p p o rtiv e  o f th e  th eo ry  o f c o n se n t w as  th e  a b se n c e  o f in ju rie s
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on  th e  p ro secu trix . T h is  su b m iss io n  h a s  to be considered  in 
th e  light of th e  evidence th a t  w as elicited from  the  prosecu trix . 
It w as h e r  evidence th a t  sh e  strugg led  w ith  the  accused- 
a p p e llan t w h en  sh e  realized th a t  he w as try ing  to m olest her 
a n d  a t  one stage  sh e  even  fell from  th e  bed . To escape  from  h is  
g rip  sh e  even h a d  sc ra tc h e d  th e  accu sed -ap p e llan t. S he had 
p u t  u p  a  fierce re s is ta n c e  before he m an ag ed  to e n te r her. 
H ence one w ould  expect som e in jury , even a  sc ra tc h  m ark , on 
som e p a r t  of h e r  body or even on  th e  body of the  accused- 
ap p e llan t. A bsence of s u c h  tell-tale  m a rk s  is a  c ircu m stan ce  
th a t  w as  s trong ly  sup p o rtiv e  of th e  sexual a c t hav ing  taken  
p lace w ith  h e r  co n sen t. (Vide th e  ca se  of K an in asen a  u. 
Republic o f  Sri Lankam a t  65). Therefore we a re  of the  view th a t 
th e re  is m u c h  m erit an d  s u b s ta n c e  in  th is  su b m iss io n  of 
C ounse l a n d  ve iy  c learly  suppo rtive  of th e  defence case  th a t  
th e  se x u a l a c t w a s  co m m itted  w ith  th e  c o n se n t of the  
p ro secu trix . If th a t  be  th e  ca se  the  re su ltin g  position  would be 
th a t  th e  p ro se c u trix  h a s  lied to c o u rt w hen  sh e  pa in ted  a 
p ic tu re  of g rim  a n d  fierce re s is ta n c e  in sid e  the  room  prio r to 
th e  a c t of rape .

A no ther m a tte r  th a t  w as ra ised  by th e  learned  C ounsel 
w as th e  a b sen c e  of co rro b o ra tio n  to  show  th a t  the  sexual 
a c t w as  com m itted  on  th e  p ro se c u trix  a g a in s t h e r  will or 
w ith o u t h e r  co n sen t. T he law  regard ing  to  th e  req u irem en t of 
co rro b o ra tio n  in  ra p e  c a se s  is well se ttled . As observed  by 
G ra tia e n  J .  in  th e  c a se  of King u. A ttukorale131 a t  257 . “The 
co rro b o ra tio n  w h ich  sh o u ld  be looked for in  c a se s  of th is  k ind  
is som e in d e p e n d e n t tes tim o n y  w h ich  affects th e  a c cu se d  by 
c o n n ec tin g  or ten d in g  to  c o n n ec t h im  w ith  th e  crim e, a n d  it is 
se ttle d  law  th a t  a lth o u g h  th e  p a rtic u la rs  of a  com p la in t m ade 
by a  p ro se c u trix  sh o rtly  a fte r  th e  alleged offence m ay  be  given 
a g a in s t th e  p e rso n  ‘a s  ev idence of th e  c o n sis ten cy  of h e r 
c o n d u c t w ith  h e r  ev idence given a t  th e  tr ia l,’ s u c h  com plain t 
‘c a n n o t be  reg a rd ed  a s  co rro b o ra tio n  in  th e  p ro p er se n se  in
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w hich  th a t  w ord is u n d e rs to o d  in  c a se s  o f ra p e  a n d  it is 
m isd irec tion  to refe r to  it a s  s u c h  . . . s u c h  ev idence is n o t 
co rroboration  b e c a u se  it la c k s  th e  e s se n tia l q u a lity  of com ing  
from  a n  in d ep e n d e n t q u a r te r .” T h ese  a re  m u c h  hallow ed  
princip les e n u n c ia te d  by  e ru d ite  J u d g e s  of o u r  S u p e rio r  
C ou rts  w h ich  c a n n o t be  a n d  s h o u ld  n o t be  j u s t  ignored . In  th is  
case  w here  th e  se x u a l a c t  h a s  b e e n  a d m itte d  a n d  th e  m a tte r  
in  issu e  is w h e th e r  it w a s  d o n e  w ith  c o n se n t o r w ith o u t c o n se n t 
one possib le  a re a  w h ich  cou ld  have  p rov ided  in d e p e n d e n t 
co rrobora tion  w as th e  m ed ical ev idence. H ow ever a c co rd in g  to 
m ed ical ev idence  th e re  b e in g  n o  in ju r ie s  e i th e r  o n  th e  
p ro secu trix  o r on  th e  a c c u se d -a p p e lla n t th e re  a p p e a rs  to  be 
no in d e p e n d e n t c o rro b o ra tio n  re la tin g  th e  a c t o f se x u a l 
in te rco u rse  hav in g  b e e n  co m m itted  o n  th e  p ro se c u tr ix  a g a in s t 
h e r  will o r  w ith o u t h e r  c o n se n t. T h is  v ita l a s p e c t  h a s  n o t b e e n  
considered  by  th e  tr ia l Ju d g e .

A no ther m a tte r  o f sign ificance  re fe rred  to  by  lea rn ed  
C ounsel w as  th e  p ro se c u tr ix ’s  de lay  in  m ak in g  a  p ro m p t 
com pla in t a b o u t th e  in c id e n t of rap e . S h e  k e p t m u m  w h en  th e  
w aite r b ro u g h t te a  to  th e  room  in  th e  m orn ing . S he  s p e n t th e  
w hole day  a t  D evika’s  h o u se  o n  26 . 08 . 1993, w ith o u t telling  
anybody  of th e  in c id e n t of rap e . E ven  w h en  sh e  w as  ta k e n  to 
th e  W elikada Police S ta tio n  a t  a b o u t  7 .3 0  p .m . on  th e  2 6 th 
n igh t, in  h e r  s h o r t  s ta te m e n t  reco rd ed  by th e  police sh e  did  n o t 
refer to  th e  a c t of rap e . It w as  on  th e  follow ing d a y  i.e. on  
27. 08. 1993, in  h e r  se co n d  s ta te m e n t  th a t  th e  p ro se c u tr ix  h a d  
th o u g h t it fit to  m e n tio n  a b o u t th e  a c t of rap e . U n d e r n o rm a l 
c irc u m sta n c e s , one  w ou ld  have  expected  th e  p ro se c u tr ix  to 
have com e o u t w ith  th e  in c id e n t of ra p e  to  th e  police a t  th e  firs t 
o p p o rtu n ity  a n d  th a t  is w h a t th e  te s t  of sp o n ta n e ity  a n d  
co n te m p o ra n e ity  req u ire s . S u rp ris in g ly  it d id  n o t h a p p e n  in  
th a t  way. It h a p p e n e d  only  o n  th e  2 7 ,h n ig h t a s  s ta te d  by 
th e  police m a tro n  K a ru n a w a th ie  in  h e r  ev idence, a  fac t n o t 
c o rro b o ra ted  by  th e  p ro se c u tr ix  herse lf. A ccord ing  to  th e
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p ro se c u trix  on  th e  2 6 th n ig h t w h en  sh e  w as sea ted  on  a  bench  
a t  th e  police s ta tio n  sh e  sa id  sh e  spoke to the  police m atro n  
K arunaw ath ie . No body know s w hat she  spoke to K arunaw athie. 
All th a t  th e  lea rn ed  S en io r S ta te  C ounsel elicited am id st 
ob jec tions from  th e  defence w as  th e  affirm ative answ er “yes" 
to  th e  lead ing  q u e s tio n  p u t  to th e  p ro secu trix  w h e th e r w hat 
sh e  to ld  th e  m a tro n  w a s  tru e . T h u s  th e re  is no evidence from 
th e  p ro se c u trix  th a t  sh e  to ld  K aru n aw ath ie  a b o u t a n  inciden t 
of rap e  com m itted  on  h e r  by th e  accu sed -ap p e llan t. O n the  
o th e r  h a n d  K a ru n aw a th ie ’s evidence w as th a t  on  th e  27 th n igh t 
a t  th e  police s ta tio n  p ro se c u trix  told h e r  th a t  sh e  w as raped  by 
th e  ac cu se d -ap p e lla n t. Th is evidence of th e  m a tro n  is heresay , 
s in ce  th e  p ro secu trix  d id n o t say  w h a t she  told the  police 
m a tro n . H ence th is  item  of ev idence elicited from  th e  police 
m a tro n  is in ad m iss ib le  evidence. T he n ex t th in g  the  police 
m a tro n  s ta te d  in  h e r  evidence w as  th a t  sh e  b ro u g h t it to the  
no tice  o f th e  O.I.C. W ekadapo la  n ex t m orn ing  a n d  th a t  w ould 
be 2 8 th m orn ing . O n th is  m a tte r  Police m a tro n  K arunaw ath ie  
w as  ve iy  c lea r th a t  on  th e  2 6 th n ig h t p ro secu trix  did not ta lk  
to  her. It w as o n  th e  2 7 th n ig h t th a t  the  p ro secu trix  cried  an d  
cam e o u t  w ith  th e  sto ry  o f rap e  by th e  accu sed -ap p e llan t. 
H o w ev er a s  le a rn e d  C o u n s e l  p o in te d  o u t  t h a t  th e s e  
c o n trad ic to ry  p o s itio n s  have  n o t b e e n  resolved or considered  
by  th e  tria l Ju d g e . L earned  tria l J u d g e  h a s  sim ply  tak en  th in g s 
for g ra n te d , w h en  sh e  co n sid e red  th e  ca se  on the  b a s is  th a t  on 
th e  2 6 th n ig h t th e  p ro se c u trix  w as se a te d  on  a  ben ch  a t  the  
police s ta tio n  w ith  th e  police m atro n , th e  p ro secu trix  s ta r te d  
c ry ing  a n d  s ta te d  th a t  th e  a c cu se d -ap p e lla n t h a d  rap ed  her, 
th a t  o n  th e  following m o rn in g  th e  police m a tro n  b ro u g h t it to 
th e  n o tice  of th e  O.I.C. w ith  a ll th e se  in co n sis ten ces , we a re  a t 
a  lo ss  to  u n d e rs ta n d  how  th e  tria l J u d g e  could  have s ta te d  in  
h e r  j u d g m e n t s  follows: “T he ev idence to  the  sequel of even ts  
th a t  h a d  o ccu rred  a fte r  sh e  h a d  b e e n  d ropped  off by th e  
a c c u se d  w as  co rro b o ra ted  in  g rea t d e ta il by  b o th  Devika a n d  
th e  m a tro n .” (Vide page  6 0 7  of th e  ju d g m en t). F a r from



CA Kamal Addaraarachchi v. State (Hector Yapa, J.) 415

corroborating , th e  p ro se c u trix  s ta n d s  c o n tra d ic ted  by  th e  
m atron . In  o u r  view it is  a  se rio u s  m isd irec tio n  by  th e  tria l 
Ju d g e  h av ing  reg ard  to  th e  ev idence in  th e  case .

L earned  C o u n se l com p la ined  th a t  th e  tria l J u d g e  h a s  
m eted  o u t sp ec ia l tre a tm e n t to  th e  p ro se c u tr ix  a t  th e  tria l. It 
w as to  th e  following effect:- (A) T h a t th e  tria l w as held  in  
cam era , (B) T h a t w h en  th e  p ro se c u tr ix  d id  n o t  com e o u t w ith  
th e  s to ry  of ra p e  a n  a d jo u rn m e n t w a s  g iven  for th e  following 
day in  sp ite  of th e  ob jec tio n s  ra ise d  by  th e  defence  C ounsel, 
followed by  a  ch an g e  of p ro se c u tin g  C o u n se l o n  th e  n e x t d a te  
of trial, (C) T h a t th e  c o u rt fac ilita ted  th e  p ro se c u tr ix  to  a d d u c e  
evidence from  th e  p la tfo rm  occup ied  by th e  R eg is tra r  w ith o u t 
u s in g  th e  w itn e ss  box, (D) T h a t th e  p ro se c u tr ix  w as  in form ed  
th a t if n e c e ssa ry  s h e  cou ld  even  hav e  h e r  m o th e r  o r a  close 
re la tion  acco m m o d a ted  in  th e  C o u rt, (E) T h a t th e  C o u rt gave 
th e  p ro se c u trix  a n  a s s u ra n c e  th a t  s h e  h a d  th e  p ro tec tio n  of th e  
C ourt, (F) F inally  in q u ir in g  from  th e  p ro se c u tr ix  w h e n  sh e  
becam e to n g u e-tied  w h e th e r  th e  a c c u se d  h a d  th re a te n e d  her. 
In  view of th e  sp ec ia l t re a tm e n t affo rded  to  th e  p ro secu trix , 
lea rn ed  C o u n se l co m p la in ed  th a t  th e  a c c u se d -a p p e lla n t w as 
deprived o f a  fa ir  tria l. In  o u r  view, ho ld in g  th e  tria l in  c am era  
w as u n n e c e s s a iy  for th e  re a so n  th a t  th e  p ro se c u tr ix  h a d  
earlie r given th e  sa m e  evidence in  a  crow ded C o u rt h o u se  
before th e  M ag istra te . In fac t th e  le a rn e d  M ag is tra te  h a d  
disbelieved h e r  th en . F u r th e r  a t  th e  H igh C o u rt tria l p ro secu trix  
w as a  w o m an  of 2 0  y e a rs  of age. We c a n n o t  app rove  th e se  s te p s  
ta k e n  by  th e  lea rn ed  tr ia l J u d g e  to  give specia l tre a tm e n t to th e  
p ro se c u trix  a t  th e  e x p en se  of th e  a c c u se d -a p p e lla n t  w ho w as 
en titled  to a  fa ir tria l. No C o u rt sh o u ld  try  to  m olly-coddle a  
w itn ess  a s  h a s  h a p p e n e d  in  th is  case . T he re s u lt  w ould  be very 
d a n g e ro u s  in  th a t  th e  p ro se c u tr ix  w ou ld  have  go t w rong  
s ig n a ls  to  lie in  C ou rt. It is very im p o r ta n t  in  a  c rim in a l 
tria l th a t  a n  a c c u se d  sh o u ld  have  a  fa ir tria l a n d  therefo re  
s i tu a t io n s  s h o u ld  b e  av o id ed  so  t h a t  n o  c o m p la in t  of
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d isc rim ina tion , b ia s  o r in ju stice  could  be  m ade. It m ay be th a t 
th e  C o u rt invo lun tarily  allowed th ese  th in g s  to h a p p e n  w ith  a 
feeling of sy m p a th y  to th e  p rosecu trix . However th e  n e t re su lt 
is th a t  th e  C o u n se l for th e  accu se d -ap p e lla n t com plained  th a t  
h is  c lien t w as den ied  of a  fair trial.

It w as a lso  co n ten d ed  by th e  co u n se l for th e  accused - 
a p p e llan t th a t  w ith  all th e  p rodd ings in th e  High C ourt the  
p ro se c u trix  w as  evasive, th e re  w as re lu c tan ce  a n d  silence on 
h e r  p a r t  to  give evidence, th e re  w ere tim es w hen  sh e  becam e 
tongue-tied , th e re  w ere two se rio u s  co n tra d ic tio n s  in  h e r story  
a n d  th e re  w as a  very  h igh  degree of im probab ility  in  h e r story. 
All th e s e  fe a tu re s  in  h e r  c o n d u c t co llectively  reflected  
th e  d e m e a n o u r  of th e  p ro secu trix . However w ith  all th ese  
w e a k n e sse s  in  h e r  evidence, we a re  u n a b le  to ap p rec ia te  the  
rea so n in g  of th e  lea rn ed  tria l Ju d g e  w h en  sh e  s ta te d  in  her 
ju d g m e n t a s  follows: “T he  tes tim ony  of th e  co m p la in an t Inoka 
w as  in  m y find ings a  tes tim o n y  th a t  w as tru th fu l a n d  honest. 
H er d e m e a n o u r, c o n d u c t a n d  th e  m a n n e r  in  w h ich  she  gave 
h e r  tes tim o n y  w as  s tra ig h t forw ard a n d  sh e  w as never evasive 
n o r d id  sh e  a p p e a r  to  h ide  an y th in g  . . . ” (Vide page 618  of the 
Ju d g m e n t). T h is  is ce rta in ly  n o t a  rea lis tic  a s se s s m e n t of the  
ev idence of th e  p ro secu trix .

A n o th e r a rg u m e n t ad v an ced  by co u n se l w as  th a t  there  
w ere severa l fac tu a l m isd irec tio n s  on  th e  p a r t  of the  learned  
tria l J u d g e  w h ich  h a s  c a u se d  p re jud ice  to th e  a c c u se d - 
a p p e lla n t’s case . For exam ple it w as  su b m itte d  th a t  th e  tria l 
J u d g e  h a s  s ta te d  in  h e r  ju d g m e n t th a t  th e  p ro se c u trix  h a d  left 
th e  h o u se  w ith  th e  c o n se n t of th e  a u n t, a  fact n o t b o rn e  o u t by 
h e r  evidence. T ria l J u d g e  h a s  a lso  s ta te d  in  h e r ju d g m e n t th a t  
th e  p ro se c u trix  h a d  left hom e to seek  em ploym en t w h en  the  
ev idence w as  th a t  th e  p ro se c u trix  left hom e for th e  p u rp o se  
of schoo ling . S im ila rly  th e re  w ere  sev era l o th e r  fac tu a l 
i n a c c u r a c i e s  r e f e r r e d  to  b y  C o u n s e l  (v id e  w r i t t e n
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subm issions). How ever it is  u n n e c e s s a ry  to  go in to  a ll th e se  
deta ils  here . Suffice to  s ta te  th a t  th e se  fa ta l m isd ire c tio n s  have  
c a u s e d  s e r io u s  p re ju d ic e  to  th e  a c c u s e d - a p p e l la n t  a s  
su b m itted  by  C ounsel.

L earned  C ounse l for th e  a c c u se d -a p p e lla n t com p la in ed  
th a t  th e  tria l Ju d g e  h a s  re jec ted  th e  ev idence o f th e  a c c u se d - 
ap p e llan t for two re a so n s . F irs tly  th a t  th e  defence  o f c o n sen t 
tak e n  by th e  a c c u se d -a p p e lla n t w a s  be la ted , in  th a t  it  w as  
tak e n  for th e  firs t tim e a fte r  th e  c lose  of th e  p ro se c u tio n  case . 
It w as sa id  th a t  th e  su g g estio n  of c o n se n t w as  n o t p u t  to  th e  
p ro secu trix  th o u g h  sh e  w a s  c ro ss  ex am ined  a t  g re a t leng th . 
C ounsel su b m itte d  th a t  even  th o u g h  th e re  is no  b u rd e n  o n  th e  
accu sed -ap p e llan t to  p u t  forw ard h is  defence to  th e  p ro secu trix , 
it is  c lear from  th e  n a tu re  of th e  c ro ss  ex a m in a tio n  done  
re la ting  to  w h a t took  p lace  in  th e  room , d e ta iled  q u e s tio n in g  
w as done to show  th a t  th e re  w as  c o n s e n s u a l in te rc o u rse  w h e n  
defence elicited m a te ria l s u c h  a s  b ru s h in g  h e r  tee th , h av in g  a  
b a th , p a rta k in g  of te a  a n d  leav ing  th e  room  w ith o u t a  fu ss . T he 
second  g ro u n d  for re jec tin g  a c c u se d -a p p e lla n t’s ev idence w as  
th a t  h e  h a d  d en ied  it in  h is  police s ta te m e n t th a t  h e  h a d  sex  
w ith  th e  p ro secu trix . H ow ever a c c u s e d -a p p e lla n t’s  ev idence 
w as th a t  h e  adv ised ly  d id  n o t a d m it it a t  th a t  s tage . It w ould  
a p p e a r  from  h e r  ju d g m e n t th a t  th e  tria l J u d g e  se em s to have 
gone on  th e  b a s is  th a t  th e  p ro se c u tio n  cou ld  p rofit from  th is  
alleged w e a k n e ss  in  th e  defence  case . It is a n  im pera tive  
req u irem e n t in  a  c rim in a l ca se  th a t  th e  p ro se c u tio n  c a se  m u s t  
be convincing , no  m a tte r  how  w eak  th e  defence is, before a 
C o u rt is e n titled  to  conv ic t a n  a c c u se d . W hat th e  C o u rt h a s  
done  in  th is  ca se  is to  b o ls te r  u p  a  w eak  c a se  for th e  
p ro se c u tio n  by re fe rrin g  to  th e  w e a k n e sse s  in  th e  defence  case . 
T h is c a n n o t be p e rm itted . T he p ro se c u tio n  m u s t  e s ta b lis h  its  
ca se  beyond  re a so n a b le  d o u b t. T here  is no  e sca p e  from  th is  
req u irem en t. (Vide th e  ca se  of K aru n adasa  v. O.I.C. N ittam buw a  
Police141 a t  160). B esides  a  c o m p a riso n  o f th e  defence  c a se  a n d
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th e  p ro se c u tio n  case  is n o t perm issib le . In the  case  of Jam es  
Silva v. The Republic o f  Sri Lanka151, th e  tria l Ju d g e  s ta te d  th a t  
“I h a d  co n sid e red  th e  evidence of th e  accu sed  a n d  I hold th a t  
it is u n te n a b le  a n d  false  in  th e  ligh t of the  evidence led by 
th e  p ro secu tion ."  T he C o u rt held  th a t  th ere  is a se rious 
m isd irec tio n  in  law. It is a  grave e rro r for a  trial Ju d g e  to d irec t 
h im se lf  th a t  he  m u s t  exam ine the  tenab ility  a n d  tru th fu ln e ss  
of th e  ev idence of the  a c cu se d  in  th e  light of the  evidence led 
by  th e  p ro secu tio n . To exam ine th e  evidence of the  accused  
in  th e  ligh t of th e  p ro secu tio n  w itn esse s  is to reverse the  
p re su m p tio n  of innocence . It is to  be observed th a t  the  trial 
ju d g e  in  th is  ca se  too h a s  done the  very sam e  e rro r w hich is no t 
p e rm itted  in  law  w hen  sh e  s ta te d  in  h e r  ju d g m e n t a s  follows: 
“H av ing  ca re fu lly  c o n s id e re d  h is  ev idence , a n d  h av in g  
e v a lu a ted  it w ith  th e  re s t  of th e  evidence I reject h is  testim ony  
a s  b e in g  un w o rth y  of c red it.” (Vide Page 6 2 0  of th e  judgm ent). 
T h is  is  a  se rio u s  m isd irec tion  in  law. Therefore by reaso n  of the  
lea rn ed  tria l ju d g e  m isd irec ting  h e rse lf  on  the  law a s  s ta ted  
above, sh e  h a s  failed to co n sid e r w h e th e r th e  evidence of 
th e  a c c u se d -a p p e lla n t c rea ted  a  rea so n ab le  d o u b t in  the  
p ro se c u tio n  case . U ndoub ted ly  th is  e rro n eo u s  ap p ro a c h  of the  
tra il J u d g e  h a s  se rio u sly  p re jud iced  th e  a c cu se d -ap p e lla n t 's  
case .

O ne o th e r  m a tte r  th a t  n e e d s  o u r  a tte n tio n  re la te s  to the  
co m p la in t of lea rn ed  C ounse l for th e  accu se d -ap p e lla n t th a t  
th e  lea rn ed  tr ia l J u d g e  h a s  m ade  u se  of inadm issib le  m ate ria l 
refe rred  to  by  lea rn ed  S en io r S ta te  C ounse l in  h is  w ritten  
su b m iss io n s  o n  th e  su b je c t of d iso rd e rs  know n a s  “Post 
tra u m a tic  experience". How ever no  s u c h  m ate ria l w as elicited 
from  th e  d o c to r o r from  an y  o th e r  m edical w itness. S u c h  
b e h a v io u ra l p a tte rn s  a ttr ib u te d  to  ra p e  v ictim s su rfaced  for 
th e  firs t tim e  in  th e  w ritte n  su b m iss io n s  of lea rn ed  S en ior 
S ta te  C ounse l. It w ould  a p p e a r  th a t  th e  tria l J u d g e  h a s  
p ro fited  from  th is  in ad m iss ib le  m a te ria l w h en  sh e  s ta te d  in  h e r
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ju d g m e n t a s  follows: “S ta te  C o u n se l m ad e  refe rence  to  severa l 
well know n  co n c ep ts  re la tin g  to  th e  offence of ra p e  w h ich  
describe how  rap e  v ictim s go in to  d e n ia l o r  seek  e sca p e  o r 
oblivion in  o rd er to  de libera te ly  e ra se  th e  even t from  th e ir  
m in d .” (Vide page 6 1 0  o f th e  ju d g m en t). It is  well to  rem em b er 
th a t  in  the  ca se  o f R egina u. P inham y!6> a t  176 it w as  held  in  very 
c lear te rm s  th a t  C o u n se l is n o t e n titled  to  rea d  to  th e  ju ry  
ex trac ts  from  a n y  scien tific  t re a tie s  u n le s s  s u c h  e x tra c t 
h a d  b e e n  in tro d u ced  by w ay of ev idence in  th e  c o u rse  o f a  
t r i a l . . . H ence it is to  be  n o ted  th a t  th e  tr ia l ju d g e  h a s  u se d  
inadm issib le  ev idence in  com ing to  a n  a d v e rse  find ing  a g a in s t 
the  a c cu se d -ap p e lla n t.

O n a  carefu l c o n s id e ra tio n  of a ll th e se  m a tte r s  it is 
ab so lu te ly  c le a r  th a t  th e  ev idence  o f th e  p ro se c u tr ix  is  
un re liab le  a n d  u n tru s tw o r th y . T he  lea rn ed  tr ia l ju d g e  h a s  
totally  m isd irec ted  h e rse lf  in  th e  a s s e s s m e n t  of h e r  evidence. 
F u r th e r  th e  ju d g m e n t  is  u n r e a s o n a b le  a n d  c a n n o t  be  
su p p o rte d  h av in g  reg a rd  to u n sa tis fa c to ry  n a tu re  of ev idence 
in  th e  case . B esides th e  lea rn ed  tria l J u d g e  h a s  m isd irec ted  
h e rse lf  o n  th e  law  re la tin g  to  c o n se n t in  ra p e  c a se s  by  ho ld ing  
th a t  “th e  law  h a s  no  p lace  for ta c it  c o n s e n t” It is a  se rio u s  
m isd irec tion  in  law. T h is  e rro n e o u s  view  on  th e  p a r t  of th e  tria l 
J u d g e  p rev en ted  h e r  from  co n sid e rin g  even  a  sing le  item  of the  
n u m e ro u s  item s ava ilab le  in  th is  c a se  to  decide  th e  is su e  of 
c o n sen t. T h is  w as a  grave n o n  d irec tio n  a m o u n tin g  to  a  
m isd irec tion . T he n o tio n  of ta c it  c o n se n t o r im plied  c o n se n t 
w as too g la rin g  in  th is  ca se  to be  d isreg a rd ed . H ence it h a s  
c a u se d  very  se rio u s  p re ju d ice  to th e  a c c u se d -a p p e lla n t.

T here  w ere o th e r  su b m iss io n s  m ad e  o n  m a tte rs  s u c h  a s  
keep ing  th e  p ro se c u tr ix  in  police c u s to d y  for 11 days, th e  
re fu sa l by C o u rt to  fo rw ard  th e  le tte r  m ark e d  P4 (alleged to 
have  b e e n  w ritte n  by  th e  p ro se c u tr ix  to  th e  ap p e llan t) to the  
E .Q .D . a s  re q u e s te d  by  th e  defence. H ow ever it is u n n e c e ssa ry
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to  go in to  a ll th e se  m a tte rs  in  view of th e  m ate ria l already  
considered . W e have  given o u r  carefu l con sid e ra tio n  to the  
su b m iss io n s  m ad e  by  lea rn ed  D eputy  Solicitor G eneral in  h is 
c u s to m a ry  th o ro u g h n e ss  of fac ts  a n d  p rese n ta tio n . However 
we a re  u n a b le  to  accep t h is  su b m iss io n s  in  view of the  
u n sa tis fa c to ry  n a tu re  of th e  evidence given by th e  prosecu trix .

O ne la s t  w ord  re la tin g  to  th e  co n d u c t a n d  th e  behav iou r 
o f th e  a c c u s e d - a p p e l la n t  o n  th is  o c c a s io n  w o u ld  be 
ap p ro p ria te  in  th e  c irc u m sta n c e s  of th is  case . U ndoubted ly  
th e  a c c u se d -a p p e lla n t in  th e  s itu a tio n  he  w as  p laced  did not 
c o n d u c t h im se lf  a s  a  c u ltu re d  m a n  to say  th e  least. After all. 
th e  p ro se c u trix  w as  a  yo u n g  school girl im m atu re  a n d  foolish, 
try in g  to  force h e rse lf  on  him . A ccu sed -ap p e llan t be ing  a  m ore 
m a tu re  p e rso n  sh o u ld  have  ac ted  w ith  re s tra in t. Indeed  th a t 
w as h is  failing. However, in  th e  final an a ly sis , th e  law is n o t so 
u n k in d  a s  to  call h im  a  rap is t, for h is  fa ilu re  to behave a s  a 
c u ltu re d  m a n  w h ich  th e  s itu a tio n  grievously  dem anded .

For th e  a fo resa id  re a so n s  we allow  th e  appeal, se t aside 
th e  c o n v ic tio n  a n d  s e n te n c e . T he  a c c u s e d -a p p e lla n t  is 
acq u itted .

K U LA T ILA K A , J .  - I agree.

A ppea l a llow ed.


