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DISSANAYAKE
v

DISSANAYAKE AND OTHERS

COURT OF APPEAL 
SOMAWANSA, J.
MS. EKANAYAKE, J.
C. A NO. 962/2000(F)
D. C.GAMPAHA 28231/P 
MARCH 9, 26, 2004

Partition Law, 21 of 1977 section 12 -  Ouster -  Speculative purchaser
-  Evaluation of Evidence -  Evidence Ordinance Section 3 -  Section 50
-  Relevancy -  Opinion as to relationship -  applicability -  Co-owner's 
possession -  Partition Act, No. 16 of 1951 -  Sections 20, 25, 61 -  Is the 
declaration under section 12 a procedural step only?

Held
“Per Somawansa, J.

“While conceding that the learned District Judge has failed to evaluate 
the evidence placed before him on the question of prescriptive right of 
the contesting defendants, it appears that on an examination of totality 
of evidence, he has come to a correct finding.”
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(i) Section 25 of the Act m akes it obligatory on the court to scrutinize, 
quite indepently of what m ay or may not do, the title of each party 

before any share is allotted to him.

(ii) The contention that extracts from the Land Registry should have 
been produced in order to enable court to effectively investigate title 
and that section 12 declaration does not furnish conclusive proof of 
the matters stated therein cannot be accepted. The action should 
not be dismissed merely because the extracts from the Land 
Registry have not been produced -  reliance could be placed on the 
section 12 declaration.

(iii) “A  co-owner's possession is in law the possession of his co-owners, 
it is not possible for him to put an end to that possession by any 
secret intention in his mind. Nothing short of ouster or something 
equivalent to ouster could bring about that result.”

A P P E A L  from the District Court of Gam paha
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ANDREW SOMAWANSA, J.
This is an appea l from  the judgm ent o f the learned D istric t 

Judge o f G am paha dated 10.11.2000 by wh ich he o rdered the  
partition o f lo t A o f the land called and known as ‘M illagahaw a tte ’ as 
prayed fo r in the p la int. The pos ition o f the p la in tiff-responden t was  
tha t one Rosa Nona and Don Pod is ingho D issanayake becam e  
entitled to the said lot A o f M illagahawatta  by v irtue o f the final 
decree entered in D is tric t Court Co lom bo case No. 21273/P. The  
said Rosa Nona and Pod is ingho D issanayake by 4 deeds marked  
P2, P5, P6, and P8 executed in 1933 transfe rred the ir right and title
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in the corpus to the ir 4 ch ildren M ill D issanayake, Abraham  
D issanayake, S im on D issanayake and Serp inu D issanayake and 
as pe r the ped igree pleaded in the p la in t the rights and title of the 
aforesa id 4  ch ild ren devo lved on the p la in tiff-respondent and 1st to  
15th de fendan ts-responden ts accepted the pedigree as se t out by 
the p la in tiff-responden t and sought a partition o f the corpus.

The  con tes ting  20 th  de fendant-appe llan t and the 7th, 18th, 
19th, 21s t and 22nd de fendants-responden ts by the ir s ta tement of 
c la im  and the 7 th de fendan t-responden t’s amended statement of 
c la im  wh ile  denying the ped ig ree as se t out by the plaintiff- 
respondent took up the position tha t irrespective o f the aforesaid  
fina l decree en te red in case No.21273/P  the a foresaid Abraham  
D issanayake and Se rp iyanu D issanayake by the ir continued  
possess ion d id acqu ire  p rescrip tive right to the entire corpus, that 
the sa id Abraham  D issanayake who by virtue o f deed no. 15808 
m arked P5 becam e entitled to 9 perches o f the corpus transferred  
the sam e to the 7th de fendan t-responden t tha t the contesting  
de fendents having possessed the sa id 9 perches as a separate  
land sought to have the sa id 9 perches excluded from  the corpus, 
th a t on the  dea th  o f A b raham  D issanayake  and Serp inu  
D issanayake the ir right to  the balance portion of the corpus (less 9 
perches) devo lved on the 18th to 21st and 22nd defendants- 
respondents and the 20th de fendant-appe llan t. The contesting  
de fendan ts  a lso  den ied  tha t the 11th to 15th de fendan ts - 
respondents are the ch ild ren o f Serp inu D issanayake.

Parties w en t to tria l on 16 points o f con test and at the 
conc lus ion of the tria l the learned D istrict Judge by his judgment 
da ted 10.11.2000 held w ith the p la in tiff-respondent. It is from  the 
sa id Judgem en t tha t the 20th de fendant-appe llan t has preferred  
th is  appea l.

A t the hearing o f th is appea l, one o f the matters contended by 
the counse l fo r the 20th de fendan t-appe llan t was that the learned  
D istric t Judge  has not p roperly eva luated the evidence led in this 
case on the question o f possess ion in tha t he has failed to 
apprec ia te tha t there is su ffic ien t ev idence o f ouster. Counsel 
contended that eve r s ince 08 .03 .1933 on wh ich day the deeds  
m arked P2, P5, P6 and P8 were execu ted the entire corpus has 
been possessed by Abraham  and Sarp inu D issanayake to the
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exc lu s ion  o f o th e r co -ow ne rs  nam e ly  M illie  and S im on  
Dissanayake. He subm itted tha t the p la in tiff-responden t in his 
evidence does not say tha t all the co -owners toge the r possessed  
the corpus but on ly says he knows the land fo r abou t 30 to 40 years  
and concedes under cross-exam ina tion  tha t his vendors did not 
have possess ion and tha t he filed th is case to ge t possess ion . He  
also conceded tha t he has no righ t to the bu ild ings and tha t they  
belong to the 7th de fendan t-responden t and her ch ild ren, 18th to  
22nd de fendants-responden ts. He a lso subm itted  tha t the p la in tiff- 
respondent was a specu la tive  purchaser, fo r his ev idence reveals  
tha t the ex ten t o f 22 perches o f land he bough t fo r R s.1000/- was  
worth Rs. 3500/- in 1981. He a lso subm itted  tha t the 12th  
de fendan t-responden t did not g ive ev idence regard ing possess ion  
but the 20th de fendan t-appe llan t tes tified  to the possess ion o f the  
corpus by his fa the r Abraham  D issanayake and his unc le Serp inu  
D issanayake and sta ted tha t o the r than the tw o o f them  the corpus  
has been possessed  p re s c r ip tiv e ly  by th e  7 th  de fendan t-  
respondent and her ch ild ren  18th, 19th ,21st and 22nd de fendan ts- 
respondents and the 20th de fendan t-appe llan t. Further, counse l 
sta tes tha t desp ite  the 7 th ,18th, 19th, 21st, 22nd de fendan ts-  
respondents and the 20th de fendan t-appe llan t p lac ing the ir c la im  
to  righ t in the corpus by p rescrip tion in the fo re fron t o f the ir case  
none o f the o the r parties cha llenged them  o r th e ir c la im  to  
prescrip tive right and tha t none o f the  o the r con tes ting  parties  
c la im ed any righ t on the  basis o f p rescrip tion . Thus he po in ts out 
tha t there is cogen t ev idence o f ous te r in the ins tan t case and tha t 
the adm iss ion  by the p la in tiff-responden t enum era ted  above wou ld  
add a new fa c to r w ith in  the de fin ition  o f ‘p roved ’ in section 3 o f the  
Evidence O rd inance . However, I am  unab le  to agree w ith  the above  
subm iss ion  o f counse l fo r the  20 th  de fendan t-appe llan t. H is 
observa tion  tha t the p la in tiff-responden t is a specu la tive  pu rchaser 
is m ere surm ise and con jectu re .

It is com m on ground tha t as pe r the ped ig ree shown in the p la in t 
the orig ina l owners o f the corpus w e re  Rosa Nona and Pod is ingho  
D issanayake. The ir right, title  and in te res t in the corpus had been  
transfe rred  to the ir 4 ch ild ren in the yea r 1933. There is no d ispu te  
abou t th is  . Acco rd ing  to the ev idence o f the p la in tiff-responden t 
Abraham  D issanayake was g iven on ly 9 perches o f the corpus  
toge the r w ith  the bou tique fac ing the main road sub jec t to  the life
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in te res t o f Rosa Nona and Pod is ingho D issanayake. M ilinona  
D issanayake, Serp inu D issanayake and S imon D issanayake also  
have been the ir righ t sub ject to  the life in terest o f the said orig inal 
owners Rosa Nona and Pod is ingho D issanayake. Thus it appears  
a t the  tim e o f execu tion o f the  said 4 deeds the orig ina l owners  
Rosa Nona and Pod is ingho D issanayake were in possession o f the  
land and th is  con travenes the position taken by the 7th, 18th, 19th, 
21s t and 22nd de fendant-respondents and the 20th defendant- 
appe llan t. For the ir position is tha t irrespective of the final decree in 
the  a fo re sa id  case  No. 21273 /P  Abraham  and Serp inu  
D issanayake were in exc lus ive possession o f the corpus. In fact 
the contesting de fendants ne ither in the ir s ta tem ent o f c la im  nor 
anywhere in the ev idence say as to when Abraham  and Serpinu  
D issanayake com m enced possessing the land independently and 
adve rse ly  to the o the r co -ow ne rs . In fac t when Abraham  
D issanayake execu ted the cond itiona l transfer of his 9 perches to 
one K irine lis by deed No. 23603 dated 04.03.1943 he refers to 
deed No. 15808 m arked P5 as the deed by which he got title to the 
said 9 perches thereby accep ted the title o f Rosa Nona and  
Pod is ingho D issanayake.

It is a lso to be seen tha t in all the deeds produced by the 
con tes ting  de fendants the northern and eastern boundaries o f the  
sa id 9 perches is re ferred to as ba lance portion o f the same land  
owned by S .D .S .D issanayake . If as the contesting defendants say  
Abraham  D issanayake possessed the balance portion of the same  
land he cou ld have described the northern and eastern boundaries  
o f the sa id 9 perches as ba lance portion o f the same land owned  
by Abraham  and Serp inu D issanayake. Furthermore even deed  
No. 30271 m arked 7v8 execu ted in 1949 ind ica tes tha t S imon  
D issanayake toge the r w ith Rosa Nona have dea lt w ith the ir right in 
the corpus wh ich they derived on deed No. 15809 marked P6.

It is in teresting to note what the Su rveyor had to say in his report 
m arked X 1 . The Counse l fo r the 20th defendant-appe llan t seems to 
find fau lt w ith the con tes ting parties for not question ing the plaintiff- 
responden t as we ll as the 20th de fendant-appe llan t on the contents  
of the S u rveyo r’s report. I am unable to understand as to how  
counse l could take up such an argum ent when in fact the 20th  
de fendan t-appe llan t did g ive ev idence and counsel for the 20th
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de fendan t-appe llan t h im se lf cou ld  have questioned the  20 th  
de fendan t-appe llan t as we ll as the  p la in tiff-responden t on the  
con ten ts o f the S u rveyo r’s report. Having fa iled to  do so now  he  
canno t be heard to  com p la in  on on ly  lapse on the pa rt o f the  
contesting parties. Acco rd ing  to the  S u rveyo r’s report m arked X1 
he had firs t gone to the  co rpus on 29 .05 .86  abou t 8 m onths a fte r 
the institu tion o f the ac tion  and the  fo llow ing  is h is obse rva tion  as  
to  the cond ition o f the  land.
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. His observation reveals tha t except fo r a recently built house on 
the southern boundary facing the public road there was no other 
build ing on the land and that excep t where the house stood the entire  
corpus was covered w ith thorny bushes and shrub jungle. He further 
says that there were unidentified people engaged in brew ing illicit 
liquor. These observations would c learly po in t to the irresistib le  
conclusion that in the year 1986 there was no one in occupation or 
possession o f the land except may be fo r the occupant o f the  
recently built house the rest o f the land was abandoned and covered  
with jungle. As the Surveyor could not survey the land he had gone  
again to the land on 14.06.89 and having surveyed the land on that 
day he described the build ings and p lantation on the land as fo llows.
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It is to be seen tha t excep t fo r im provem ents  I and 2, the  res t o f 
the im provem ents viz; item  3 to 7 have been m ade w ith in  a period  
o f 3 years from  the date o f the su rvey on 14 .06 .89 .He a lso sta tes  
tha t on the second occasion when he w en t to  su rvey the  land som e  
areas had been c leared and a  tem pora ry  p lan ta tion  was to  be seen. 
It appears accord ing to h is report tha t the7 th  de fendan t-responden t 
who on 29 .05 .86  accep ted the  c la im  o f the  o the r parties tha t 
p lanta tion shou ld  go in com m on receded from  the sa id  s tand  and  
cla im ed the entire  p lan ta tion to  the  exc lus ion o f the o the r parties on  
14.06.89.

W ith  re ference to the  su rveyo r's  obse rva tions tha t excep t where  
the house s tood the en tire  corpus was cove red  w ith  tho rny bushes  
and shrub jung le , the  Counse l fo r the  20 th  de fendan t-appe llan t 
subm its tha t the Su rveyo r had gone to the land abou t 8 m onths  
afte r the action was ins titu ted and tha t the re  is a com m on tendency  
am ongst the peop le  to neg lec t land in respec t o f w h ich  there is 
litigation. I canno t agree w ith th is  subm iss ion  fo r on the con tra ry  
they wou ld do eve ry th ing  poss ib le  to m an ifes t the ir rights to  the  
land. Counse l a lso subm itted tha t the lis t o f the p lan ta tion on the  
land wh ich the Su rveyor has g iven a t pages 231 and 232 o f the  
brie f belies his s ta tem en t ea rlie r tha t the en tire  corpus was covered  
with thorny bushes and shrub jung le . Here again, I am  unab le to  
agree w ith the a foresa id subm iss ion  fo r the reason tha t a t the  
ea rlie r occasion the corpus was not su rveyed because the  en tire  
corpus was covered w ith  tho rny bushes and shrub jung le . O n ly  
when the land was cleared tha t the Su rveyo r was ab le  to  do a  
su rvey and one canno t expec t the Su rveyo r to c reep th rough the  
tho rny bushes and shrub jung le  and coun t the  num ber o f trees on  
the land. A lso his subm iss ion tha t the 7 th de fendan t-responden t's  
s ta tem en t tha t the p lan ta tion shou ld  go  in com m on cou ld  we ll mean  
tha t it has to be shared be tw een the 7th de fendan t-responden t and  
her fam ily m em bers is un tenab le  fo r the  reason tha t acco rd ing  to  
the Su rveyo r when the o the r parties c la im ed the p lan ta tion  in 
com m on the 7 th de fendan t-responden t had accep ted the ir c la im . 
The ind ica tion is c lea r tha t the p lan ta tion shou ld  go in com m on as  
between the 7th de fendan t-responden t and the o the r parties to the  
action and not between the 7 th de fendan t and his fam ily  m em bers. 
I wou ld  say tha t the Surveyor's  report m arked X1 is c lea r and  
prec ise and cou ld  be re lied upon.
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As sta ted above, the main com p la in t o f the Counsel for the 20th  
de fendan t-appe llan t is tha t the learned D istric t Judge has not 
eva lua ted the ev idence on the question o f possession and that he 
has in about 9 sen tences d isposed the question o f prescriptive  
possess ion by mere ly s ta ting tha t prescrip tion must be established  
by more cogen t ev idence , tha t he has fa iled to apprecia te the 
p la in tiff-respondent's  adm iss ion and the 20th defendant-appellant's 240 

uncha llenged ev idence wh ich estab lished ouster. W hile conceding  
tha t the learned D is tric t Judge has fa iled to evaluate the evidence  
placed before h im  on the question o f prescrip tive rights of the 
contesting de fendants , it appears to me tha t on an exam ination of 
the to ta lity  o f evidence , he has com e to a correct find ing. For the 
Surveyor's  report c learly  shows that except fo r the recently built 
house on the sou thern boundary facing the road the rest o f the land 
was abandoned, neg lected and not possessed by any o f the parties  
to  the instan t action inc lud ing the contesting defendants. It must be 
noted tha t the occupan t o f the recently bu ilt house could on ly set up 250 

a c la im  to the house but not to the rest o f the land which was  
abandoned but used by som e un identified person to brew illicit 
liquor.

It is to be seen tha t the p la in tiff-respondents, as well as the 1st 
to 6th and 8th to 15th de fendants-responden ts had paper title to  
the land to be partitioned and the 7th defendant-respondent too 
had paper title to  9 perches o f the corpus. The 18th, 19th, 21 st and  
22nd de fendan ts -responden ts  and the 20th defendant-appe llan t 
though they were ch ild ren o f the 7th de fendant-respondent did not 
have any paper title to the corpus. They sought to rely on 260 

prescrip tive  title  o f the ir fa the r Abraham  D issanayake. However 
the re is no su ffic ien t ev idence to estab lish th is fact except the ipsi ' 
dixit o f the 20th de fendant-appe llan t. In the c ircum stances, the only  
conc lus ion wou ld  be tha t Abraham  D issanayake and Serpinu  
D issanayake a long w ith S imon and M illi D issanayake who were  
co -owners dea lt w ith the ir shares separa te ly as set out in the 
p la in tiff-responden t's  ped ig ree Accord ing ly  the 7th defendant- 
respondent be ing a co -owner and if she and her children are to 
succeed in the ir c la im  to the corpus based on prescrip tion the  
burden is on them  to p rove the ir exc lus ive and adverse possession 270 

aga ins t o the r co -owners and it appears the contesting defendants  
have fa iled to d ischarge the sa id burden.



CA
Dissanayake v Dissanayake and others
__________(Somawansa, J.)__________ 303

In the we ll known case o f Corea v Appuham ^ the head note  
reads:
“Possession by a co -he ir enures to the benefit o f his co-owners.

A co -ow ne r’s possess ion is in law  the possess ion o f his co ­
owners. It is not poss ib le  fo r him  to put an end to tha t 
possession by any secre t in ten tion in his m ind Noth ing short 
of ous te r o r som eth ing equ iva len t to ous te r cou ld bring about 
tha t resu lt” 280

In Tillekeratne v Bastiad2) the head note reads:
"It is open to the Court, from  lapse o f tim e in con junction  w ith  
the c ircum stances o f the case, to p resum e tha t a possess ion  
orig ina lly tha t o f a co -owner has s ince becom e adverse.
It is a question o f fact, w he reve r long-con tinued exc lus ive  
possess ion by one co -ow ne r is proved to have existed, 
whethe r it is not ju s t and reasonab le  in all the c ircum stances  
of the case tha t the parties shou ld  be trea ted as though it had  
been proved tha t tha t separa te  and exc lus ive  possess ion had  
becom e adverse a t som e date m ore than ten yea rs  be fo re  290 
action brought."

A lso in Hamidu Lebbe v Ganitha(3) the  head note reads:
"W here a co -owner o f land seeks to  es tab lish  a p rescrip tive  
title aga ins t ano the r by reason o f long -con tinued exc lus ive  
possess ion, it depends on the c ircum stances o f each case  
whe the r it is reasonab le  to p resum e an ous te r from  such  
exc lus ive possess ion".

In Dias Abeysinghe v Dias Abeysinghe and Two Others^4) held:
“ (i)That, where  a co -ow ne r e rec ts a new  bu ild ing on the  
com m on land and rem ains in possess ion  the reo f fo r o ve r ten 300 
years, he does not acqu ire  a p rescrip tive  righ t to  the bu ild ing  
and the soil on wh ich  it s tands as aga ins t the o the r co -owners  
mere ly by such possess ion .
(ii) Tha t where  the co -owners are m em bers o f one fam ily  very  
strong ev idence o f exc lus ive  possess ion is necessary  to  
estab lish  p rescrip tion .”

In Juliana Hamine v Don Thomad5) held:
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In an action ins titu ted unde r the Partition Act No.16 o f 1951-
“Tha t section 25  of the A c t makes it ob ligatory on  

the  Court to  scru tin ize , qu ite  independently o f what the 310  

parties may o r may not do, the  title  o f each party before  
any share is a llo tted  to him . W here a party fa ils to 
produce h is m ateria l docum ents o f title , o r om its to  
prove h is title , the  p rocedure prescribed in sections 20  
and 61 o f the A c t shou ld  be fo llowed.

Held further, tha t w hen a w itness g iv ing evidence o f 
prescrip tive  possess ion sta tes “ I possessed” o r “W e  
possessed” , the  Court shou ld ins is t on those words  
be ing exp la ined and exem p lified ” .

App ly ing  the p rinc ip les la id down in the a foresaid decisions to 32c 

the  fac ts  o f the ins tan t action , I wou ld hold tha t the contesting  
de fendan ts  have  fa iled  to  es tab lish  th e ir c la im  based on  
prescrip tion .

Ano the r m a tte r ra ised by the  counse l fo r the 20th defendant- 
appe llan t is tha t the learned tria l Judge has fa iled to investigate  
title  o f parties p roperly in tha t M illi D issanayake and Thomas  
Perera got rights on deed No. 15807 marked P2 is patently  
wrong. Bu t he subm its tha t th is was the p la in tiff-respondent's  
ev idence as we ll as the learned tria l Judge 's find ing and that both 
the ev idence and the find ings are c learly erroneous. Evidence of 330 

the p la in tiff-responden t found on pages 108 and 109 o f the brie f is 
as fo llows:

@C5ra @s)5s>j css) §©s 3  sosSSoss? £©3©3csss 1933 Qo© 13807 
(or.2. QCefs ©dg®0s5 Qdrad @qssss (02) 3® gSosrasi ®§ 0 © 2©J@dO 
OiQOcEo. dffl ®<§ @G3 ©cs3. 0® ®@s® ediSal 0© @@® ©§@3 3 0 © SriSanQ 
a&g®30S, ffi©O<30© S d S a jd  @©S©3, 3 0© SeSSawC Qi©s5 @©5©3,
6 @0S SeSSasd &&CS3B& esen ©OdSdS gSO S®§©3."

9 © s  ffl @©300 ©8}®© S®a® 1966 Qos. 355 (or.4 S)dgs0s5 co@(§S>03@c5 
qs5S® 9 0 ®  01.4 Q 0 ®@G3a 5 © s$ ®  sc5 Q .)

@®@ ©§@S o© 0©  ©aJSasd @d®de5©0 cs© @£0S SoSSaSd 340 
oa im G dasQ  0863 ©®Ss©3."
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The learned tria l Judge  in h is Judgem en t says as fo llow s a t 
page 167 o f the brief;

"@OJes @®Ja» as) @0 ) 8  So@s5@c5 @@® ®®ro® 8©a5 at. 2 qC&> @dg@©a5 
qafssd 2d  ®<§ ^esosMOffl coco @tsSS)cS oosOOdQ 3®  9 , d® 3®a>® 3®a>® 9§a5 
saDOsad 3, 4, 5, 6 9dSa>0 [9d9  S®9 quo. 9@d® ol3 ©dgaSaJ && S®a>@
Sgetf @a>30csd ei®S§ax3tO ©j9  gits. "oc4" ®dg@ 9d 1. 2 9dSesd i9d£) q, 
d® ®®ss>® ©j§«5 aawGead ©&§> qjcd. "

From the a foresaid ev idence , it appears tha t possess ion o f the  
p la in tiff-respondent is tha t by deed No 15807 tvvo acres o f land had 350  

been transferred to Midi D issanayake and Thom as Perera and  
Thom as Perera by deed No. 355 marked P4 transeferred 1 acre to  
the 1st and 2nd defendants-responden ts. H owever as per the said  
deed marked P2 it is seen tha t 2 acres had been transferred on ly to  
Milli D issanayake. Hence the ev idence and the find ing tha t by v irtue  
of deed marked P2 Thom as Perera a lso becam e entitled to a share  
in the corpus is incorrect. However in te rm s o f deed No. 355  
marked P4 by wh ich the said Thom as Perera transfe rred his rights  
to the 1 st and 2 nd de fendan ts-responden ts it is to be noted tha t in 
the 4th schedu le to the said deed it is spec ifica lly  s ta ted tha t w ha t 360 
he is transferring are the rights he inherited from  his deceased w ife  
Milli D issanayake. There is no re ference in the said deed to any  
rights the sa id Thom as Perera go t from  deed m arked P2 .Thus it is 
to be seen tha t on the dea th o f M illi D issanayake, Thom as Perera  
who was the husband o f M illi D issanayake becam e entitled to 1/2 o f 
the rights o f M illi D issanayake and the ba lance 1/2 devo lved on the ir  
children who were the 1 st to 6 th de fendan ts -responden ts  and one  
Romanis Perera. Each becam e entitled to 1/7 share and 1/7 th  
share o f Romanis Perera was transfe rred to the p la in tiff-respondent 
by deed No. 2328 marked P3 and the sa id  Thom as Perera by deed 370  

marked P4 transferred his rights wh ich  he inherited from  his w ife  
Milli D issanayake to 1st and 2nd de fendan ts-responden ts who in 
addition to 1/7 share they inherited from  the ir m o the r a lso becam e  
entitled to 2 roods. Th is is the basis on wh ich the shares have been  
allo tted to the p la in tiff-respondent and the 1st to  6th defendants- 
respondents. Not on the basis tha t Thom as Perera becam e entitled  
to 1 acre in te rm s o f the deed m arked P2.

Counse l fo r the 20 th  de fendan t-appe llan t again re ferred to  
another instance where the learned tria l Judge had fa iled to
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investiga te  title . He subm its tha t by deed No. 30271 dated 23.05.49 380 
m arked 7V8 S im on D issanayake has executed a conditional 
trans fe r o f his shares in favou r o f one Rosaline Kariyapperuma  
wh ich has not been redeem ed and there is no evidence o f its 
redem ption . Hence the subsequen t purported transfe r by Simon  
D issanayake by deed No. 34616 o f 24.07.61 marked P7 passes no 
title  no the 8 th and 9th defendants-responden ts. Furthermore, he 
subm its the re  is re fe rence to a redemption of the said conditional 
trans fe r and S im on D issanayake bases his title on the said deed  
No. 15809 m arked P6 bases his title on the said deed No. 15809 
m arked P6. 390

It is to  be noted tha t during the argum ent counsel for the  
p la in tiff-responden t sough t to produce deed No. 26027 dated  
04.05 .52  in o rde r to show  tha t the said cond itiona l transfe r had 
been redeem ed wh ich was ob jected to by counsel fo r the 20th  
de fendan t-appe llan t on the basis o f v io la tion o f accepted standards  
o f fa ir procedure  and con tended tha t Court should not consider the  
sa id deed o r a ttach any w e igh t w hatsoever to it and should reject 
the sa id deed to ta lly  ou t o f considera tion . If not fo r the objection  
taken by counse l fo r the 20th de fendan t-appe llan t this issue could  
have been laid to rest by exam in ing the said deed. However it is to 400 

be seen tha t no issue has been raised on this point at the trial 
stage. A lso  the dec la ra tion under section 12 of the Partition Law,
No. 21 o f 1977 has been filed and if any rights o f the said Rosalin  
Kariyapperum a did ex ist at the time o f the institu tion of the action, 
it wou ld  have certa in ly  com e to light and she would have been 
added as a party to the instant action. The re levant provision in 
Section 12 o f the Partition Law is as fo llows;'

12.(1) “A fte r a partition action is registered as a lis pendens 
under the Regis tra tion o f Docum ents O rd inance and a fte r the  
return o f the dup lica te  referred to in section 11, the p la in tiff in 410 

the action shall file or cause to be filed in court a declaration  
under the hand of an A tto rney-a t-law  certifying that all such  
entries in the reg is te r m ain ta ined under that O rd inance as 
re la te to the land -
cons titu ting  the sub ject m a tte r o f the action have been  
pe rsona lly  in spec ted  by th a t A tto rne y -a t -law  a fte r the  
re g is tra tio n -
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of the action as a lis pendens, and con ta in ing  a s ta tem en t o f 
the name o f eve ry  person found upon the  inspection o f those  
entries -
to  be a person w hom  the  p la in tiff is requ ired by section 5 to  
inc lude in the p la in t as a  pa rty  to the  ac tion and a lso , if an  
address o f tha t person is reg is te red  in the  a fo resa id  register, 
tha t address.
12.(2)(a) ‘if the a fo resa id  dec la ra tion  d.iscloses any person  
who is not m entioned in the p la in t as a party to the action but 
who shou ld be m ade such a pa rty  under section 5, an  
am ended p la in t inc lud ing there in tha t person as a party to the  
action, wh ich am ended p la in t sha ll be deem ed fo r all purposes  
to be the p la in t in the ac tion .”

It was contended by the Counse l fo r the 20th de fendan t-  
appe llan t tha t the dec la ra tion unde r section 12 is no more than a 
procedura l s tep in the institu tion and prosecu tion  o f a partition  
case. The Court there fo re  in cons ide ring  the e v idence  be fo re  it 
does not cons ide r the  m atte rs s ta ted  in sec tion  12 dec la ra tion  and  
section 12 dec la ra tion  does not fu rn ish  conc lus ive  p roo f o f the  
m atters s ta ted there in . In the c ircum stances he con tends tha t 
extracts from  the Land Reg is try shou ld  have been produced in 
orde r to enab le  C ou rt to  e ffec tive ly  investiga te  title  and tha t if the  
materia l fo r a p roper investiga tion  o f title  is not p laced be fo re  Court 
the action shou ld  be d ism issed .

Be tha t as it may, I do not agree tha t th is  action shou ld  be  
d ism issed m ere ly because the  ex trac t from  the Land Reg is try have  
not been produced. For in the c ircum stances I wou ld re ly on the  
section 12 decla ra tion . In any event, the 20th de fendan t-appe llan t 
is not pre jud iced by non add ition o f Rosalin Kariyapperum a as a 
party to the action fo r they do not c la im  any rights, title or in te rest 
from  her but re lies so le ly  on p rescrip tive  possess ion . Furtherm ore, 
deed No. 30271 dated 23 .05 .49  marked 7V8 had been in the  
custody o f the 7th de fendan t-appe llan t and it was the 20th  
de fendan t-appe llan t who produced it at the tria l. The fact tha t 
Simon D issanayake had execu ted a cond itiona l trans fe r in favour 
of Rosalin Kariyapperum a Ham ine was w ith in  the know ledge o f the  
7th de fendan t-responden t as we ll as the 20th de fendan t-appe llan t.

420

430

440

450
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However as s ta ted above they  did not venture to raise an issue on 
th is  po in t no r d id they d isc lose the rights o f the said Rosalin  
Kariyapperum a Ham ine o r take necessary steps to add her as a 
necessary party o f the action. The on ly logical conclusion would be 
tha t as d isc losed by section 12 declaration she was not entitled to 
any rights in the corpus. A lso the reason why the Notary who 460 
attested deed. No. 34616 marked P7 makes no mention o f a deed  
o f redem ption m ay we ll be tha t the conditional transfe r executed by 
deed marked 7V8 had been redeemed.

I m ight a lso say tha t by producing the said deed No. 30271 
dated 23 .05 .49  marked 7V8 itse lf con trad ic t the position taken by 
the contesting de fendants and the 20th defendant-appellant, that 
Abraham  and Serp inu were in exclusive possession of the corpus  
fo r accord ing to the said deed S imon D issanayake and his mother 
Rosanona were in possess ion o f the corpus in 1949.

Ano the r m atte r ra ised by the counse l fo r the 20th defendant- 470 
appe llan t is tha t the 11th to 15th de fendants-respondents do not 
ge t any rights in the corpus because they have fa iled to prove that 
the 11th, 12th and 13th de fendants-responden ts and Charlo tte  
Nona (who was the m other of the 14th and 15th defendants- 
respondents) are the leg itim ate ch ild ren o f Serp inu D issanayake  
and the 10th de fendan t-responden t Rosaline Nona. The 12th 
de fendan t-responden t gave ev idence but did not produce his birth  
ce rtifica te  instead produced wha t is ca lled a doubtfu l certificate of 
age m arked 12V 7 wh ich serves no purpose but only va lid for 
e xam ina tio n  and em p lo ym en t pu rposes nor we re  the  b irth  480 

ce rtifica tes o f the 11th, 13th de fendants-responden ts and of 
Charlo tte  Nona produced. A lso the marriage certificate of the 10th 
de fendan t-appe llan t and Serp inu D issanayake marked 12VI is of 
no help because it on ly  ev idences the ir marriage on 23.12.77.

The  learned D istric t Judge fell into a grave erro r in accepting  
tha t the 11th ,12th,13th de fendan ts-responden ts and Charlo tte  
Nona are the ch ild ren o f the 10th de fendant Rosalin Nona, Serpinu  
D issanayake and award ing  the 11th, 12th, 13th defendants- 
respondents and the  14th and 15th de fendants-respondents who  
are the ch ild ren o f Charlo tte  Nona shares in the corpus. 490
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On an exam ina tion o f the ev idence , it is to  be seen th a t the  
p la in tiff-respondent in h is ev idence has accep ted the fac t tha t 11 th  
to  15th d e fe ndan ts -re sponden ts  a re  the  he irs  o f S e rp inu  
D issanayake and 10th de fendan t-responden t and tha t all the  
re lations, ne ighbours and the v illage rs  accep ted them  as ch ild ren  
of Serp inu D issanayake. The 12th de fendan t-responden t s ta ted in 
his ev idence tha t he a long w ith  the 11th, 13th de fendan ts - 
respondents and Charlo tte  Nona are the ch ild ren  o f Serp inu and  
the 10th defendant. In add ition , to  the m arriage ce rtifica te  o f 
Serp inu  D issanayake  and 10th d e fe n d an t-re sp onden t da ted  500 

23 .12 .1977  w h ich  w as m a rked  12V1, the  12th de fendan t-  
respondent a lso p roduced E lectora l R eg is te r ex trac ts fo r the years  
1966 ,1967 , 1968 ,1970  and 1971 m a rked  12V2 to 12V6  
respectively. These docum ents wou ld  show  tha t a t least from  1966  
they were living toge the r w ith  the ch ild ren  in one house as a fam ily.
As observed by the learned D is tric t Judge, it is qu ite  poss ib le  tha t 
Serpinu and Rosalin Nona did no t reg is te r the ir m arriage a t the  
beginning. However fo r reasons bes t known to  them  they  have in 
the yea r 1977 decided to  reg is te r th e ir m arriage .

It is to  be seen tha t 12th de fendan t-responden t has p roduced 510 
proceed ing in tw o partition  ac tions D .C . G am paha case No. 
28232 /P  m arked 12V8 and D .C .G am paha  case  N o .28233 /P  
marked 12V9. These tw o  partition  cases dea lt w ith  ad jo in ing  lands  
and no party  to the sa id tw o  action  den ied tha t the 11th 13th  
de fendants-responden ts and  C harlo tte  Nona are he irs o f Serp inu  
D issanayake and 11th to 15th de fendan ts -responden ts  were  
parties to both these actions. Though there was no con tes t and 7th  
defendan t-responden t was not a pa rty  to the sa id ac tions still the  
parties to the sa id  two ac tions have accep ted  the 11 th and 13th  
de fe ndan ts -re sponden ts  and  C h a rlo tte  N ona  as  ch ild re n  o f 520 

Se rp inu . If as the  7 th , 1 8 th ,1 9 th ,2 1 s t,a nd  22nd  de fe ndan ts -  
re sponden ts  and the  20 th  d e fe nd an t-a p p e lla n t tha t S e rp inu  
D issanayake 's  r ig h ts  d e vo lve d  on  them , th e y  shou ld  have  
in tervened and se t up the ir c la im s in the sa id two partition actions.
The 20th de fendan t-appe llan t in the course  o f h is ev idence  
produced a b irth ce rtifica te  o f one Se rp inu  born in yea r 1930. It 
appears tha t the 20 th  de fendan t-appe llan t p roduced the sa id b irth  
certifica te in o rde r to es tab lish  tha t the  10th de fendan t-responden t 
was m arried to one S im on earlier. H oweve r as subm itted by the
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counsel fo r the p la in tiff-respondent in the marriage certificate o f 530 
10th de fendan t-responden t and Serp inu D issanayake dated  
23.12.1977 marked 12V1 the 10th defendant-respondents age is 
given as 55 years and when counting backwards she would have  
been born in the year 1922. Hence the 10th defendant-respondent 
was on ly 8 years in the yea r 1930 and cou ld not have g iven birth to  
a child . On the o the r hand, age o f the 10th defendant-respondent 
g iven in 12V1 ta llie s  w ith  the age o f 11th, 12th, and 13th  
defendants-responden ts as  sta ted by 12th defendant-respondent.

A t th is po in t it w ou ld  be re levant to re fer to  section 50 o f the  
Evidence O rd inance wh ich reads as fo llows; 540

"W hen the Court has to  fo rm  an opin ion as to the re la tionship  
o f person to another, the  opin ion, expressed by conduct, as to the  
existence o f such re la tionsh ip o f any person who as a m em ber of 
the fam ily  o r o therw ise , has specia l means o f know ledge on the  
sub ject, is a re levant fact:

Illustration (a) the question is, w hether A  and B were married.
The fact tha t they were usually received and trea ted by the ir 

friends as husband and w ife is relevant.
(b) The question is, w he the r A  was the legitimate son o f B.

The fact tha t A was a lways treated as such by members 550 

o f the fam ily  is re levant,"
In the c ircum stances,it appears tha t the 11 th to 15th defendants- 

respondents have estab lished the fact that they are the legal heirs  
of Serpinu. On an exam ina tion o f the evidence and the judgm ent of 
the learned D istric t Judge it appears to me, tha t the learned D istrict 
Judge has on a ba lance of probab ility come to a correct finding. 
Accordingly. I see no basis to in terfere w ith the judgem ent of the  
learned D istric t Judge. The appea l w ill stand d ism issed w ith costs  
fixed at Rs. 5000/-

MS. EKANAYAKE , J . - I agree.
Application dismissed.


