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Held

“Per Somawansa, J.
“White conceding that the learned District Judge has failed to evaluate
the evidence placed before him on the question of prescriptive right of
the contesting defendants, it appears that on an examination of totality
of evidence, he has come to a correct finding.”
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(i) Section 25 of the Act makes it obligatory on the court to scrutinize,
quite indepently of what may or may not do, the title of each party
before any share is allotted to him.

(i) The contention that extracts from the Land Registry should have
been produced in order to enable court to effectively investigate title
and that section 12 declaration does not furnish conclusive proof of
the matters stated therein cannot be accepted. The action should
not be dismissed merely because the extracts from the Land
Registry have not been produced — reliance could be placed on the
section 12 declaration.

(iii) “A co-owner's possession is in law the possession of his co-owners,
it is not possible for him to put an end to that possession by any
secret intention in his mind. Nothing short of ouster or something
equivalent to ouster could bring about that result.”

APPEAL from the District Court of Gampaha
Cases referred to:

1. Corea v Appuhamy — 15 NLR-65

2. Tillekaratne v Bastian—21 NLR 12

3. Hamidu Lebbe v Ganitha — 27 NLR 33

4. Dias Abeysinghe v Dias Abeysinghe and Two others — 34 CLW 60
5. Juliana Hamine v Don Thomas — 59 NLR 546

Harsha Soza for 20th defendant-Appellant
Athula Perera for plaintiff-respondent
S.A.D.S Suraweera for the 1st-6th, 8th-15th defendant-respondents

Cur. adv. vult

June 25, 2004
ANDREW SOMAWANSA, J.

This is an appeal from the judgment of the learned District
Judge of Gampaha dated 10.11.2000 by which he ordered the
partition of lot A of the land called and known as ‘Millagahawatte’ as
prayed for in the plaint. The position of the plaintiff-respondent was
that one Rosa Nona and Don Podisingho Dissanayake became
entitled to the said lot A of Millagahawatta by virtue of the final
decree entered in District Court Colombo case No. 21273/P. The
said Rosa Nona and Podisingho Dissanayake by 4 deeds marked
P2, P5, P6, and P8 executed in 1933 transferred their right and title
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in the corpus to their 4 children Mili Dissanayake, Abraham
Dissanayake, Simon Dissanayake and Serpinu Dissanayake and
as per the pedigree pleaded in the plaint the rights and title of the
aforesaid 4 children devolved on the plaintiff-respondent and st to
15th defendants-respondents accepted the pedigree as set out by
the plaintiff-respondent and sought a partition of the corpus.

The contesting 20th defendant-appellant and the 7th, 18th,
19th, 21st and 22nd defendants-respondents by their statement of
claim and the 7th defendant-respondent's amended statement of
claim while denying the pedigree as set out by the plaintiff-
respondent took up the position that irrespective of the aforesaid
final decree entered in case N0.21273/P the aforesaid Abraham
Dissanayake and Serpiyanu Dissanayake by their continued
possession did acquire prescriptive right to the entire corpus, that
the said Abraham Dissanayake who by virtue of deed no.15808
marked P5 became entitled to 9 perches of the corpus transferred
the same to the 7th defendant-respondent that the contesting
defendents having possessed the said 9 perches as a separate
land sought to have the said 9 perches excluded from the corpus,
that on the death of Abraham Dissanayake and Serpinu
Dissanayake their right to the balance portion of the corpus (less 9
perches) devolved on the 18th to 21st and 22nd defendants-
respondents and the 20th defendant-appeilant. The contesting
defendants also denied that the 11th to 15th defendants-
respondents are the children of Serpinu Dissanayake.

Parties went to trial on 16 points of contest and at the
conclusion of the trial the learned District Judge by his judgment
dated 10.11.2000 held with the plaintiff-respondent. It is from the
said Judgement that the 20th defendant-appellant has preferred
this appeal.

At the hearing of this appeal, one of the matters contended by
the counsel for the 20th defendant—appeillant was that the learned
District Judge has not properly evaluated the evidence led in this
case on the question of possession in that he has failed to
appreciate that there is sufficient evidence of ouster. Counsel
contended that ever since 08.03.1933 on which day the deeds
marked P2, P5, P6 and P8 were executed the entire corpus has
been possessed by Abraham and Sarpinu Dissanayake to the
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exclusion of other co-owners namely Millie and Simon
Dissanayake. He submitted that the plaintiff-respondent in his
evidence does not say that all the co-owners together possessed
the corpus but only says he knows the land for about 30 to 40 years
and concedes under cross-examination that his vendors did not
have possession and that he filed this case to get possession. He
also conceded that he has no right to the buildings and that they
belong to the 7th defendant-respondent and her children, 18th to
22nd defendants-respondents. He also submitted that the plaintiff-
respondent was a speculative purchaser, for his evidence reveals
that the extent of 22 perches of land he bought for Rs.1000/- was
worth Rs. 3500/- in 1981. He also submitted that the 12th
defendant-respondent did not give evidence regarding possession
but the 20th defendant-appellant testified to the possession of the
corpus by his father Abraham Dissanayake and his uncle Serpinu
Dissanayake and stated that other than the two of them the corpus
has been possessed prescriptively by the 7th defendant-
respondent and her children 18th,19th,21st and 22nd defendants-
respondents and the 20th defendant-appellant. Further, counsel
states that despite the 7th,18th,19th, 21st, 22nd defendants-
respondents and the 20th defendant-appellant placing their claim
to right in the corpus by prescription in the forefront of their case
none of the other parties challenged them or their claim to
prescriptive right and that none of the other contesting parties
claimed any right on the basis of prescription. Thus he points out
that there is cogent evidence of ouster in the instant case and that
the admission by the plaintiff-respondent enumerated above would
add a new factor within the definition of ‘proved’ in section 3 of the
Evidence Ordinance. However, | am unable to agree with the above
submission of counsel for the 20th defendant-appellant. His
observation that the plaintiff-respondent is a speculative purchaser
is mere surmise and conjecture.

Itis common ground that as per the pedigree shown in the plaint
the original owners of the corpus were Rosa Nona and Podisingho
Dissanayake. Their right, title and interest in the corpus had been
transferred to their 4 children in the year 1933. There is no dispute
about this . According to the evidence of the plaintiff-respondent
Abraham Dissanayake was given only 9 perches of the corpus
together with the boutique facing the main road subject to the life
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interest of Rosa Nona and Podisingho Dissanayake. Milinona
Dissanayake, Serpinu Dissanayake and Simon Dissanayake also
have been their right subject to the life interest of the said original
owners Rosa Nona and Podisingho Dissanayake. Thus it appears
at the time of execution of the said 4 deeds the original owners
Rosa Nona and Podisingho Dissanayake were in possession of the
land and this contravenes the position taken by the 7th, 18th, 19th,
21st and 22nd defendant-respondents and the 20th defendant-
appellant. For their position is that irrespective of the final decree in
the aforesaid case No. 21273/P Abraham and Serpinu
Dissanayake were in exclusive possession of the corpus. In fact
the contesting defendants neither in their statement of claim nor
anywhere in the evidence say as to when Abraham and Serpinu
Dissanayake commenced possessing the land independently and
adversely to the other co-owners. In fact when Abraham
Dissanayake executed the conditional transfer of his 9 perches to
one Kirinelis by deed No. 23603 dated 04.03.1943 he refers to
deed No. 15808 marked P5 as the deed by which he got title to the
said 9 perches thereby accepted the title of Rosa Nona and
Podisingho Dissanayake.

It is also to be seen that in all the deeds produced by the
contesting defendants the northern and eastern boundaries of the
said 9 perches is referred to as balance portion of the same land
owned by S.D.S.Dissanayake. If as the contesting defendants say
Abraham Dissanayake possessed the balance portion of the same
land he could have described the northern and eastern boundaries
of the said 9 perches as balance portion of the same land owned
by Abraham and Serpinu Dissanayake. Furthermore even deed
No. 30271 marked 7v8 executed in 1949 indicates that Simon
Dissanayake together with Rosa Nona have dealt with their right in
the corpus which they derived on deed No.15809 marked P6.

It is interesting to note what the Surveyor had to say in his report
marked X1. The Counsel for the 20th defendant-appelilant seems to
find fault with the contesting parties for not questioning the piaintiff-
respondent as well as the 20th defendant-appellant on the contents
of the Surveyor’s report. | am unable to understand as to how
counsel could take up such an argument when in fact the 20th
defendant-appellant did give evidence and counsel for the 20th
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defendant-appellant himself could have questioned the 20th
defendant-appellant as well as the plaintiff-respondent on the
contents of the Surveyor’s report. Having failed to do so now he
cannot be heard to complain on only lapse on the part of the
contesting parties. According to the Surveyor’s report marked X1
he had first gone to the corpus on 29.05.86 about 8 months after
the institution of the action and the following is his observation as
to the condition of the land.

(@) Bz womsd cOF 1986. 09. 25 E» DO ocHn Bexd. NEY
obSe mee®. "dadiecon ¢On miNEed DEODHO RSO
qoEs qio. C SRR HDDDO G NDD NGB, 6B N0 glled
Srong 506 oo HAN. O HOm OO BOQLM 9O g BCOL
o8> @c DiReds il HN. "S" qiecs ¢on midided DOBO
2)R00 568 RS s eoIced eaBDS. B oiodd 8RO
aad emI®) SOOC B¢ B DIED D80 8edm.

(@) 28 oo 8o @c DIEE DB M s dn. SO &S
De0iD e@ts 601 mIE® B¢ MG qouim 6ol 0 eom B cnld,
00 88 5e0id DINOR eneCd MOIMNEE HBO ecens dO
ANOexSHOE Ox.

(@) e®f» nA® @wic O &9 BVLO sad Ox. I g 6O
Eaom a@fe g Ba.

His observation reveals that except for a recently built house on
the southern boundary facing the public road there was no other
building on the land and that except where the house stood the entire
corpus was covered with thorny bushes and shrub jungle. He further
says that there were unidentified people engaged in brewing illicit
liquor. These observations wouid clearly point to the irresistible
conclusion that in the year 1986 there was no one in occupation or
possession of the land except may be for the occupant of the
recently built house the rest of the land was abandoned and covered
with jungle. As the Surveyor could not survey the land he had gone
again to the land on 14.06.89 and having surveyed the land on that
day he described the buildings and plantation on the land as follows.

eMDDIBE o 15 eoNE SOIR B8 0D ¢O 6xdE duEn. e oo
mdo D BedSH 6cNEd OO0 p» e odo 330 50w a8cic 10
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Qo 2: quiDisiedis mwh) exdE eoNE 00E B8 DHE® mds wm DD
DB O8S A6 w306 NEBE. Dee qaAcIE 25 T OO,

qom : 3 : BePSSens DE e B¢ . Dow gyl 03 & LR, 7 O
5dHmbmed qB6n BB,

Qo : 4 : DS emng ®eE VIO emTPO DwE®, O DR Od®
080 €30 ;> MBO Bxts gROIE 365 SOM.

Qo : 6 : QLSDIESEO] D) ewdbE Be8H DB, 536 NBBE®. Bron e
qQie. O qEoiics 0h. 7 Do DEHmID BB S®A.

qom : 5 : ) eOE D OaD. 7 O BIEMOE gl BHR.

Qo : 7 : OPS® oE IS G g O WCEO®D Gy R HOw. 7 OB
D5Bmbred geond O St6.H.mMTD Eonn c08 Vs nd qLo.

Qe : 8 : 2O ¢ 9GA.0TD EmmeD Peed o g 8d & O
1986.05.27 C» 9000 Bw gD gom 1 cOn HOm nnds HRH. qot 2
comn oIosh ERn HAS. OO 5D Ded oI coy B Bgban e DD
o8 ¢B. 08 57 wdybsm DmOD eLIced EHNB®® Gm Hdm. 7 O
SE8mCL ¢ O SETDIN. AP B8» gdEdedE ghed PO emI0
SE®0 5. MOMBDO OMOEC DO HAS.

7 O HIHDIC® qRBr Hoo DD : (BE {20 oxd 8D aid)

q@cie Ol & dwed ecn@ e 29
qoe 03 & Dxei® @ vle 08
q8ciec 03 & Brwd DGR ®E 01
DHES 8O B ecne OMD:

a8oi¢ 60 &5 0Bz Dewid eIE B 01
a8oic 40 & 0P Dawd eci@ ®6 03
801 25 & o8 Deed eon@ ®E 01
q80i 50 & P DEEI® emEd ®E 01
a0 10 & B DuwiS eme ®es 01
a8 25 & 00 Dum® B B 04
qacie 20 5 O8 Buwid B @68 01
a80oie 15 =5 08 Bwwd OROS B 01
qacie 40 & 00 Bred aR O 01

(e®® D@D eNged qid dugn O 8 {» 7 08 DIHWOHE Bgrd
285, 2852 qDENedE g 68 DMBDC aRSNBDS Buw 8OmG. )
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It is to be seen that except for improvements | and 2, the rest of
the improvements viz; item 3 to 7 have been made within a period
of 3 years from the date of the survey on 14.06.89.He also states
that on the second occasion when he went to survey the land some
areas had been cleared and a temporary plantation was to be seen.
It appears according to his report that the7th defendant-respondent
who on 29.05.86 accepted the claim of the other parties that
plantation should go in common receded from the said stand and
claimed the entire plantation to the exclusion of the other parties on
14.06.89.

With reference to the surveyor's observations that except where
the house stood the entire corpus was covered with thorny bushes
and shrub jungle, the Counsel for the 20th defendant-appellant
submits that the Surveyor had gone to the land about 8 months
after the action was instituted and that there is a common tendency
amongst the people to neglect land in respect of which there is
litigation. | cannot agree with this submission for on the contrary
they would do everything possible to manifest their rights to the
land. Counsel also submitted that the list of the plantation on the
land which the Surveyor has given at pages 231 and 232 of the
brief belies his statement earlier that the entire corpus was covered
with thorny bushes and shrub jungle. Here again, | am unable to
agree with the aforesaid submission for the reason that at the
earlier occasion the corpus was not surveyed because the entire
corpus was covered with thorny bushes and shrub jungle. Only
when the land was cleared that the Surveyor was able to do a
survey and one cannot expect the Surveyor to creep through the
thorny bushes and shrub jungle and count the number of trees on
the land. Also his submission that the 7th defendant-respondent's
statement that the plantation should go in common could well mean
that it has to be shared between the 7th defendant-respondent and
her family members is untenable for the reason that according to
the Surveyor when the other parties claimed the plantation in
common the 7th defendant-respondent had accepted their claim.
The indication is clear that the plantation should go in common as
between the 7th defendant-respondent and the other parties to the
action and not between the 7th defendant and his family members.
| would say that the Surveyor's report marked X1 is clear and
precise and could be relied upon.
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As stated above, the main complaint of the Counsel for the 20th
defendant-appellant is that the learned District Judge has not
evaluated the evidence on the question of possession and that he
has in about 9 sentences disposed the question of prescriptive
possession by merely stating that prescription must be established
by more cogent evidence, that he has failed to appreciate the
plaintiff-respondent's admission and the 20th defendant-appellant's
unchallenged evidence which established ouster. While conceding
that the learned District Judge has failed to evaluate the evidence
placed before him on the question of prescriptive rights of the
contesting defendants, it appears to me that on an examination of
the totality of evidence, he has come to a correct finding. For the
Surveyor's report clearly shows that except for the recently built
house on the southern boundary facing the road the rest of the land
was abandoned, neglected and not possessed by any of the parties
to the instant action including the contesting defendants. it must be
noted that the occupant of the recently built house could only set up
a claim to the house but not to the rest of the land which was

abandoned but used by some unidentified person to brew illicit
liquor.

Itis to be seen that the plaintiff-respondents, as well as the 1st
to 6th and 8th to 15th defendants-respondents had paper title to
the land to be partitioned and the 7th defendant-respondent too
had paper title to 9 perches of the corpus. The 18th, 19th, 21st and
22nd defendants-respondents and the 20th defendant-appellant
though they were children of the 7th defendant-respondent did not
have any paper title to the corpus. They sought to rely on
prescriptive title of their father Abraham Dissanayake. However
there is no sufficient evidence to establish this fact except the ipsi
dixit of the 20th defendant-appellant. In the circumstances, the only
conclusion would be that Abraham Dissanayake and Serpinu
Dissanayake along with Simon and Milli Dissanayake who were
co-owners dealt with their shares separately as set out in the
plaintiff-respondent's pedigree Accordingly the 7th defendant-
respondent being a co-owner and if she and her children are to
succeed in their claim to the corpus based on prescription the
burden is on them to prove their exclusive and adverse possession
against other co-owners and it appears the contesting defendants
have failed to discharge the said burden.
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in the well known case of Corea v Appuhamy(ithe head note
reads:

“Possession by a co-heir enures to the benefit of his co-owners.

A co-owner’s possession is in law the possession of his co-
owners. It is not possible for him to put an end to that
possession by any secret intention in his mind Nothing short
of ouster or something equivalent to ouster could bring about
that result’

In Tillekeratne v Bastian(@ the head note reads:

"It is open to the Court, from lapse of time in conjunction with
the circumstances of the case, to presume that a possession
originally that of a co-owner has since become adverse.

It is a question of fact, wherever long-continued exclusive
possession by one co-owner is proved to have existed,
whether it is not just and reasonable in all the circumstances
of the case that the parties should be treated as though it had
been proved that that separate and exclusive possession had
become adverse at some date more than ten years before
action brought."

Also in Hamidu Lebbe v Ganitha®® the head note reads:

"Where a co-owner of land seeks to establish a prescriptive
title against another by reason of long-continued exclusive
possession, it depends on the circumstances of each case
whether it is reasonable to presume an ouster from such
exclusive possession”.

In Dias Abeysinghe v Dias Abeysinghe and Two Others4) held:

“(i)That, where a co-owner erects a new building on the
common land and remains in possession thereof for over ten
years, he does not acquire a prescriptive right to the building
and the soil on which it stands as against the other co-owners
merely by such possession.

(i) That where the co-owners are members of one family very
strong evidence of exclusive possession is necessary to
establish prescription.”

In Juliana Hamine v Don Thomas®®) held:
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In an action instituted under the Partition Act No.16 of 1951-

“That section 25 of the Act makes it obligatory on
the Court to scrutinize, quite independently of what the 310
parties may or may not do, the title of each party before
any share is allotted to him. Where a party fails to
produce his material documents of title, or omits to
prove his title, the procedure prescribed in sections 20
and 81 of the Act should be followed.

Held further, that when a witness giving evidence of
prescriptive possession states “I possessed” or “We
possessed”, the Court should insist on those words
being explained and exemplified”.

Applying the principles laid down in the aforesaid decisions to 320
the facts of the instant action, { would hold that the contesting
defendants have failed to establish their claim based on
prescription.

Another matter raised by the counsel for the 20th defendani-
appellant is that the learned trial Judge has {ailed to investigate
title of parties properly in that Milli Dissanayake and Thomas
Perera got rights on deed WNo. 15807 marked P2 is patently
wrong. But he submits that this was the plaintiff-respondent's
evidence as well as the learned trial Judge's finding and that both
the evidence and the findings are clearly erroneous. Evidence of 330

the plaintiff-respondent found on pages 108 and 109 of the brief is
as follows:

"8 edin coim o gwo 8 ecIdRoewt Eoimcd 1933 gom 15807
(12, ¢Oor DE8EeDs adnd ecom (02) A® cOhmns O on eniddd
SOOI, 8 E Bm Bm). &8 5308 OIS Do 6®R »Red 3 D DIHIO
2008, ondeds HEBMC SIERY coim, 5 DD BIHMMC qied enim,
6 c08 HEBDC B we eSS HBgm.”

Quo & e dged HBDS 1966 gom. 355 (514 SGEDS cosEDmed
360 gh® oid ¢ Deend ene DOB)

co® 2Aed ocho HIHWIO eZJBCHHD wH ecdsd OTFHMIC 340
DCEMOSod 0BG Sedadn.”



Dissanayake v Dissanayake and others

CA (Somawansa, J.) 305

The learned trial Judge in his Judgement says as follows at
page 167 of the brief;

"e0ien emim wm 6cnd Boemged e20 H3mS O ot 2 COM Ageds
gawd 28 O EenMen &M eal® eseiiciO 88 O, 0 53nd HIDS Oy
@0 3, 4, 5, 6 DIBHBCIOSO HSS qu. Heddd o513 Veigeds of H8nE
OEs emdws SiBSBDOIO @ qimd. "oid” Bdgedd 1, 2 B5BDCGIOHO ¢,
0P 68»® OES e @d a®. "

From the aforesaid evidence, it appears that possession of the
plaintiff-respondent is that by deed No 15807 two acres of land had
been transferred to Milli Dissanayake and Thomas Perera and
Thomas Perera by deed No. 355 marked P4 transeferred 1 acre to
the 1st and 2nd defendants-respondents. However as per the said
deed marked P2 it is seen that 2 acres had been transferred only to
Milii Dissanayake. Hence the evidence and the finding that by virtue
of deed marked P2 Thomas Perera also became entitled to a share
in the corpus is incorrect. However in terms of deed No. 355
marked P4 by which the said Thomas Perera transferred his rights
to the 1st and 2nd defendants-respondents it is to be noted that in
the 4th schedule to the said deed it is specifically stated that what
he is transferring are the rights he inherited from his deceased wife
Milli Dissanayake. There is no reference in the said deed to any
rights the said Thomas Perera got from deed marked P2 .Thus it is
to be seen that on the death of Milli Dissanayake, Thomas Perera
who was the husband of Milli Dissanayake became entitled to 1/2 of
the rights of Milli Dissanayake and the balance 1/2 devolved on their
children who were the 1st to 6th defendants-respondents and one
Romanis Perera. Each became entitled to 1/7 share and 1/7 th
share of Romanis Perera was transferred to the plaintiff-respondent
by deed No. 2328 marked P3 and the said Thomas Perera by deed
marked P4 transferred his rights which he inherited from his wife
Milli Dissanayake to 1st and 2nd defendants-respondents who in
addition to 1/7 share they inherited from their mother also became
entitled to 2 roods. This is the basis on which the shares have been
allotted to the plaintift-respondent and the 1st to 6th defendants-
respondents. Not on the basis that Thomas Perera became entitled
to 1 acre in terms of the deed marked P2.

Counsel for the 20th defendant-appellant again referred to
another instance where the learned trial Judge had failed to
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investigate title. He submits that by deed No. 30271 dated 23.05.49
marked 7V8 Simon Dissanayake has executed a conditional
transfer of his shares in favour of one Rosaline Kariyapperuma
which has not been redeemed and there is no evidence of its
redemption. Hence the subsequent purported transfer by Simon
Dissanayake by deed No. 34616 of 24.07.61 marked P7 passes no
title no the 8th and 9th defendants-respondents. Furthermore, he
submits there is reference to a redemption of the said conditional
transfer and Simon Dissanayake bases his title on the said deed

No.15809 marked P6 bases his title on the said deed No.15809
marked P6.

Itis to be noted that during the argument counsel for the
plaintiff-respondent sought to produce deed No. 26027 dated
04.05.52 in order to show that the said conditional transfer had
been redeemed which was objected to by counsel for the 20th
defendant-appellant on the basis of violation of accepted standards
of fair procedure and contended that Court should not consider the
said deed or attach any weight whatsoever to it and should reject
the said deed totally out of consideration. If not for the objection
taken by counsel for the 20th defendant-appellant this issue could
have been laid to rest by examining the said deed. However it is to
be seen that no issue has been raised on this point at the trial
stage. Also the declaration under section 12 of the Partition Law,
No. 21 of 1977 has been filed and if any rights of the said Rosalin
Kariyapperuma did exist at the time of the institution of the action,
it would have certainly come to light and she would have been
added as a party to the instant action. The relevant provision in
Section 12 of the Partition Law is as follows;'

12.(1) “After a partition action is registered as a lis pendens
under the Registration of Documents Ordinance and after the
return of the duplicate referred io in section 11, the plaintiff in
the action shall file or cause to be filed in court a declaration
under the hand of an Attorney-at-law certifying that all such

entries in the register maintained under that Ordinance as
relate to the land -

constituting the subject matter of the action have been

personally inspected by that Attorney-at -law after the
registration—
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of the action as a lis pendens, and containing a statement of
the name of every person found upon the inspection of those
entries —

to be a person whom the plaintiff is required by section § to
include in the plaint as a party to the action and also, if an
address of that person is registered in the aforesaid register,
that address.

12.(2)(a) ‘if the aforesaid declaration discloses any person
who is not mentioned in the plaint as a party to the action but
who should be made such a party under section 5, an
amended plaint including therein that person as a party to the
action, which amended plaint shall be deemed for all purposes
to be the plaint in the action.”

It was contended by the Counsel for the 20th defendant-
appellant that the declaration under section 12 is no more than a
procedural step in the institution and prosecution of a partition
case. The Court therefore in considering the evidence before it
does not consider the matters stated in section 12 declaration and
section 12 declaration does not furnish conclusive proof of the
matters stated therein. In the circumstances he contends that
exiracts from the Land Registry should have been produced in
order to enable Court to effectively investigate title and that if the
material for a proper investigation of title is not placed before Court
the action should be dismissed.

Be that as it may, | do not agree that this action should be
dismissed merely because the extract from the L.and Registry have
not been produced. For in the circumstances | would rely on the
section 12 declaration. In any event, the 20th defendant-appellant
is not prejudiced by non addition of Rosalin Kariyapperuma as a
party to the action for they do not claim any rights, title or interest
from her but relies solely on prescriptive possession. Furthermore,
deed No. 30271 dated 23.05.49 marked 7V8 had been in the
custody of the 7th defendant-appellant and it was the 20th
defendant-appellant who produced it at the trial. The fact that
Simon Dissanayake had executed a conditional transfer in favour
of Rosalin Kariyapperuma Hamine was within the knowledge of the
7th defendant-respondent as well as the 20th defendant-appellant.
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However as stated above they did not venture to raise an issue on
this point nor did they disclose the rights of the said Rosalin
Kariyapperuma Hamine or take necessary steps to add her as a
necessary party of the action. The only logical conclusion would be
that as disclosed by section12 declaration she was not entitled to
any rights in the corpus. Also the reason why the Notary who
attested deed No. 34616 marked P7 makes no mention of a deed
of redemption may well be that the conditional transfer executed by
deed marked 7V8 had been redeemed.

I might also say that by producing the said deed No. 30271
dated 23.05.49 marked 7V8 itself contradict the position taken by
the contesting defendants and the 20th defendant-appellant, that
Abraham and Serpinu were in exclusive possession of the corpus
for according to the said deed Simon Dissanayake and his mother
Rosanona were in possession of the corpus in 1949.

Another matter raised by the counsel for the 20th defendant-
appellant is that the 11th to 15th defendants-respondents do not
get any rights in the corpus because they have failed to prove that
the 11th, 12th and 13th defendants-respondents and Charlotte
Nona (who was the mother of the 14th and 15th defendants-
respondents) are the legitimate children of Serpinu Dissanayake
and the 10th defendant-respondent Rosaline Nona. The 12th
defendant-respondent gave evidence but did not produce his birth
certificate instead produced what is called a doubtful certificate of
age marked 12V 7 which serves no purpose but only valid for
examination and employment purposes nor were the birth
certificates of the 11th, 13th defendants-respondents and of
Charlotte Nona produced. Also the marriage certificate of the 10th
defendant-appellant and Serpinu Dissanayake marked 12VI is of
no help because it only evidences their marriage on 23.12.77.

The learned District Judge fell into a grave error in accepting
that the 11th,12th,13th defendants-respondents and Charlotte
Nona are the children of the 10th defendant Rosalin Nona, Serpinu
Dissanayake and awarding the 11th, 12th, 13th defendants-
respondents and the 14th and 15th defendants-respondents who
are the children of Charlotte Nona shares in the corpus.
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On an examination of the evidence, it is to be seen that the
plaintiff-respondent in his evidence has accepted the fact that 11th
to 15th defendants-respondents are the heirs of Serpinu
Dissanayake and 10th defendant-respondent and that all the
relations, neighbours and the villagers accepted them as children
of Serpinu Dissanayake. The 12th defendant-respondent stated in
his evidence that he along with the 11th, 13th defendants-
respondents and Charlotte Nona are the children of Serpinu and
the 10th defendant. In addition, to the marriage certificate of
Serpinu Dissanayake and 10th defendant-respondent dated s00
23.12.1977 which was marked 12V1, the 12th defendant-
respondent also produced Electoral Register extracts for the years
1966,1967, 1968,1970 and 1971 marked 12V2 to 12V6
respectively. These documents would show that at least from 1966
they were living together with the children in one house as a family.
As observed by the learned District Judge, it is quite possible that
Serpinu and Rosalin Nona did not register their marriage at the
beginning. However for reasons best known to them they have in
the year 1977 decided to register their marriage.

It is to be seen that 12th defendant-respondent has produced 510
proceeding in two partition actions D.C. Gampaha case No.
28232/P marked 12V8 and D.C.Gampaha case N0.28233/P
marked 12V9. These two partition cases dealt with adjoining lands
and no party to the said two action denied that the 11th 13th
defendants-respondents and Charlotte Nona are heirs of Serpinu
Dissanayake and 11th to 15th defendants-respondents were
parties to both these actions. Though there was no contest and 7th
defendant-respondent was not a party to the said actions still the
parties to the said two actions have accepted the 11th and 13th
defendants-respondents and Charlotte Nona as children of 520
Serpinu. If as the 7th,18th,19th,21st,and 22nd defendants-
respondents and the 20th defendant-appellant that Serpinu
Dissanayake's rights devolved on them, they should have
intervened and set up their claims in the said two partition actions.
The 20th defendant-appellant in the course of his evidence
produced a birth certificate of one Serpinu born in year 1930. It
appears that the 20th defendant-appellant produced the said birth
certificate in order to establish that the 10th defendant-respondent
was married to one Simon earlier. However as submitted by the



310 Sri Lanka Law Reports [2004] 2 SriL.R

counsel for the plaintiff-respondent in the marriage certificate of
10th defendant-respondent and Serpinu Dissanayake dated
23.12.1977 marked 12V1 the 10th defendant-respondents age is
given as 55 years and when counting backwards she would have
been born in the year 1922. Hence the 10th defendant-respondent
was only 8 years in the year 1930 and could not have given birth to
a child. On the other hand, age of the 10th defendant-respondent
given in 12V1 tallies with the age of 11th, 12th, and 13th
defendants-respondents as stated by 12th defendant-respondent.

At this point it would be relevant to refer to section 50 of the
Evidence Ordinance which reads as follows;

“When the Court has to form an opinion as to the relationship
of person to another, the opinion, expressed by conduct, as to the
existence of such relationship of any person who as a member of
the family or otherwise, has special means of knowledge on the
subject, is a relevant fact:

lliustration (a) the question is, whether A and B were married.

The fact that they were usually received and treated by their
friends as husband and wife is relevant.

(b) The question is, whether A was the legitimate son of B.

The fact that A was always treated as such by members
of the family is relevant,”

In the circumstances, it appears that the 11th to 15th defendants-
respondents have established the fact that they are the legal heirs
of Serpinu. On an examination of the evidence and the judgment of
the learned District Judge it appears to me, that the learned District
Judge has on a balance of probability come to a correct finding.
Accordingly. | see no basis to interfere with the judgement of the
learned District Judge. The appeal will stand dismissed with costs
fixed at Rs. 5000/-

MS. EKANAYAKE, J. - |agree.
Application dismissed.
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