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VADIVEL
v

KAMALANATHAN

C O U R T  O F  A P P E A L  
D ISSA N A Y A K E , J.
C .A . 4 0 6 /9 8  (F )
D C  BATTICALOA 4 2 4 6 /L  
D E C E M B E R  3 , 1 5 , 2 0 0 3  
F E B R U A R Y  2 , 2 0 0 4

Leave and licence -  Occupation -  Coercion by Police to accept money as rent 
and issue receipts -  Contract of tenancy created? -  Consent of parties 
necessary 7 -  Constitution Art 24 -  Court proceedings in the North and East 
Language?

T h e  orig ina l d e fe n d a n t-a p p e lla n t  e n te r e d  to  property  a s  a  l i c e n s e e .  T h e  
p la in tiff-re sp o n d e n t w a n te d  th e  p rop erty  b a c k , a n d  s o u g h t  th e  a s s i s t a n c e  of 
th e  P o lic e  w h o  h a d  g iv e n  th e  d e fe n d a n t  th r e e  m o n th s  tim e to v a c a t e .  H o w e v e r  
th e  p la in tiff-re sp o n d e n t w a s  c o e r c e d  b y  th e  P o lic e  to a c c e p t  m o n e y  a s  rent 
a n d  i s s u e  r e c e ip ts . T h e  orig ina l d e fe n d a n t  c la im e d  te n a n c y . T h e  D istrict C ourt 
h e ld  with th e  p la in tiff-resp o n d en t.

Held (1 ) C o n s e n t  is  a  n e c e s s a r y  e le m e n t  in e v e r y  c o n tra ct, a n d  if th e  
p a r tie s  a r e  n ot a g r e e a b le ,  w h e th e r  a b o u t th e  n atu re  of th e  
tr a n sa c tio n , or a b o u t  th e  p r ice  or s o m e  o th er  poin t th e re  is  n o  
c o m p le te d  co n tr a ct .

(2 ) M ere a c c e p t a n c e  o f r en ts  d o e s  not c r e a te  a  te n a n c y , it is m a n ife s t  
tha t for a  c o n tr a ct o f te n a n c y  to e x is t  c o n s e n t  of p a r tie s  is  o n e  of 
th e  e s s e n t ia l  e le m e n ts .

(3 ) P a y m e n t s  o f m o n e y  a n d  i s s u e  o f r e c e ip ts  h a v e  b e e n  on ly  a s  a  
resu lt o f c o e r c io n  b y  th e  P o lic e . T h e  a tten d a n t c ir c u m s ta n c e s  d o  
n ot in d ic a te  tha t th e r e  h a d  b e e n  a lre a d y  a  t e n a n c y  a g r e e m e n t  or 
at le a s t  tha t a  te n a n c y  a g r e e m e n t  h ad  b e e n  c r e a te d  by th e  sa id  
a c ts .
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DISSANAYAKE, J.

T h is  is a n  a p p e a l from  the ju d g m e n t o f the le a rn e d  district ju d g e  01 

of B a ttica lo a  en te rin g  ju d g m e n t in fa v o u r of the p la in tiff-resp o n d en t  

in a n  actio n  for d e cla ra tio n  of title a n d  e je ctm e n t of the d e fe n d a n t-  

appellan t, on the g ro u n d  that h e is  a  t re s p a s s e r  in unlaw ful 
o ccu p a tio n , h o w e v e r the d e fe n d a n t-a p p e lla n t c la im e d  tenancy.

It w a s  the po sition  of the p la in tiff-re sp o n d e n t that h e w a s seized  
a n d  p o s s e s s e d  of o r o th e rw ise  law fully entitled to the property  

m orefully d e s c r ib e d  in the s c h e d u le  to the plaint u n d e r a n d  by 

virtue o f d e e d  No. 6 6 4 7  d ate d  1 8 .0 1 .1 9 3 6  ( P I ). T h e  land in suit w a s  

a  b a re  p ie c e  of land.

T h e  d e fe n d a n t-a p p e lla n t h ad  re q u e s te d  the p la in tiff-resp o n d en t 10 

to perm it him  to o c c u p y  the sa id  lan d for o n e  y e a r  a n d  to se t up a  

sm all b o u tiq u e  in the p re m is e s  to w h ich  the pla in tiff-re sp o n d e n t had  

a g re e d .
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T h e  o rigin al d e fe n d a n t h ad en tered the property in suit on 25th  
of J u n e  1 9 8 7  a s  a  lic e n s e e  a n d  h ad put up a  tem po rary boutique  
an d  h a d  started to o c c u p y  the land in suit with the le a v e  a n d  lic e n ce  
of the plaintiff-respondent.

At the e n d  of o n e  year, the plaintiff-respondent had re q u e ste d  
the o rig in al d e fe n d a n t to h an d b a ck  the property. T h e  original 
d e fe n d a n t h ad  re fu se d  to h an d  b a c k  the sa id  property an d  is  in 20 

unlaw ful o ccu p a tio n  of the property s in c e  2 6 .0 6 .1 9 8 8 , c a u sin g  
d a m a g e s  in a  su m  of R s. 7 5 0 0 /-  a n d  continuing d a m a g e s  of R s. 
1 0 0 /- p e r month.

T h e  p la in tiff-respo n den t had se n t a  letter d e m a n d in g  that the 

o rigin al d e fe n d a n t h a n d o v e r the property in suit, w h ich  re q u e st had  
b e e n  not h e e d e d  by the o rig in al defendant. T h e  plaintiff-respondent  
had so u g h t the a s s is t a n c e  of the B atticaloa P o lice  by w ay of a 
co m p lain t m a d e  by him .

T h e  o rigin al d e fe n d a n t w a s  g iven  3  m onths tim e to v a ca te  the 
land by the P o lice , h o w e v e r he co n tin ued to o c c u p y  the land, 30 

re g a rd le ss. H e n c e  the plain tiff-respo n den t had to s e e k  his legal 
re m e d y  by w ay of this action.

U n d e r cro ss -e x a m in a tio n , it w a s  su g g e ste d  that the p re m is e s  
had b e e n  g ive n  to the o rig in al defen d an t on rent an d  not by w ay of 

le a v e  a n d  lic e n c e  a s  co n te n d e d  by him in h is e v id e n ce . T h e  
p la in tiff-respo n den t w a s  co n fro nted with 2  re ce ip ts o n e  dated  
2 3 .1 0 .  9 3  for R s. 2 0 0 0 /-  (D 2 ) a n d  the other dated 1 5 .1 1 .9 3  for R s. 

1 5 0 0 /- (D 1 ) on w h ich  he is purported to h a v e  a c c e p te d  m o n ey s  
from  the o rigin al d e fe n d a n t a s  rent from  J u n e  1989.

T h e  pla in tiff-resp o n d en t adm itted to having g iven  the 2  receipts, 40 

but stated that they w e re  g ive n  b e c a u s e  he w a s c o e rc e d  by 2  

p o lice  o ffice rs by the n a m e  of S o u n d ra ra ja h  and S h a n m u g a ra s a  of 
the B a ttica lo a  P o lice  Station to is s u e  the sa id  receip ts.

E x p la in in g  the c irc u m s t a n c e s  u n d e r w h ich  he p la ce d  his  

sig n atu re  on the sa id  d o cu m e n ts, he stated that he had so ugh t  

a s s is t a n c e  of the P o lice  to eje ct the original defen dan t, b e c a u s e  he 
had re fu se d  to v a c a te  the land in suit. T h e  2  p o lice  o fficers  

c o n c e rn e d  h ad fo rce d  him to a c c e p t R s .3 5 0 0 /-  an d  is s u e  receipts  

D1 a n d  D 2 to the o rigin al d e fen dan t. T h e y  had d o n e  so  in the g u ise
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of h elp in g  the p la in tiff-resp o n d en t in re g a in in g  h is land. F u rth e r it 

h a s  b e e n  told by th e s e  2  o ffice rs  that if he did not a c c e p t  the sa id  

m oney, he will h a v e  no pro of that the land b e lo n g e d  to him.

T h e  pla in tiff-resp o n d en t h ad  instituted this actio n  in 1 9 9 4 . 

E x p la in in g  the d e la y  in co m in g  to C o u rt, h e  h ad  sa id  that h e had  

su ffe re d  from  ruh m atic illn e s s  a n d  h ad  b e e n  b e d  riden  fo r s o m e  
time. H e  h ad  instituted this action, no s o o n e r  he w a s  a b le  to w alk  

ab o u t with a s s is t a n c e  of another, a fte r m e d ica l treatm ent. H e  

stated that h e w a s  a s s is t e d  by a n o th e r to attend C o u rt e v e n  on the  

d a y  h is e v id e n c e  w a s  re co rd e d .

T h e  o rig in al d e fe n d a n t in p a ra g ra p h  3  o f the a n s w e r w hih is in 

Tam il at p a g e  3 9  of the brief, h ad  adm itted the p la in tiff-re sp o n d e n t’s  

position that he e n te re d  the p re m is e s  with le a v e  a n d  lic e n c e  o f the  

plaintiff. H o w e v e r it is furth er stated  in p a ra g ra p h  3  that after h av in g  
en te re d  with the le a v e  a n d  lic e n c e  the co n tra ct of te n a n cy  w a s  

cre ate d .

H o w e v e r it a p p e a rs  that the E n g lis h  tran slatio n  p a ra g ra p h  3  is 

co m p le te ly  different. It sta te s that the o rig in al d e fe n d a n t d e n ie s  that 

he w en t into o c c u p a tio n  of the pro p erty in suit with le a v e  an d  

lic e n ce .

It is to be o b s e rv e d  that in te rm s of a rticle  2 4  of the constitution  

Tam il In g u a g e  b e in g  a  n ation al la n g u a g e  a n d  is the la n g u a g e  in 

C o u rt p ro c e e d in g s  in the North, E a s t  p ro v in ce . H e n c e  the a n s w e r  
filed in Tam il is the o n e  that h a s  to be c o n s id e re d  a s  the a n s w e r  

te n d e re d  by the o rigin al d e fe n d a n t a n d  not the E n g lish  tra n sla tio n s.

In vie w  of the a d m is s io n  m a d e  in the a n s w e r a n d  in e v id e n c e  by  

the o rig in a l plaintiff that h e h a d  e n te re d  the p re m is e s  in suit with the 
le a v e  a n d  lic e n c e  of the p la in tiff-resp o n d en t, w h ich  is the plaintiff- 

re s p o n d e n t ’s  c a s e ,  the b u rd e n  of e s t a b lis h in g  the te n a n c y  

a g re e m e n t fell fairly a n d  s q u a re ly  o n  the o rig in al d e fen dan t.

T h e re fo re  it w a s  in cu m b e n t on the o rig in a l d e fe n d a n t to 

e s ta b lish  that:-

a ) h e h ad  e n te re d  into a n  a g re e m e n t with the plaintiff- 

re sp o n d e n t.

b) that the a lle g e d  a g re e m e n t w a s  g o v e rn e d  by the R e n t Act.
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It is interesting to note that the original d e fe n d a n t had failed to 
p ro d u ce  a n y  e v id e n c e  to p ro ve that the p re m is e s  in suit w a s  
g o v e rn e d  by the R en t Act.

T h e  o rigin al d e fe n d a n t relied h e a vily  on the purported two 
receipt D1 a n d  D 2  is s u e d  by the plaintiff-respondent, to estab lish  
tenancy. go

T h e  p la in tiff-respo n den t w ho w a s a  fe e b le  old w o m an  past her  
60th y e a r e m p h a tica lly  stated that at the B atticalo a P o lice  Station  
s h e  w a s  fo rce d  to is s u e  the sa id  2 re ce ip ts an d  w a s  c o e rc e d  to 
a c c e p t the m oney. S h e  had n am ed  the 2  P o lice  o ffice rs w ho  
c o e rc e d  h e r to do so.

T h e  o rigin al d e fe n d a n t too in h is e v id e n c e  had adm itted that the 
m o n e y  w a s  g ive n  at the P o lice  Station on the direction of the po lice  
o fficers. H e stated that initially s h e  re fu se d  to a c c e p t the m o n ey but 

had s u b se q u e n tly  h ad  a c c e p te d  the m o n ey b e c a u s e  po lice  officer 
S o u n d a ra ra ja n  had w an ted  h er to a c c e p t sa m e . H e further stated 100 

that the re ce ip ts w e re  g iv e n  b e c a u s e  s h e  w a s  fo rce d  by the po lice  
to do so.

T h e  o rigin al d e fe n d a n t in his e v id e n c e  in ch ie f stated that the 

a fo re sa id  m o n e y s w e re  paid  at the po lice  station after the institution 

of the action. H e stated w h en  he re q u e ste d  that he be is s u e d  with 
re ce ip ts it w a s  p o lice  o fficer S o u n d a ra ra ja n  w ho h ad p ro m ise d  to 
s e e  that re ce ip ts  a re  issu e d .

H e w ent on the state further that out of R s. 2 5 0 0 /-  after paym ent  
of R s. 1 5 0 0 /- to the p la in tiff-respo n den t he had paid  the b a la n ce  
su m  to p o lice  o ffice r S o u n d a ra ra ja n . H e further c o n c e d e d  that the ifo  

re ce ip ts w e re  written by a  p o lice  o fficer by the n am e  of Arul.

T h e  a fo re s a id  e v id e n c e  of the o rig in a l d e fe n d a n t cle a rly  
d e m o n stra te s that w h a te v e r p a ym e n ts that h a v e  b e e n  m ade, w ere  

all m a d e  at the p o lice  station. A nd they h ad  b e e n  m ad e not in 
p u rs u a n c e  of a n y  te n a n cy  a g re e m e n t but w e re  d o n e  at the in stan ce  

of the sa id  2  p o lice  o fficers. P a y m e n ts of m o n e y  and the is s u e  of 

re ce ip ts h a v e  b e e n  is s u e d  o nly a s  a  result of so m e  co e rc io n  by the 

po lice.

T h u s  it is m an ifest that the a fo re sa id  m a n n e r in w h ich  the m oney  

h ad  b e e n  p a id  a n d  re c e ip ts  o b ta in e d  a n d  the a tte n d an t 120
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c irc u m s ta n c e s  do  not in d ica te that th ere h ad  b e e n  a lre a d y  a  

te n a n cy  a g re e m e n t o r at le a s t that te n a n c y  a g re e m e n t h a d  b e e n  

cre a te d  by the sa id  a cts.

At this s ta g e  it is pertin en t to re fe r to the w ork. “T h e  law  of 

property in S ri L a n k a ” V o lu m e  T w o  (lan d lo rd  a n d  tenan t) by  

p ro fe s s o r  G .L . P ie ris  at p a g e  4 3  u n d e r s u b  h e a d in g  11 in c h a p e r  3  
d e alin g  with “E s s e n tia l e le m e n ts  of the co n tract.” , e s s e n tia l 

c h a ra c te ris t ic s  of the co n tra ct sta te s:

“V an  d e r L in e d e n  e n u m e ra te s  the e s s e n tia l c h a ra c te ris t ic s  of the  

co n tra ct o f letting a n d  hiring a s  fo llo w s:- 130
1) a  thing c a p a b le  to b e in g  let on hire.

2 ) the a s s u r a n c e  of the le s s e e  o r the h ire r of the definite u s e  

o r en jo y m en t of the pro p erty fo r a  lim ited p erio d . '

3 )  a  definite rent o r hire p a y a b le  g e n e ra lly  in m oney, a lth o ugh  

so m e tim e s part of the rent is paid  in p ro d u ce .

4 ) T h e  m utual c o n s e n t of the le s s o r  a n d  l e s s e e ..................T h e

p a rtie s to the co n tra ct m ust of c o u rs e  b e  c a p a b le  of 

co n tractin g  their c o n s e n t  m ust be free ly  g iven , a n d  the  

p u rp o s e  of the co n tra ct m u st not be illegal.

U n d e r s u b  h e a d in g  111, “R e a lity  of co n se n t" at p a g e  4 6  it is 140

stated “.........................” C o n s e n t  is a  n e c e s s a r y  e le m e n t in e v e ry

contract, an d  if the p a rtie s a re  not a g re e d  - w h e th e r ab o u t the 
n ature of the tra n sa ctio n , o r a b o u t the p rice  o r on s o m e  o th er point 

th ere is  no co m p le te d  co n tra ct.”

T h e re fo re  it is  m a n ife st that for a  co n tra ct of te n a n cy  to exist  

c o n s e n t of p a rtie s is o n e  of the e s s e n tia l e le m e n ts.

It is settled law  that m e re  a c c e p t a n c e  of rents d o e s  not cre a te  

a n y  tenan cy. V id e Fernando v Samaraweera <1) Perera v Magi 
Nona Hamine <2> Kurukulasuriya v Ranmenika <3) Sivagnonda v  

Bishop of Kandy (4) a n d  Ninjam v Musthapa (5 ) at 6 3  a n d  64. 150

T h e re  is u n e q u iv o c a l e v id e n c e  in this c a s e  to e s ta b lis h  that, all 

the p a y m e n t of rents h ad b e e n  m a d e  at the B atticao la  P o lice  

Station, u n d e r the d irectio n  of the P o lice , a n d  u n d e r c o e rc io n  of 2  

p o lice  o ffice rs the p la in tiff-re sp o n d e n t w a s  fo rce d  to a c c e p t  the 

m o n e y  a n d  is s u e  receitp ts D1 a n d  D 2.
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T h e re fo re  I am  of the view  that the o rigin al d e fe n d a n t h a s  failed  
to e sta b lish  that there w a s  a  co n tact of te n a n cy  b e tw een  him and  
the pla in tiff-resp o n d en t a n d  a s  su c h  he w a s  protected by the Rent 
Act.

T h e  e v id e n c e  re v e a ls  that the original d e fe n d a n t h a s  en tered 160 

the p re m is e s  in suit with the le a v e  a n d  lic e n ce  of the plaintiff- 
re spo n d e n t. S u b s e q u e n tly  the original d e fe n d a n t h ad  re fu se d  to 
h an d b a c k  the p o s s e s s io n  of the p re m is e s  in suit.

S in c e  the o rig in al d e fe n d a n t h ad  so u g h t to ch a lle n g e  the 
a fo re sa id  le a v e  a n d  lic e n ce  a n d  had taken a  different stand, he h as  
th ere b y c h a lle n g e d  the rights of the plaintiff-respondent. T h e re fo re  
the o rig in al d e fe n d a n t h ad  fo rg o n e h is right to h av e  notice of 
term ination of lic e n c e  se n t by the plaintiff-respondent. T h e re fo re  
the plain tiff-resp o n d en t w a s  entitled to h a v e  a n d  m aintain this 
actio n . 170

T h e  le a rn e d  D istrict J u d g e  h a s  rightly e n te re d  jud gm en t in 
fa v o u r of the plain tiff-respo n den t.

T h e re  is no b a s is  to interfere with the ju d g m en t of the le arn ed  

district jud g e.

T h e  a p p e a l of the su b stitu te d -d e fe n d a n t-a p p e llan t is d ism isse d  

with c o s t s  fixed at R s. 5 0 0 0 /-.

Appeal dismissed.


