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( Ewdende-Charge inder Penal Codes. 3 14-Eva/utatton of evidence - Fsilure to assess
. dwdencebfm’tnesstowhomthewcnm lmmed:atelyreponedthemcrdent s

The accused who was the M. P for Galagedera was alleged to have assaulted a bus
- driver allegedly for blocking the M.R.’s car for longer.than was thought necessary. The
\' dnver and a witness Qalled Saranapala gave evidence stating that it was the M.P. who
- assauhed the bus dnver “The conductor who'was called by the prosecution stated that

“the driver immiediately after the’assault Uttered the Sinhala word “gassewwa” or
"+ “précured the assault” and added he was a Muslim iniplying he:did not understand the -
. Sinhala language, andwasomyrepeatmgwhatthe driver uttered: Onbehalfefthe
. accupedor\eWeerasekeragaveevmﬂoedmmnghe assaultedthebusdmerbecause

he did not stop at the bus halt but the other evidence was, that there were no waiting

_passengers at the hait at this time. The Primary Court Judge accepted the prosecutvon

versron agd found the accused guutty

. Hald~- . e ¢ o .o
The' Judge had 'faiied to evalu,ate the evidence of the conductor called by the
-prosecution which if he did would have cast serious doubt about the credibility of the

. prosecution évidence. Irrespective of the weakngss in his case or the’inconsistencies
.. inter se between the several lines of defence taken the accused is entitied to the benefit -
" of the senous doubt whvch the evudence of the conductor ravses in the case presented

for the prosecutnon

. APPEAL from Judgment of the Primary Court Judge of Galagedera

K. .N. Choksy P C wath J. C, T. Kotalewala and Somasara D:ssanayaka for
accused—appellam o . R
Dr. Asoka Gunawardena D.S.G. wnh S J Gunasekera for the State. B
. 2 . : * Cur.adv.vult.
February 01,1 988. C ’
JAMEEL, J.

On a review of the evidence it is ‘abundantly clear that on the day in
question, namely on 31.3.1980, the virtual complainant in this case,
namely, W. L. Somachandra, a driver attached to the K'argdy Noith
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Depot of the Central Region Transpost Board had" recerved m;un,es 0
:his face in"the course:of an incident which.had occurred at some time
between12 nbonand 1 pm on that day L T

( Two of the questlons of fact that had ansen for decrsrqp by the
Primary Ceurtdudge were (1) Whose hand was it that had caused the
mjunes? and (2) In what cnrcumstances were the injuries mfllcted?

A questnoa of 1uusd|ctlon of the court was also ransed before us in
thls appeal T

oxy

-...On the evidence recorded there appears to.be a. strong confllct
between: the: partigs as. to.the identity of the author of the assaults
_ The virtual complainant and-the, witness Saranapala claim that it was
the Accused who had agsaulted the. complarnant that day.. By the
gvidence led on its-behalf, the Defence sought to- show that it was the
hand of the Defence Witness Weerasekeia. Weerasekera very
unamblguously claimed: that he and he alone assaulted the
complamaht dnver that day : : e

Between these two sharply conﬂlctlng versrons the Leamed anary
":Court Judge has chosen td believe-the complainant and rejected-the
- evidence of Weerasekera to the effect that he was the assallant that
day S ‘ .

The pomplamt of the Defence is that'in arriving ‘at thls decusron the
Learned Primary Court Judge has rejected ‘as’inadmissable the
‘evidence of the witness for the prosecutlon whose ewdence if it had
been admitted and duly considered in'its correct perspective may well
~ have rendered the Defence version more probable than that of the
prosecutlon It was further contended that at'the least it would have
_ raised a ' substantial doubt as to the prasecution versioh. The evidence
relied on was that of the conductor of the bus driven by the
complainant. The bus had been stopped in order to _provide room for
“the tar of the accused to proceed with ease, on this narrow -
.Galagedera/Hataraliadde road.. The: Accused is a Member of
Parllament for Galagedera c -

. " The Prosecutron alleges that the attack was. motrvated by the fact of
a slight delay on the part of the complainantin stopping his vehicle and
- so blocking the accused for longer than was necessary. It is the

Prosecution case that the Accused had been angered by this delay -
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and hac beckoned to the complainant and. had assaulted him.as he
came up to the Accused's car. to query as to why he had been
“summoned. No other motive was suggested. Indeed, it was conceded
by the complainant that right up to- that moment the relationship
between them had been quite cordial. The complainant has stated in
evidence that he has run erands for this Accused in spite of the fact
that he himself was a member of a Trade Union -sponsored by a
political party opposed to- that of this M.P. The witness Saranapala, a-
time-keeper attached to the Central Reigion Transport Board, who
happened to be travelling.in that bus at that time claimed to. be an eye-
witness to the assault and he identified the M.P. as the assallant

It was eonceded by the complalnant that shortly beforé he reached
the place of incident he had passed a bus halting place. it was his
“position that there were no persons awaiting this bus at that halt, but
only some passengers who wished-to get-off the bus. The driver also -
conceded-that as at 'that-time the bus was not carrymg tts full
N complement of passengers ;

On the other hand Weeraséekera sard that he and several others had
been waiting at that halt, but that the complainant, as was his normal
-practicé sped past the-halt without stopping for them.. When the bus
stopped for the M.P. they had all rushed up and while the others-had
boarded the bus he himself had gone up to the M.P.’s car andlodged
" a complaint against the complainant concerning his wanton disregard
of the persons waiting. at bus halts. According to Weerasekera the
_driver had then come up there and demanded “Who'is, the dc)g who -
“has complalned against me?”. "Provoked by this reference to a dog,
: Weerasekera says he assaulted the complalnant ,

tis in the context of this conﬂlct in the two cases that one has to
examlne the evidence of the conductor. So ‘also its unwarranted:
rejection. The Learned Deputy’ Sohcutor-General conceded that the
conductor’s ewdence is both admissible and relevant and that it is not
~ hearsay and so should not have been rejected on that score.

The conductot had not seen the assault. He says he had been at the -
back of the bus and had also had to issue tickets to those who
boarded the bus when it stopped for the M.P. This part of the-
conductor’s evidence if believed would have lent credence to
Weerasekera’s story. Be that as it may, it is the other ‘part of his
evidence, which is, to my rmind, much more significant. That is the
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~answer he gave to the question as to what the.driver had said

immediately on his return to the bus after receiving the assault. It must
be borne in mind that the conductor was called to the stand by the
Prosecution and this was a question put.to himin examination in chief..
That béing so, it could be that the prosecutor was examining him on
the basis of the statement made by this witness. to- the police.
Alternatively, it- could be that the prosecutor was fishing. for
corroboration or at least for consistancy. The answer to this question
" is.even more-significant. it was, “THE M.P. THIS ACCUSED PROCURED THE
(ASSAULT, 1 AM A MUSLIM - N

The evrdence of this wrtness is recorded in Slnhala in fact the typrst
has reproduced the word "GEHUWA" meaning assaulted. The Learned
Primary. Court Judge has in his own hand struck this ‘aut and
substituted therefore ‘GESSEWWA’ meaning procured the assault
There is therefore no doubt that had the witness given his evndence in
.Sinhala then the word he had used was: ‘GESSEWWA’ or had he given
his evidence in any other language then he had used: a word or words
which meant PROCURE THE ASSAULT and not merely ASSAULTED.
" The word ‘GESSEWWA' would indicate that the accused ‘Got it
~-done’ .and not ‘Did.it’. Had the charge framed against the Accused
been one under Section 314 read either with Section 32 or Section
102 of the .Penal Code then this evidence wauld have been needed
~primarily to prove such a charge. But the charge in this case.is one
under Section 314 simpliciter. Thus, the evidence of the conductor
-assumes great significance for the question to be answered is 'Did the
Accused CAUSE HURT?", If the conductor is.believed then the-answer
is ‘NO" and the Accused “will have to be acquutted of the charge
framed agamst him. . ,

, T..aken as a whole the answer given by this conductor is certainly
~very perpléxing and quite naturally led the Prosecutor to ask the next
question, namely, “What do you mean?’. To that, the conductor
-vouchsafed no answer. Neither the prosecutor nor the court pursued
.that question any further. The question asked of the witness war
directed.at finding-out not the physical state of the complainant af
- the assault but to find out what he had said soon after the incide
- That is to say-as to how the complainant had described the events t
had occurred. What he then said would have been some of the first, it
:not-the: very first words uttered by. the injured after receipt of the
injuries and uttered wnthm mmutes of the lncrdent If "GESSEWWA'



382 - Sri Lanka Law Reports = - [1988] 1 SriL.R.
‘was the word then used it means that it-was not the M.P. himself who
had assaulted him but Had procured the assault. In .rejecting this
evidence as being inadmissible, the Learned Primary Court Judge had
shut his mind to the possible impact of this evidence on the credibility -
of the driver when he claimed that it was the hand of the accused that
had dealt the blows on him. If the words then uttered by the
complainant 'have been correctly and accurately reproduced by the,
conductor then that evidence is totally inconsistant with the evidence
of the:.complainant, and the case for the prosecution.
~ All'that the prosecutor did was to ask the single and simple question
‘What do you mean?’. He has left this unexplained and unexplored
even though the witness did not answer the query as to what he had
.meant by that answer. There was a need for further clarification and
" the Prosecytcon should have pressed for an explanation as this was an
answer given to @ question put in the course of the éxamination in-
. chief of the witness called by the Prosecunon No attempt had even
~'been made to rebut a possible infererice that this same word had been .
.. used'in the course. of the statement this witness had admlttedly made
1o the pohce ih the course of thelr vnvestlgataons . )

~ ‘The answer’in questaon iS ex facue mexphcable Yet, its flfSt half
namely, “The-Accused M.P: procured the assault” is by itself perfectly
“intelligible ‘and‘a direct' answer to-the question asked. The-only
~ questiorris as to ‘whether the- conductor correctly reproduced the
words he had heard the driver uttef as.soon as he came back into the _
“‘bus after the .assault. In that event his words cauld be conclusive of
“the‘matterfor all the other evidence put together would be insufficient
-t prové the chafge ‘Under- Section 314 read with Section 32 or even
":Séction 102. The sécond part of the impugned answer, namely, "l am -
a Muslim” when taken by itself is equally intelligible and in all probability
" quite true, as to its contents. The Learned Deputy Solicitor-General
'§Eig'gested that the answer taken as a whole.could mean that-because
he was a Muslim conductor- he wished to- convey: that he. did- not
-Understand what the drivet meant. when: he used the word
GESSEWWA The'real question is Whether the. driver had in-truth- and -
‘in fact tsed: that word for théri i matters not whether: the conductor
“did or did not understanid the: me?amng of it.. It would.not even matwer if -
“thé condlictor Totfdnot: recognlse it as & Sinhala watd iprovided.he -
*has’ repeated xacti the 'word tie had heard thedtiver utter. The
muortance of-the evicence of the conductor is hot in the assessment
'".\of His uﬁderstandmg of the ‘meaning: of the' words he heard but-astto
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the exact words themselves and accordingly as to his trust-worthiness
in respect of such reproduction. The record does not contain any
material to show that the conductor was speaking a falsehood when
he said that the driver had said that the M.P. had ('GESSEWWA'),
procured the assault. If his statement to the police had. been
sagnlflcantly different, then he could have been contradicted. Not
treating his evidence as relevant and admissible and-so shuttlng outits
impact and-not considering its_significance on the conﬂictmg issues
before the court millitates against the conviction-on the charge
framed. Had this evidence been.considered in its correct coritext then
it would have greatly assisted the court in' resolving not ‘only the
conflict between the two versions placed before the court but also the
‘primary question of the reliance to be placed on the evidence of the
driver.and the only eye witness, Saranapala. More particularly as to the
assessment of their evidence in the light of the coritradictions inter se.
it may well add to rather than detract from the doubts that arise as to-
whether the charge of voluntarily causing simple hurt has been - duly
proved Irrespective ¢ of the weakness in his case or the inconsistencies
intér se between the several’ hnes of defence taken the Accused is
entltled to the benefit of the seridus doubt which the evndence ‘of the
conductor makes in the case presented for the proseCutlo'n

Accordmgiy, the Accused is entltled to ar e\,q‘ '-ttal on thls ground
alone In"the circimstantes, it is not necess¢ y'1o dea wmine the other
‘rhatters. ralsed diring. the cdirse of ‘the argeien:, atfiely, ds to. -
Whether the Pl;lmary Court had JUrISdLCtlon 1o, try a case under Sectlon
314 vme;em the.virtual cemplainant is; a servant of officer, of a publlc
corporation-and/for whather the fact of the-Learned. -Attdrney-Af-Law
who dppeared for- the virtual complainant along:with.and asgisting- the
police il this prosecution, -addressed court -on thé-facts’ after- the
closufe of fﬁé recording-of -alk-the -evidence'led in the case (and-that
too after ttfe addréss ofthe Attorrey-At-Law for the'Accusedy wolild

vmate the tnar

Accorﬂmgly ‘the ﬁ&cused ~’is acquntted
ABEYWIRA, J.—I agree. .

K. VIKNARAJAH; 3.+l agree:
Convistion.set aside |
Accused acquittsd.:



