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Declaratory Action — Entitlement 10 Scholarship — Interim Injunctions &
Enjoining orders and their discharge.

The plaintiff (Wasantha Wijesinghe) filed action against the petitioner — 1st
defendant (Ratnayake) seeking a declaration of his entitlement to a scholarship
abroad relating to the production of pharmaceuticals and a3 permanent
injunction restraining the 1st to 4th defendants from continuing to take steps
1o send out the 5th and 6th defendants on scholarship. He also sought an
interim injunction and enjoining order against 1-10 4 defendants on the same
lines as the permanent injunction and an enjoining order against 5 and 6
defendants from proceeding on such scholarship. On the matter being
supported ex parte the District Judge_issued the ‘enjoining orders and notice of
“application for interim injunction on 1 to 4 defendants. The 1 to 4 defendants
applied to have the enjoining order discharged. After inquiry the District Judge
granted the interim injunction 'against 1 to 4 defendants so that the
enjoining order would cease to be operatnve

. Held: —

(1) If'the District Judge felt that the enjoining order should not be discharged
he'could have so ordered instead of deciding at that stage whether or not the
interim injunction should be granted :

(2} Proceedings upon an application ta discharge an enjoining order are
distinct from proceedings in opposition to the grant of an interim injunction.

- (3)" The plaint does ndt disclose even a cause of action upon the material
avérred quite apart from any question of the plaintiff having made out a case
with respect to which it could ‘be thought he had a real prospect of winning

" —an essential mgredtent t0. succeed in an application for an interim
injunction: : .

. (4) An enjoining order cannot be |$Sued where there is no applucatnon for an
interim tmunctton Against the 5th and 6th. defendants there was no
application for an mtenm injunction. Hence they could not have. been
enjomed
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(5) Itis no part of the Court’s functuon to involve itself w1th quesuons of this
kind relating to the selection of candidates to be sent out on scholarship. Judges
-are-ll qualified to decide which of several aspirants far, a scholarship should be
chosen. especially when it is no part of the terms of employmem of .any
particular e¢laimant that he is assured of any such nght
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November~6. 1987
GOONEWARDENE, J.

This is-an appeal. yv'ithileave of this Court first obtained.
preferred by the petitioner the Chairman of the Sri Lanka
Ayurvedic Drugs Corporation against an order of the District

Judge made on 24th August 1987 granting an interim
injunction.. :

The plaintiff-respondent instituted this action in the District
‘Court against the petitioner the. 1st defendant and others
seeking 'upon his plaint as substantive reliefs, a declaration of
his entitlement to a scholarship abroad for 1986 relating to the
production of pharmaceutlcals and a permanent injunction
restraining the 1st to 4th defendants from continuing to take
steps to send out the 5th and 6th defendants on scholarship.
Along with his plaint the plaintiff filed -an affidavit and sought
“an interim injunction in like terms as the permanent injunction
and two enjoining orders directed respectively against the 1st
to 4th defendants on the same lines as the permanent
injunction and against the 5th and 6th defendants from
proceeding on such scholarship. There was no interim or
permanent injunction sought against thé 5th and 6th
defendants. :

In brief the plaintiff's case was that he along with the 6th
defendant and two others employed in the manufactory of the
~ Sri Lanka.Ayurvedic Drugs Corporation as pharmacists or in
- allied capacities were interviewed by the 1st to 3rd defendants
for the purpose of selection to be sent abroad upon a
scholarship granted by the World Health Organisation for
training in the production of pharmaceuticals, as was also
-“interviewed the 5th deferidant whose employment was not in
such: manufactory but in the Corporation’s herbarium at
Watupitiya; that he the plaintiff was placed first in order of
merit at such. interview as evidenced by the document X2 a
communication sent by the 1st defendant to the 2nd defendant
‘the Adm|n|strat|ve Manager ‘of the W.H. O /U.N.D.P. project for
the development of traditidnal medicine. ‘which communication
~also requested that early steps be taken to send the plaintiff
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upon such scholarship; that in consequence of the con.t-e'nts of
X2 he the- plaintiff made preparations to proceed abroad but
received no further communication; that upon oral inquiry
made by him: from the 4th defendant the Secretary of. the
Ministry of Indigenous Medicine he learnt that the 5th and 6th
defendants had been selected instead for this.scholarship with
no reasonable prospect of him being $ent; iratl -written
representations made by him produced no nesuits:iand that
therefore’ a cause of action' had accrued to. him to obtain “a
declaration that:he had every right 1o receive such scholarshrp
and to proceed abroad upon rt ) . : AR

. The plarntrff s application for interim relief was‘supported ex
parte before an Additional District Judge. on 26th November.
1986 and the latter issued-the twa@ enjoining orders asked.for
_against the 5th and 6th: defendants- and the 1st te-4th
' defendants respectively. and-directed. that notice of the intérim
injunction sought against the 1st to 4th’ defendants be issued
on them. The Additional ‘District Judge: also. drrected that the
case be called on 7th January 1987 =rf:,_- ‘ . Y

. ' 3 Sk,
On 4th December 1986 the 1st defendant the present
petitioner filed-a petition and.affidavit in the District Court.and
sought a discharge of the' enjoining order. He alleged that
disciplinafy proceedings against the: plaintiff ‘hadrcommenced-
-and as such he could not bessént out on this’ scholarshup Upon
an examination of these papers, in partrcular the'prayer:of such
‘petition, it is to be obseérved that such application: was limited
to the discharge of the enjoining order directed against the 1st
to 4th defendants and did'not touch the enjdiningordef issued
against the 5th: and- 6th- defendants: This application was
supported before t_Fte District Judge -on" 9th December 1986
and he:directéd that amsorder nisinbe entered: umder section
377(a)of the CiviliProcedure Code cdlling .upon. the plaintiff-to
show cause-on 18th. Decembert: 1986 why this enjoiningorder
should-not be set aside. As the" proceedrngs of:this day show
(document P8) the District Judge had notedthe fact that atthat
stage’it was only the Ist defendant-who wa's taking objection to
the enjoining order-and it had been submitted to him that the
Ayurvedic Drugs Corporation itself. had-hot been made a.party
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and that therefore the enjoining order had no validity. that it
was a matter within the absolute discretion of the Corporation
as to who should be sent out on this scholarship and that the
plaintiff had no legal rights in this regard. As the proceedings
show. the District Judge was of the view that these were
reasonable grounds that induced him to make his order.

On 18th March 1987 the plaintiff filed his objections to such
order nisi being made absolute and-sought a dismissal of the
_1st defendant’s- application to have the enjoining order
discharged. On 18th May 1987 this matter was inquired into
and the District Judge made his order on 24th August 1987. I
is this order which is sought to be assailed in this appeal, on.
- the footing that an enjoining order ceased to have operation
upon the grant or refusal of the interim injunction.asked {for. the
District Judge dealt with the matter before h|m by grantmg
such mtenm injunction. ‘ X

: Ivfmvd it dnfflcult t_ocdls\agree with the submission of learned
Queen’s Counsel for the petitioher that-in doing so he lost sight
- of the scope of the matter for inquiry before him, which was
IJmlted to-the question whether the order nisi entered upon the
' papers filed-by the petitioner-should be discharged or on the
other hand made absolute. In the case of Hotel Galaxy v.
Mercantile Hotels Management Ltd. (V) the Supreme Court
- accepted that a District.Court had jurisdiction to vacate an
enjommg .order granted by it ex.parte.-Atukorale, J. (at page 30)
.said-.”’ -1t was Iegally competent for the learned District
Judge to vacate the. enjommg order which was.made by him ex
parte’ .uI_ do:not fail to: appreciate that what perhaps the District
Judge was trying to do was:to eliminate what he thought was a
duplication of hearings.into .the same question. but one’ must
nevertheless. not .lose -sight- to what.. upon the. procedure
adopted: by him, was the scope::of.-the matter-for anguiry:
Although it is undoubtedly rightto-say that arn’order: grantmg or -
refusmg an -interim;-injunction -would supplant the emommg

o order. if-as.has been held it'was legally competent for the Court

. to discharge, the ‘enjoining: order granted by’ it ex parte, in"my
. viéwit'was alse.cenipetent.for the 1st defendant to-make such
' appllcatlon for such dtscharge and expect it: to: be’ consndered
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without at the same time running the risk of finding himself
burdened with- a more serious (at least in point of duration)
interim injunction. Two things must be said.. Firstly, “if the
District Judge felt that the enjoining order should not be
discharged. he could have so. ordered without going on to
decide at that stage whether or not the'interim injunction asked
for shiould or should ‘not be granted-and that would .have
resulted. in the maintenance of the then status quo Secondly.
flowing from. the views of Atukorale. J. in the case-cited above, .
proceedings upon .an -application to discharge an enjoining
order are distinct from proceedings in Opposmon to the grant
. of an’interim injunction, so that a decision upon the formerin a
particular way need not necessarily and.in every case involves a
decision on the latter. An observation must be made as 1o the
advantage the 1st defendant would have had at any inquiry
specifically held after notice to h|m and inter partes, to decide .
~ whether an interim_injunction’ should .issue or not. Such,.
~advantage would arise out.of the burden cast upon the plaintiff
to establish the existence of materral Justrfyrng its. issue, a
-burden to be discharged in the presence of the 1st defendant’
who would have been in a position to challenge and controvert
what was urged.. That advantage the 1st defendant lost.upon
the course the District Judge adopted, and lost in my view
without him being in a position to reasonably anticipate the-risk
of such loss. Upon this one ground alone:then, that the District
Judge stepped outside the.scope of the matter for  inquiry
before him. his order aIIowrng the |nJunct|on 10 issue carmot |
thmk beallowed to stand..

There is however as | see it. -an objection of a much more
fundamental and seriqus nature to. permrttmg such |nJuhct|on
to rema:n -

The jurisdiction granted to a District’ Court "to. issue
injunctions is’ by section 54 of the Judicature Act. Subsections
(b) and (c) of .section 54(1) deal with the issue of injunctions
- “during the pendency of the action” and is of no concern here.

What the plaintiff here invoked was the Jurrsdrctron granted by
sectron 54( ) (a) and the part material to.this case reads thus:
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54. (1) Where 1in any action instituted 1n a . . . . District
Court . .. it appears (a) from the plaint that the plaintiff
demands and is entitied .to a judgment against the
defendant. restraining the commission or continuance of
an act or nuisance. the commission or continuance of

-which would produce:injury to the plaintiff . . . the Court
-may ... grant an injunction restraining any such
def.endant. - : ) :

) The words. of subsectron {a)- of section 54 (1) are practrcally a
" verbatim feproduction of the words" of section 86 .(a) of the
Courts Ordinance, a legislative predecessor of the Judicature
“Act'and against the background of that provision in Jinadasa v.
VWeerasinghe (2)-Dalton J. (at p. 34) said:—

Certarn rssues suggested by defendant (at the hearrng
into an applrcatron for the discharge of an interim
- rnJunctron issued ex parte) were objected to by plaintiff. In
' so far'as. they raise the question whether plaintiff had any
substantial ground for his claim they were rightly allowed.
“In such a mattér the Court must be satisfied that there is a
" serious questron to be tried at the hearrng and that on the
facts before it"there is a"probability that-plaintiff is entitled
Wto‘ relref (Preston V. Luck a_t p. 506.) . (3) '

~ The very words of the section supports this view. It must -
appear to thé C0urt from the ptaint that the plaintiff is entrtled
to-a Judgment agarnst the defendant.

The approach of the Indran Courts to interim injunctions, or
as’ they are called:there, temporary injunctions is shown in the
.followmg passage from the work “Commentaries on the Law:of
Injunctions” by G.-P. Gupta 3rd Edition 1984 (at page 17)
~which reflects the effect of the statutory provisions and
authormes there —. o

On the assumptron that the party askmg mterference of
the Court to protect his Iegal rrght needs the protection of
the 'Court - until ‘his legal right is established. the -Courts
grant |nJunct|0n Therefore the' party approaching the
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C0urt for protection must show a fair prrma facue case to
establish the tltle he asserts N

As exegetlcal perhaps of the expressnon ‘fair prima facie case’ '
the author (at p. 16) states:— : :
“To get an interim |n1unctlon the applicant must satlsfy the
Court that there-is a serious question to be tried and that
he hasafa|rchance of wunnlng of the surt -

‘Dr. Jayawardene, Counsel for the petltuoner at the hearrng
before us. referred us to the casé of Felix Dias: Bandaranayake
v. State Film Corporat/on (4) where- Soza J (at‘ p 302)'

~

expLessed his vrews thus —

In Sri Lanka ‘we-start off wrth a~pr|rnar facre case. That is,
the appllcant for aninterim |njunctron must show that
there .is a serious matter in relation to his legal rrghts to
be tried at the hearing and that he'has-a. good chance of
winning. It is not necessary that the plaintiff should be
certain to win: It is sufficient.if the-probabilities are. he will
win.. Where however.the plarntrff has established:a. strong ,
prima facie'case" that he has title to the legal Tight claimed.
by him but only an- arguable ‘case that the defendant has
rnfrrnged it or:is about to: infringe:it. the rnjunctlonjshould

* not.be granted-(Hubbard.v. Vesper) 5 1f the: probability is -
‘that no right of the plalntlff will bé violated or that he will
-,suffer no such wrong <as thé law' recognises thén: the
injunction will not issue — See for instance the case of
‘Richard Perera'v: Albert Perera — (6. and Gamage v The‘

" Minister of Agr/cu/ture and Lands ( " }

i .‘l,: v, LI ‘1

Dr. Jayawardene also referred us to the case of Amer/can
Cyanamid<Co. V. ‘Ethicon Ltd:: :(8) with respect to Wthh Soza J
in the case Just crted (at p. 301 — 302) sa|d MR

e '
The burden is'on the plarntrff 10 -shiow. that there IS a
sefious question’to be tfied in relatién to his lega| rrghts
—See J/nadasa V. Weerasmghe (‘Z)and Dissanayake V.
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Agricultural and Industrial Credit Corporation (9). The
requirement that there should be a serious question 10 be
tried in relation to the legal rights which the plaintiff
claims with the probability of ‘his winning has always beéen
understood to mean that the plaintiff must show the
‘existence of a prima facie case —see for instance
Banerjee: Law of Specific Relief (1978 6th Edition) p. 585,
also Nathan: Law of Defamation in South Africa (1933) pp
183. 184. Preston v. Luck (3) Jinadasa v. Weerasinghe -
(supra). This is the law of Sri' Lanka and it is the law of

~ India and South-Africa. It was the.law of England too for
~.upwards-of a century until Lord Diplock in 1975 threw it

overboard in_hi$ speech in the House of Lords case of

-American Cyanamid Co. v. Ethican Ltd. (8), Lord .Diplock
‘regarded the requirement of a serious question to be tried
;a8 meaning that the plamtlffs case must not be frivolous

or vexatious”. -

Lord Diplock (at 5. 510) did say.

"The use of such expressions as ‘a probability’, 'a prima

.faciecase’; or ‘a strong prima facie case’ in-the context. of
‘the: -exercise of - a discretionary - power to grant an

mterlocutory injunction teads to confusion as to the object

.sought to be achieved by this form of temporary relief. The

.Court no. doubt” must be satisfied that the claim is not

frivolous or yexatious; in other words, that there is a
serious question;to be tried”.

- Lord Duplock however it seems to me mterpreted differently
the decision ‘in Hubbard v. Vesper (3upra) as the following
passage {at p. 509-510) shows

An attempt had been made to. reCOncHe these apparently
dlffermg approaches to the exercise of the discrétion by
holding. that the need to show a probability or a strong

_prima facie.case applied-only to the establishment by the

.. -plaintiff of hisright. and that the lesser burden of showing
,an.arguable case to be tried-applied. to the ‘alleged
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violation of that right bé* the defendant (Denmer
Production Ltd. v. Bart per Ungoed Thomas J.
Harman Pictures NV v. Osborne (11). per Goff J) The
. suggested distinction between what the plaintiff must
- establish as respects his.right and what he must show as
‘respects its violation did not long survive. It was rejected .
" by the Court of Appeal in Hubbard v. Vesper (5) a:case in
~which the plaintiff's  entitlement to copyright was:

undrsputed but .an injunction was. refused desprte the
_ apparent weakness of the suggested defence :

Lord Diplock did not acoep,t as good I_awvthe‘. propo_sition that.
seeks to distinguish the requirement of a strong prima facie
case as to title to the legal right claimed from an arguable case
asto its rnfrrngement - N

Readmg the speech of Lord Drplock as a whole if | may -say
so with respect it seéms to me that he did not say that the use
of expressions such as “a prObabi‘Iity".-"'a prima.facie case”, or -

“a strong prima facie case”. were wrong in any real sense.
Rather ‘what he strived for was to deprecate the use of such
expressions in the context of the exercise of a discretionary
power to grant an interim injunction, as.such use would lead to
confusion as to the object. sought to be achieved. Instead, he‘
put it drfferently and:said that the Court must be satisfied that
the claim is not fruvolous or vexatious or'in other words that
there 1is a serious question to be tried. Upon its face’ this
_statement looks tg me logical enough. If the-claim be seen to be
frivolous or vexatious there cannot be a serious question to be
tried. The same.approach is seen in Gupta's.“Commentaries on
" the Law:of Injunctions” (ibid) wheré the author (at p.16) says
- "Before issuing .a temporary injunction against a party -the
- Court must.be satisfied that the claim of the applicant is not
frivolous. or vexatious but ‘is well founded™ This statement
occurring in-this work lies vrrtually -alongside what | cited earlier -
from it, that the party applyrng for an rn}unct:on must show a
strong prrma faC|e case. _ . _ o

The true questlon as formulated by Lord Drplock as | see it, IS
that contained wrthrn the. foIIowmg words {at. p 510) used by
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him “So unless the material available to the Court at the
hearing of the application for an interlocutory injunction fails to
disclose that the plaintiff has any real prospect of succeeding
in his claim for a permanent injunction at the trial, the Court
should -go on to consider whether the balance of convenience

lies in favour of grantung or-refusing the mterlowtory relief that
is-sought™

~ My view that this is the true question suggested in that case

- finds support I think in the words of Geoffrey Lane L..J. in Smith
v. Inner London Education Authority (12} which read. "In any
event if one does pose the American Cyanamid question,
namely: do the plaintiffs have a real prospect of succeedmg in
the eventual trual? the answer is No.”

A real prospect of success in the eventual trial is the test then
formulated in that case and thisis the view of Soza J. himself
(expressed at P. 302) in the case of Felix Dias Bandaranayake v.

. State Film Corporation (supra) in the words “...that he has a
good chance of winning™. '

I WO'uId therefore. edopt this as the true test (without seeking
-to draw distinctions between the requirement in this regard as
to the standards appllcable to the plaintiff's claim of title to the
nght claimed. and to the defendant’s infringement of such
rights) and at thé same time venture to express the view that
this test is not in.any analytical sense disparate from the test
based upon the existence -of a prima-facie case. especially
when one has regard to the’ fact that there appears to be no
dnfference in: the approach here between an interim injunction
granted ex parte without hearing the defendant’s side of the
matter and one granted inter partes in the presence of the
defendant AU - E : S o

The ‘same questlon as. posed by Geoffrey Lane L. J. in Smith v.
iInner London .Education Authority (supra) posed in the instant -
~ case must; | think, résult.in the same answer. | have to agree
" with Counsel for the petitioner that the plaint does not disclose

evén-a.cause of action upon the material-averred, quite apart -
- from.any question of the plaintiff‘having made out a case with
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— o

respect to whrch it could be thought hé has areal prospect of
winning. it must be kept in mind that the Corporation itself was
not made.a party to.the action and apparently the- cause of
action -averred s - claimed tonlarise against. the, 1st. to 3id
defendants »merely because. they were: members of the’
Selection Board. | find it .impossible to go_along wuth the:
contention of Counsel for the respondent that, there was.any
act or wrong committed by thése” three,defendants or.indeed
_any of the other defendants, thatcould be .said to- have
constituted an mfrrngement of-any right.that the, plalnrtrff had. In
“this connection one other matter ‘must be taken,inote. of The
- Bth and 6th defendants fare nécesSar'i'Iw persons -who. would:
have been affected by the ‘reliéf: claimed upon.‘the plaint’if.
granted. However-the religf claimed against them'directly: was;
limited. to an’ enjoining  ordér- That enjoining ‘order had. beeh’
~ sought to be operatrve trH the determination. ‘of-the question
whether the’’ rnJunctron asked for agaunstf‘the' 1st.to " 4th
defendants (whether mterrm or permanent is“not made clearin
the prayer to the pIarnt) was made The terms of section 664 ‘of
the Civil Procedure Code are clear that an enjornrng order must";
have reference .to. an. interim’ |nJunct|on sought “against a,
" particular defendant or defendants ‘and - therefore if ‘:an
- enjoining-order was- sought agalnst the 5th and 6th defendants-
it could, have been granted to be- operative only till the-grant or
refusal of an |nter|m |nJunct|on agarnst them. To put it |n?
another way there can be no énjoining’ order issued against a
'person agalnst whom no interim’ |nJunct|on Has been-sought:
. The enjaining order asked for and-allowed by the Additional
- District Judge against the’ 5th and 6th defendants instéad Has'
reference not to an mterrm |nJunctron agarnst them, but 16 one’
against the 1st to 4th defendants An- ‘enjoining: order” of that
" nature -is not-one which it was competent for® the' Additional
District Judge to grant in law and Jin domg so { thrnk he was-
patentlyrn error. m Lo, T S S L

~The plalntrff rested hns entrre casé,-as dud hrs Counsel at the
hearing before us on’ “the document X2 What was- this
jd0Cument7 It was d communrcatlon by the 1st defendant to the:
2nd defendant both of’ whom ‘Werg, on* the’ plarntrffs Own
“showing.” on the" Selectlon 'Board’ The 1st deféndant is:the:
.-Charrman of the Ayurveduc Drugs Corporatron -and-the 2nd
'defendant is described as the: Admrnrstratrve Manager of - the'
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W.H.O./U.N.D.P. project for the devélopment of traditional
medicine. Dr. Jayawardene contended that the 2nd defendant
himself was no more than an employee of the Ayurvedic Drugs
.Corporation and that this seems to be so appears to find
support in the document ‘C’ filed with the petitioner's papers
here which is a eommunication under the hand of the W.H.O.
representative in Sri LanKa. It refers to the applications for
these scholarships (described there as fellowships}) made to
him (by the 5th and 6th defendants) and if not to him, through
"him to some-other. What does document X2 state? It states that
-the plaintiff having been selected into first position, his name
was being put forward for this scholarship by the-Corporation.
That this. is no more than a recommendation is clear upon its
terms and it is significant that in-a request contained in it to
take steps to.send out_a person upon the scholarship early.
such request is not specifically to send out the plaintiff. Further,
document ‘Ci.appears to show as | have just pointed out that
the applncatnons for these scholarships (fellowships) had to be
made by the appllcants themselves t© .the U.N.D.P.
representative-or through him to ‘another. and therefore clearly
" the recommendation of the 1st respondent as shown upon X2
has to _be.conSIdered_ a recommendatton and no mOre

As | mdlcated earlner the plamtuffs papers in the District
Court ngwhere show that any commumcatnon of any kind was
made to-him upon which he could clalm to have justifiably built
up alegitimate expectatnon “of bemg awarded this scholarship
and the fact.that his case was not presented anywheré upon
such footmg to my mind suggests that there was no material
available upon whnch he could have made an attempt to make
_out any case on,that baSIS N

The reasoning adOpted by tt'te District Judge in granting the
injunction was criticised by Counsel for the petitionef. that it
was, .ng ‘part. of the .Court's functnon to involve itself with
.questions..of thns kmd relatmg to the selection of. candldates to
"-be-sent out;on scholarshlp\ n this connectnon i think it would
be-useful-to reproduce: here a passage from the speech of Lord
- Diplock although it was with respect to questions of
government pollcy and in.a dlfferent context. in the case of The
‘Council of C/w/ Serwce Un/ons V. M/n/ster for thié C/w/
Service \V
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“Such decisions will generally involve the application of.
government policy. The. reasons for the decrsaon maker
taking one course rather ‘than another do not normally .
‘involve questions to which, if disputed, the judicial
process is adopted to provide the right answer. by which |
mean that the kind of evidence that is admissible under
judicial procedures and the way in which it has to.be -
adduced tend to exclude from the attention of the Court.
competrng policy considerations whrch if the executive
discretion is to be wisely exercised. need to be weighed
against one another, a balancing exercise which Judges’
by their upbringing and experrence are rll qualrfred to
'-perform .

" Much the same kind.of thing can be said with respect to any
endeavour by a Court to decide which.one of several- asprrants -
for a.scholarship-should-be chosen. especially when it is no-
part of the terms of employment of’ any partrcular clarmant that .
he is assured any such rrght o ! : L

It can by no means | think. be sard erther that the plarntrff has'
made out a prima facie case (if oné wishes to adopt that test)-or,
‘to adopt the test suggested by Lord Diplock that the plaintiff
has a real prospect of succeeding in the eventual trial. Indeed |
have to repeat that thé plaint does not disclose any causé of
action upon which™it"is: possrble to ‘say thls action has been
properly founded. | would like-to reproduce Here and stress the
~ words of Gupta in “Commentaries.on the Law of Injunctions”
(ibid) at page 16 where he says ."Before issuing the ad interim
injunction it is the’ bounded duty on-the part of the Court to
apply its mind-and find out.the nature of relief askéd for and the
circumstances under which- the party 1§ asking the aid of
" “Court”. Hence the injunction issued cannot in all the
’Crrcumstances be aIIowed to remain. ' ’ -
To proceed however a step further and assume that the
plaintiff had overcome this hurdle (which he clearly has not) the
‘next question as Lord Diplock says is-whether the balance of .
convenience lies in favour of granting or refusing  the
. mterlocutory relief sought As to that the formulation adopted
by Soza J. in Felix Dias -Bandaranayake v. State Film
. Corpora‘r/on.(Supra) at page 303 is thus:-- o
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“This is tested out by weighing the injury which the
defendant will suffer if the injunction is granted and he
should ultimately turn'out to be the victor against the injury

~ which the plaintiff will sustain if the injunction were refused
and he should ultimatély turn out to be the victor”.

Upon this test. if the interim injunction is allowed to remain but

the defandants ultimately turn out to be the victor, the 5th and
6th defendants will have been prevented from proceeding upon

this scholarship.. On the other hand if the injunction were
dissolved but the plaintiff was to turn out the victor. he will get’
‘the declaration he seeks and a permanent injunction against the
1st to 4th defendants the result of which will be to prevent the
5th and 6th defendants from proceeding upon this scholarship.

“The plaintiff himself, in a merely declaratory action of this nature
and having regard to the relief sought in the plaint in the latter
-eventuality will not ;be .assured of proceeding upon this
scholarship nor will- he have a decree which by enforcement
could achieve that objective. In either event the plaintiff will not.
go -out on the scholarship. Therefore upon a balance of

Convenrence as weIl the |n1unct|on should not be aIIowed to
remam L

8| thmk thns appeal 5ucceeds and in allowing it | would make
order dissolving- and dlschargmg the interim injunction granted
by the District Judge by his. order of 24th August 1987 and to
av01d__ any_ misunderstanding or confusion | would make a like
order with, respect to.the enjoining order that preceded it. Since
‘what |. have, said applies in. general ‘with equal force to the
‘enjoining order issued against the 5th and 6th defendants as
well, and, in- particular having regard to what I have said. with
respect to them and ‘to the. unjustlfrable hardship that would .
result to them if this"is not done..1 would in the circumstances of
this case acting'in revision also make a like order dlschargmg the
. enJo|nrng order issued against the 5th and 6th defendants.

' The plarntrff respondent wrll pay the petltroner his costs of thls
appeal e

PALAKIDNAR J —1 agree

Appea/ a//owed /nter/m /n/unct/on d/scharged
. Enjoining order aga/nst 5! and 6 defendants d/scharged
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