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Certiorari and Prohibition -  Industrial Dispute -  Reference o f Industrial dispute for 
settlement by arbitration under S. 4(1) o f the Industrial Disputes A ct -  Validity of 
Minister's order -  Industrial Dispute -  Industrial Disputes A ct S. 48  -  Regulation 2 7  of 
the Regulations dated 25.2.1959.

On 15.9.1983 the then Minister of Labour made order in terms of S . 4( 1) of the Industrial 
Disputes Act referring an industrial dispute between the two petitioner companies and the 
2nd respondent union for settlement by arbitration. The 1st respondent was appointed 
arbitrator. The registration of the 2nd respondent union was cancelled during the 
pendency of the arbitratiorj. and 3rd respondent took over the representation of the 
members.

Does the cancellation result in a cessation of the industrial dispute ?

Held :

The definition of the expression Industrial dispute in Section 48 of the Industrial Disputes 
Act brings together three ingredients, they are -

(i) any dispute or difference ;
(li) between parties of any of the following descriptions

(a) an employer and a workman ;
(b) employers and workmen ;
(c) workmen and workmen.

(iii) the dispute or difference should be connected with -

(a) the employment or non-employment of any person ; or

(b) the terms of employment of any person ;

(c) the conditions of labour of any person ;

(d) the reinstatement in service of any person.

The concluding portion of this provision defines the term "workmen" to include a Trade 
Union consisting of workmen. A Trade Union is defined in the act to mean any trade union 
registered under the Trade Unions Ordinance.
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(2) An interpretation should be given so as to promote the general legislative purpose 
underlying the provisions of the Act and to avoid an undue prolongation of the procedure 
provided for by law. An industrial dispute validly referred for settlement by arbitration in 
terms of S. 4 (1) of the Act would not cease or be extinguished merely because a party to 
that dispute named in the reference dies or ceases to have any interest in the matter in 
dispute. In these situations the provisions of Section 17 (1) of the Act that require an 
Arbitrator to 'make all such inquiries into the dispute as he may consider" necessary and of 
Regulation 27 that provides for the addition of any person whose interests are affected by 
the dispute as a party, are sufficiently wide to empower the arbitrator to continue the 
arbitration after permitting any person who has acquired or represents the interests of the 
party that ceased to have interests, to be added as a party.

A Trade Union is named as a party to a dispute purely in a representation capacity.

(3) In the case of a trade union being a party to the arbitration ceasing to exist upon the 
cancellation of its registration, the proper course would be to permit any other union that 
represents the workmen connected with the dispute to be added as a party or to permit 
the workmen concerned to appear directly or through a representative, at the 
proceedings.

Case referred to :

(1) Nadarajah Ltd., v. N. Krishnadasan and others 78 NLR 255, 258  

APPLICATION for writ o f certiorari and prohibition.

H. L. de Silva, P.C. with Varuna Basnayake for petitioners.

L. V. P. Wettasinghe for 2nd and 3rd respondents

Cur. adv. vult.

June 22, 1990

S. N. SILVA, J.

On 1 5 .0 9 .1 9 8 3  the then M inister of Labour made an o rder in term s of 
Section 4 ( 1 )  of the Industrial D isputes A ct referring an industrial dispute 
between the tw o  Petitioner Companies and the 2nd Respondent Union, 
for settlem ent by arbitration. The 1 st Respondent was appoin ted as the 
Arbitrator. The s ta tem ent of the -matters in dispute prepared by the 
Commissioner of Labour has been produced marked 'X I'. Broadly, the 
m atters in dispute relate to  tw o  categories. The first category com prises 
of nine items tha t relate to  term s of em ploym ent such as salaries, 
increm ents, allowances and bonuses and the second ca tegory relate to 
the term ination o f services of seven workm en by the Petitioners.
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A t the com m encem ent of the arbitration in 198 3  itself, a preliminary 
objection was taken by the Petitioners as to the validity of the order of the 
M inister. The 1 st Respondent held against the Petitioners w ho then filed 
an application for W rits  of Certiorari and Prohibition  in this Court. The 
Petitioners also obtained an interim  order from  this Court staying the 
arbitration. The application w as finally taken up for hearing by this Court 
alm ost 4  1/2 years later and dism issed by judgm ent dated 1 9 .0 2 .1 9 8 8  
(C.A. 1485 /8 3 -C .A . m inutes of 1 9 .2 .1 9 8 8 ). The Petitioners appealed 
against the said judgm ent to  the Suprem e Court having obtained special 
leave to  appeal. The Suprem e Court affirm ed the judgm ent of th is Court.

W hen the arbitration recom m enced alm ost 5 1 /2  years after the 
reference by the M inister, the Petitioners once again urged tw o 
prelim inary m atters. The first is that several workm en w ho were 
m em bers of the Union at the tim e of the reference had since ceased to 
be employees consequent to  death, resignation or retirement. That, 
w ithou t knowing specifically the identity o f the workm en who are going 
to be bound by the award, the A rb itra tor w ould not be in a position to 
make a firm order in the  m atter.

The second is tha t the registration of the 2nd Respondent Union was 
cancelled by the Registrar o f Trade Unions on 5 .5 .1 9 8 6 , due to its 
failure to  send annual returns in com pliance w ith  the provisions of the 
Trade Unions Ordinance. That the 3rd Respondent being an Union 
having the same name, address, office bearers and m embers but 
registered under a different num ber nine m onths after the cancellation, 
cannot represent the m em bers o f the Union registered at the tim e o f the 
reference by the  M inister. The A rb itra tor held against the Petitioners on 
both m atters by his order dated 5 .1 .1 9 9 0 . Thereupon the Petitioners 
filed this application for W rits o f Certiorari and Prohibition  and once again 
obtained an order from  this Court staying the proceedings o f the 
arbitration.

In this application, the first m atter raised before the A rb itra tor and 
referred above was not urged by learned President’s Counsel appearing 
for the Petitioners. As regards the second m atter, the submission w ent 
som ewhat beyond the basis urged before the Arbitrator. Here, Counsel 
subm itted that upon the cancellation of -the registration of the 2nd 
Respondent Union, the industrial dispute w hich is the subject m atter of 
the reference by the  M inister "ceased or w as extinguished and the 
A rb itra to r becom es functus officio". In paragraph 15 (b) of the petition



the same m atter is stated in slightly different term s, th a t upon the said ' 
cancellation, the reference of the M inister becom es "void and legally 
inoperative". The basis of this submission is tha t the existence of tw o  
parties is a prerequisite fo r an industrial dispute as defined in Section 4 8  
o f the Industrial Disputes A ct. That, the cancellation o f the 1st 
Respondent Union results in one party to the d ispute ceasing to exist. 
Then the dispute o r difference ceases to be an industrial dispute. It has 
to  be noted that the  submission before the A rb itra tor w as based on a 
procedural premise. That the 3rd Respondent Union cannot represent 
the m em bers of the 2nd Respondent Union at the arb itra tion. But, in this 
Court, on the sam e material, the argum ent is pro jected to  a h igher 
plane, as one touch ing the jurisdiction of the A rb itra tor and the validity of 
the reference itself. Indeed, such an escalation in challenge is necessary 
to  base an application for Certiorari and Prohibition, being the reliefs 
claimed by the Petitioners.

Counsel fo r the  2nd and 3rd  Respondents conceded tha t there 
should be parties to  an industrial dispute but subm itted  that in the 
instant case the true  parties to  the industrial dispute are the Petitioners 
as employers and the m embers of the 2nd and 3rd Respondent Unions 
as workm en. That the reference specifies the 2nd Respondent Union as 
a party to  the dispute purely in a representative capacity and as a label 
descriptive of the workm en connected w ith  the d ispute w ho are its 
mem bers. That the 3rd Respondent being an Union having the same 
m em bers as the 2nd Respondent can lawfully represent the workm en 
at the arbitration. Counsel fu rther subm itted that after the  reference the 
A rb itra to r is seized o f the industrial dispute and is m andated by law  to 
make all such inquiries as may be considered necessary and to  make an 
award tha t is just and equitable. That the cancellation o f the registration 
of the 2nd Respondent Union does not in any w ay denude the 
jurisdiction o f the A rb itra tor vested in him by law.

Section 4 8  of the Industrial D isputes A c t defines an industrial dispute 
in the follow ing term s :

"industrial d ispu te ’ means any dispute or difference between an 
em ployer and a workm an or between em ployer's and workm en or 
between workmen and workmen connected w ith  the em ploym ent or 
non-em ploym ent, or the terms of em ploym ent, o r w ith  the conditions of 
labour, or the term ination of the services, or the re instatem ent in 
service, of any person, and for the purposes o f this definition 'w orkm en ' 
includes a trade union consisting of workm en".

CA Ceylon Printers Ltd., and another v Goonawardena and others fS. N. Silva, J ) 313



314 Sri Lanka Law Reports [1990] 2 Sri L.R.

The definition brings together three ingredients. They are -

(i) any dispute or difference ;
(ii) between parties of any of the follow ing descriptions

(a) an em ployer and a workm en ;
(b) em ployers and workm en ;
(c) w orkm en and workm en.

(iii) the  d ispute or difference should be connected w ith -

(a) the em ploym ent o r non-em ploym ent o f any person ; or
(b) the te rm s o f em ploym ent o f  any person ;
(c) the conditions o f labour o f any person ;
(d) the re instatm ent in service o f any person.

The concluding portion defines the  term  "workm en" to  include a 
Trade Union consisting o f workm en. A T ra d e  Union is defined in the Act 
to  mean any trade union registered under the Trade Unions Ordinance.

The Submission o ft learned President's Counsel is based on the 
definition referred to  in the preceding paragraph. It w as subm itted that 
the reference describes the 2nd Respondent Union as the other party to 
the dispute. That upon the cancellation o f its registration, it ceases to  be 
a trade union w ith in  the meaning of the definition in the Industrial 
D isputes Act. So, the  o ther party to  the industrial d ispute ceases to  exist 
and in the w ords o f learned President's Counsel the industrial dispute 
itself w ill" cease o r be extinguished". This argum ent strikes me as being 
rooted in an artificiality or a fiction far removed from  reality. The 
sta tem ent o f the m atters in dispute, prepared by the  Com m issioner of 
Labour in term s o f Section 16 and filed in these proceedings, show s that 
there is a w ide ranging dispute w ith  regard to  term s o f em ploym ent, 
em olum ents, conditions o f service and the term ination o f the services o f 
seven workm en, betw een the Petitioners and the m em bers of the 2nd 
Respondent Union em ployed by the Petitioners. A  question naturally 
arises from  the submission of learned President's Counsel, as to 
w hether this dispute w ith  its many ram ifications ceased to exist or 
became extinguished solely upon the cancellation of the registration of 
the union of w hich the workm en w ere mem bers. V iewed from another 
angle, could any one possibly convince the w orkm en concerned tha t 
their d ispute w ith  the Petitioners is now  extinguished ? Similarly, could 
any one possibly convince the seven workm en named in the statem ent 
prepared by the Com m issioner o f Labour, w hose services have been



term inated by the Petitioners, tha t their dispute w ith  the  Petitoners is . 
now  extinguished ? The answers to  these questions should defin ite ly be 
in the negative. Learned President's Counsel in his subm ission observed 
tha t the  proper course w ould now  be for the present M in ister to  m ake * 
another reference naming the correct parties to  the dispute. This 
observation, is in m y view  totally untenable considering tha t the 
reference made by the  form er M inister seven years ago was held to  be 
valid by this Court and by the Supreme Court.

To m y m ind there are several matters tha t the argum ent o f learned 
President's Counsel fails to  take into account.

Firstly, the argum ent ignores the principal ingredients o f the defin ition 
of the phrase "industrial dispute" in Section 4 8  (1) being the existence 
o f a difference or d ispute of any of the categories m entioned in the 
definition and, lays undue exphasis on the other ingredient o f the 
definition as to  the identity of the parties. In applying this definition to  the 
provisions o f the A c t the first task is to ascertain w hether a given d ispute 
or difference com es w ith in one of the categories specified in the 
definition. If the d ispute or differehce is properly identified as one 
specified in the defin ition then, the identification o f the parties to tha t 
dispute or difference is a secondary matter. The identity o f the parties 
m ust necessarily be determ ined according to  the several ram ifications 
of a given dispute. As the definition itself shows, the parties could be 
employers and workm en or even workmen interse. New parties could be 
brought in, if the ram ification o f the dispute so demand. It is fo r this 
reason tha t regulation 27 of the Regulations d a te d 2 5 .2 .1 9 5 9  perm its 
in ter alia an A rb itra tor to join any person as a party to the proceedings if 
the A rb itra tor is "satisfied that such person's interests will be affected to 
his prejudice if he is not made a party". Similarly, a party may cease to 
have any interest in the dispute as the proceedings go on. In the course 
of the submissions learned President's Counsel conceded that where 
an individual em ployer or individual workmen w ho is a party to  an 
arbitration, dies in the course of the proceedings,the dispute itself w ill 
not cease but the proceedings should go on upon a proper substitution 
o f the party who represents the interests of the deceased person.

My view  that the identification of the parties is only incidental to  the 

proper identification o f the dispute itself is also borne out by provisions o f 
Section 17 (2) and Section 19 of the Act. Section 17 (2) requires the 
A rb itra to r to make a reference in the award to  "the parties and Trade 
Unions to  which, and the employers and workm en to  w h o m , such award
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relates". Section 19 provides that the award will "be binding on the 
parties, trade unions, employers and workm en referred to in the award 
in accordance w ith  the provisions of Section 17 (2)". Therefore the 
identification o f the parties at the tim e o f the reference is not a 
perm anent fixation that should remain steadfast th rought the arbitration 
proceedings. The A rb itra to r has to make inquiries into the dispute and 
determ ine the persons w ho are to be bound by the  award.

The next m atte r that the argum ent o f learned President's Counsel 
fails to  take into account is the fact tha t the definition of the phrase 
"industrial d ispute" is contained in the interpretation section of the A ct 
and is not by itself a substantive provision. As provided in Section 48 , 
the definition w ill apply where the phrase "industrial dispute" is used in 
the A c t "unless the context otherw ise requires". As regards com pulsory 
arbitration the main provisions are contained in the A c t in Section 4  and 
in Sections 16 to  21 . Section 4  em pow ers the M inister to  refer an 
industrial dispute w hich is in the nature o f a m inor dispute, for settlem ent 
by arbitration to an Arbitrator. Here, the definition of the phrase 
"industrial dispute" contained in Section 4 8  w ill apply. The M inister has 
to  identify the parties and the dispute in his order. The Petitioner is not 
contesting the fact that the M inister properiy identified the parties and 
the dispute at the stage of the reference. It has now  to be considered 
w hether the interpretation of the phrase "industrial dispute" should 
apply to  the o ther provisions w ith regard to  arbitration. Section 16 
provides for the Com m issioner to prepare a statem ent of the dispute 
between the parties. There is no com pla int w ith  regard to  this 
statem ent, as well. The next provision is Section 1 7 which relates to  the 
arbitration proceedings itself. It provides tha t when an industrial d ispute ' 
has been referred under Section 4 (1) to an A rb itra tor for settlem ent by 
arbitration "he shall make all such inquiries into the dispute as he may 
consider necessary, hear such evidence as may be tendered by the 
parties to the dispute, and thereafter make such award as may appearto  
him to  be just and equ itab le". The question to  be determ ined is w hether, 
at the stage covered by Section 17(1), the industrial dispute could be 
considered as having ceased to  exist if one o f the parties to  the dispute 
ceases to  exist by operation o f law. In my view  the question as to  w hether 
there is an industrial dispute and the identification o f parties in relation to 
tha t dispute, has to  be determ ined by the  M inister at the tim e of the 
reference. There is no provision in Section 17 w h ich  lends itself to  an 
interpretation tha t the industrial dispute so identified by the M inister will 
cease to  exist, if subsequently one of the parties cease to  exist or ceases

316 Sn Lanka Law Reports [1990] 2 Sri L. R



CA C e y lo n  P r in te rs  L td  , a nd  a n o th e r  v . G o o n a w a rd e n a  a nd  o th e rs  (S . N . S ilva , J  ) 317
to  have any interest in the dispute. On the contrary, the  A rb itra to r is 
required by law to  make all such inquiries, hear evidence and to  make a 
just and equitable aw ard.If the order made by the M in ister is valid, the  
proceedings before the A rb itra to r should go on and properly cu lm inate 
in an award as provided in Section 17 (1). In this connection I w ish to  
cite a passage o f the  judgm ent of Sharvananda, J. (as he then was) in 
the case o f Nadarajah Ltd., v. N. Knshnadasan and othersn> W ith  
reference to  the provisions o f Section 1 7 (1 )  it w as observed as 
follows : -

"This provision stresses tha t after the reference by the  M inister the  
A rb itra to r alone can exercise jurisdiction in respect o f the d ispute 
until the  proceedings culm inate in his award. The M inister, on making 
the reference becom es functus. The Arb itra tor takes over and 
continues to  function for the purpose of making an award and is in 
contro l of the proceedings’ .

The only exception to this situation is recognized in the  judgm ent as 
instances where the arbitration is frustrated ; if the A rb itra to r declines, 
resigns, dies or becom es incapable o f perform ing his functions or leaves 
Sri Lanka under circum stances showing that he w ill no t probably return 
at an early date. It was held, that in these situations the  M inister m ay 
make a fresh reference. If not, the Arb itra tor is required by law to  make 
an award on the d ispute as referred by the M inister. The fact that a party 
ceases to  exist does not denude him of this jurisdiction and there is no 
provision in Section 17 w hich warrants an inference tha t the industrial 
dispute ceases to  exist in such circum stances.

The next m atte r tha t the argum ent fails to take into account is the true 
capacity o f a trade union that is named as a party to  an industrial dispute.
In this connection it is significant to  note that the definition in Section 4 8  
states tha t the term  workm en, "includes a trade union consisting of 
w orkm en". These w ords clearly show that the trade union does not have 
an existence independent o f the workmen w ho are its members. The 
reference to  workm en in these words should be construed in relation to  
the rest o f the definition and be considered as a reference to  workm en 
connected w ith  a given dispute. The workm en connected w ith  the 
industrial dispute have a direct interest in the arbitration proceedings 
because, finally as provided in Section 19 o f the A ct, the  term s o f the 
award becom e implied term s in the contract of em ploym ent betw een 
the employers and the workm en bound by the award. Therefore, I am



inclined to agree w ith  the subm ission o f Counsel for the Respondents 
that a trade union is nam ed as a party to a dispute purely in a 
representative capacity. It represents the workm en w ho are actually 
connected w ith  the dispute. It has also to be noted tha t Section 31 B( 1) 
of the A ct w ith  regard to  applications to  a Labour Tribunal, perm its a 
trade union to  make an application "on behalf of a workm an w ho is a 
m em ber of tha t union". It could never be contended that the 
proceedings before a Labour Tribunal w ill abate where the applicant 
trade union ceases to exist consequent to a cancellation o f its 
registration. Similarly, w ith  regard to  arbitration proceedings too, the 
trade union, w hich is a party should not be seen as an entity d is tinct from  
its mem bers. If the m atter is viewed from  its perspective the only 
conclusion tha t could be drawn, is that the cancellation o f the 
registration of a trade union w hich is a party to  an industrial dispute, does 
not result in a situation where the dispute itself is considered as having 
ceased.

Finally it has to  be observed that the contention o f learned President's 
Counsel runs contrary to the  general legislative purpose underlying the 
Industrial Disputes Act. The object of the  A c t is to  prom ote industrial 
harm ony by the prevention and settlem ent o f industrial disputes. This is 
seen very clearly from  the long title to  the Act.

The reference to  arbitration is one means o f se ttlem ent o f industrial 
disputes recognized and provided for by the A ct. In order to  prom ote 
industrial harm ony and to avoid unnecessary turm oil it is necessary that 
the provisions fo r se ttlem ent by arbitration should be expeditious and 
effective. The submission of learned President's Counsel tha t an 
industrial dispute ceases to  exist w ith  the cancellation o f the registration 
o f a trade union, tha t is a party to  the dispute, if accepted, w ill clearly 
result in stultifying this m echanism  provided by law fo r the settlem ent of 
industrial disputes. Furtherm ore, if the m atte r has to  go back to  the 
M inister fo r a further reference whenever the registration o f a trade 
union is cancelled, it w ould  result in a undue prolongation o f the 
proceedings. In my view  an interpretation should be given so as to 
prom ote the general legislative purpose underlying the provisions of the 
A c t and to  avoid an undue prolongation o f the procedure provided for by 
law. Accordingly, I hold tha t an industrial dispute validly referred for 
se ttlem ent by arbitration in term s o f Section 4  (1) o f the A c t w ould  not 
cease or be extinguished merely because a party to  that dispute named 
in the reference dies or ceases to  exist by the operation or law of ceases
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to  have any in terest in the m atte r in dispute. I am o f the view  that in these 
situations, the provisions of Section 17 (1) Qf th e -A c t tha t require an 
arbitrator to  "make all such inquiries into the dispute as he may consider 

necessary" and o f Regulation 27  that provides for the addition o f any 
person w hose interests are affected by the dispute, as a party, are 
sufficently w ide to em pow er the A rb itra tor to  continue the arbitration 
after perm itting any person w ho, has acquired or represents the 
interest, o f the party tha t ceased to  have interest, to  be added as a party. 
In the case o f a trade union being a party to  the arbitration ceasing to  
exist upon the cancellation of its registration, the proper course w ould 
be to perm it any o ther union that represents the workmen connceted w ith  
the dispute to  be added as a party or to  perm it the workm en 
concerned to  appear direcly or through a representative at the  
proceedings.

For the  reasons stated above I see no m erit in the submission of 
learned President's Counsel for the Petitioners and I accordingly dismiss 
the app lica tion. The stay order operative till today is vacated and the 1 st 
Respondent is d irected to  proceed w ith the arbitration. The Petitioners 
w ill pay a sum o f Rs. 2 ,5 0 0  as costs to the 3rd Respondent.

Application dismissed.

Stay order vacated.
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