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M ETTH A N A N D A

VS
K U S H A N F E R N A N D O

COURT OF APPEAL 
BALAPATABENDI, J AND 
IMAM, J,
CA 570/2003 (CONTEMPT),
D. C. HOMAGAMA 533/SPL,
DECEMBER 19,2003,
JANUARY 30, 2004 AND 
AUGUST 2 AND 4 2004.

Contempt of Court - Affirmant not told that the affidavit would be tendered to 
court - Does the District Court have jurisdiction to charge those who obtained 
the signatures to the affidavit? - Signatures obtained in the absence of the 
Justice of Peace-Contempt of Court - Constitution Article, 105(3) - Judicature 
Act, section 55(1) - Civil Procedure Code, sections 183 and 183 (B) - In faclae 
curiae and ex facie curiae.

The plaintiff-petitioner alleging that the 1 st and 5th defendant -respondents 
have obtained the signature of 3 persons to an affidavit in the absence of the 
Justice of Peace and without explaining or disclosing that the said affidavit is 
to be tendered to court, filed an application in the Court of Appeal for contempt 
of court.

The 1st and 5th respondents contended that the application cannot be 
maintained taking into consideration Article 105(3) of the Constitution read 
with section 55 of the Judicature Act and section 183 (B) of the Civil Procedure 
Code.

HELD:

(i) Article 105(3) of the Constitution gives the Supreme Court/Court of 
Appeal the power to punish for contempt of itself whether committed 
in the Court or elsewhere ; the power would include the power to 
punish for contempt of any Court, Tribunal or Institution whether 
committed in the presence of such court or otherwise.

It is provided that the provisions of Article 105(3) would not affect or 
prejudice the rights now or hereinafter vested by any law in such court 
etc., to punish for contemp of court.
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(ii) Section 55(1) confers specific jurisdiction on every District Court, 
Magistrate's Court and Primary Court to deal with every offence of 
contempt of court committed in the presence of the court or committed 
in the proceedings in the said court.

(iii) Section 183 (B) of the Civil Procedure Code utilizes the said power 
conferred by section 55(1) and lays down the procedure to deal with 
the contempt of court arising out of giving false statements by way of 
an affidavit or otherwise.

Per Imam, J.,

"When the legislature has laid down a specific provision to deal with the 
contempt of court arising out of giving false evidence in the course of any of 
its proceedings, the petitioner should proceed under section 55(1) of the 
Judicature Act read with section 183 of the Code rather than seek redress 
from this court.

APPLICATION under Article 105(3) of the Constitution on a preliminary objection
raised.

Cases referred to :

1. A. M. E. Fernando vs Attorney General (2003) 2 Sri LR at 53
2. Regent International Hotels Ltd., vs Cyril Gardiner and 8 others (1978-79- 
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3. Mansoor and another vs OIC Avissawella Police and another -(1991)2 Sri 

LR 75.

Edward Ahangama for plaintiff petitioner.
Manohara, R. de Silva with Govinda Jayasinghe for 1st and 5th defendants
respondent.

Cur. adv. vult.
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J u ly  2 5 ,2 0 0 5 ,
IMAM, J .,

T h is  is a n  app lica tion  filed b y  th e  P la in tiff-P e tition er (h e re in a fte r re ferred  

to  a s  th e  P e titio n er) s e e k in g  th a t th e  1 st a n d  5 th  D e fe n d a n t-R e s p o n d e n ts  

(h e re in a fte r re fe rred  to  a s  th e  R e s p o n d e n ts ) b e  d e a lt w ith  ap p ro p ria te ly  for 

C o n te m p t o f C o u rt c o m m itte d  b y  th e m . O n  c o u n s e l fo r th e  P la in tiff- 
P e tit io n e r m a k in g  o ra l s u b m is s io n s  to  C o u rt on 1 9 .1 2 .2 0 0 3 ,  c o u n s e l for 
th e  1s t a n d  5th  D e fe n d a n t-R e s p o n d e n ts  to o k  up a  p re lim in a ry  o b jec tio n  

on 3 0 .0 1 .2 0 0 4 .

T h e  facts of th e  c a s e  a re  briefly a s  follows. T h e  P la in tiff-P etitioner a lleges  

th a t th e  1s t D e fe n d a n t-R e s p o n d e n t a n d  th e  5 th  D e fe n d a n t-R e s p o n d e n t  
o b ta in e d  s ig n a tu re s  fo r th e  a ffid av it m a rk e d  X I from  K. D . M . M . B a n d a ra , 
A ra c h c h ig e  D o n  W ije ra tn e  a n d  L a th a  G a m a g e  w ith o u t e x p la in in g  or 

disclos ing  th a t th e  a fo re s a id  d o c u m e n t m a rk e d  X I is an  affidavit w h ich  is to  

b e  te n d e re d  to  C o u rt. F u rth e rm o re  it is a lle g e d  b y  th e  P la in tiff-P e titio n e r  

th a t w h e n  th e  a fo re s a id  s ig n a tu re s  w e re  o b ta in e d  a  J u s tic e  of th e  P e a c e  
w a s  n o t p re s e n t.

T h e  p re lim in a ry  o b je c tio n s  ta k e n  up by c o u n s e l fo r th e  1st a n d  5th  

R e s p o n d e n ts  w a s  th a t th is  a p p lic a tio n  c a n n o t b e  m a in ta in e d , tak in g  into  

co n s id e ra tio n  A rtic le  1 0 5 (3 )  of th e  C o n s titu tio n  re a d  w ith  s e c tio n  5 5 (1 )  of 
th e  Ju d ic a tu re  A ct an d  section  18 3 (b ) of th e  Civil P ro c e d u re  C o d e . C o u nse l 
fu rth e r s u b m itte d  th a t th e  5 th  D e fe n d a n t-R e s p o n d e n t d o e s  not in te n d  to  
avo id  fac ing  trial, w ith  regard  to  th e  co m p la in t of th e  Petitioner, but contends  

th a t th e  D istric t C o u rt in w h ich  th is c a s e  w a s  tried  w ou ld  b e  th e  b est forum  

to  a d ju d ic a te  th e  c o m p la in t m a d e  b y  th e  P e titio n er. T h e  position  of th e  

P e titio n e r is th a t th e  1 st a n d  5th  R te s p o n d e n ts  o b ta in e d  th e  s ig n a tu re s  of 
th e  a fo re m e n tio n e d  B a n d a ra , D o n  W ije ra tn e , an d  L a th a  G a m a g e  b e tw ee n  

8 .0 0 -9 .0 0  p .m . w ith o u t d is c lo s in g  th e  fa c t th a t X I w a s  to  b e  c o n s tru e d  as  

an  Affidavit to  b e  ten d ere d  to  th e  District C ouri o f H o m a g a m a  in th e  a b se n ce  

o f a  J u s tic e  o f th e  P e a c e  to  a tte s t X 1 , w h ich  a c t a m o u n te d  to  a  C o n te m p t  

of C o u rt, a n d  so u g h t th a t th e  R e s p o n d e n ts  b e  d e a lt w ith  accord ing ly . T h e  

R e s p o n d e n ts  re fe rre d  to  a  ju d g m e n t o f H is  Lordsh ip  C h ie f Ju stice  G . P. S . 
D e  S ilv a  in A. M. E. FernandoMS Attorney General<’> w h e re  H is  L ordsh ip  

h e ld  th a t "A rtic le 1 0 5 (3 )  o f th e  C o n s titu tio n  v e s ts  th e  S u p re m e  C o u rt, 
w h ich  is a  S u p e r io r  C o u rt o f re co rd , in a d d itio n  to  th e  p o w e rs  of such  

C o u rt, th e  p o w e r to  p u n ish  fo r c o n te m p t itse lf w h e th e r  c o m m itte d  in th e
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C o u rt itse lf o r  e ls e w h e re , w ith  im p ris o n m e n t o r f in e  o r b o th  a s  th e  C o u rt  

m a y  d e e m  fit." T h is  p ro v is ion  it w a s  p o in te d  o u t b y  th e  P e tit io n e r  is b a s e d  

on  th e  c o m m o n  law , w h ic h  d ra w s  a  d is tin c tio n  in w h ic h  is d e s c r ib e d  a s  

crim ina l c o n te m p t b e tw e e n  th o s e  a c ts  c o m m itte d  in th e  fa c e  o f th e  C o u rt  

“ in fa c ia e  c u ria e "  a n d  th o s e  c o m m itte d  o u ts id e  C o u rt "ex  fa c ie  c u ria e " . 

T h e  in h e re n t ju ris d ic tio n  o f th e  S u p r e m e  C o u rt o f E n g la n d  to  im p o s e  

p u n ish m en t s u m m a rily  in re s p e c t o f c o n te m p t 'in fa c ie  c u ria e ' is m e n tio n e d  

in O s w a ld 's  C o n te m p t o f C o u rt 3 rd  E d itio n  a s  fo llo w s . "It is n o w  th e  

u n d o u b te d  rig h t o f th e  S u p r e m e  C o u rt to  c o m m it fo r  c o n te m p ts ................."

It w a s  fu r th e r  a v e r re d  on  b e h a lf  o f th e  P e t it io n e r  th a t  in Regent 
International Hotels Ltd. V s  Cyril Gardiner and 8 others <2) th e  B a r  

A ssociation  L aw  Jo u rn a l th a t H is  Lordship  C h ie f Justice  N e v ile  S a m a ra k o o n  

h e ld  th a t th e  C o u rt o f A p p e a l h a s  a ll th e  p o w e rs  u n d e r A rtic le  1 0 5 (3 )  o f th e  

C o n stitu tio n  o f p u n is h in g  fo r  c o n te m p t w h e n e v e r  it is c o m m itte d  'in fa c ie  

c u ria e ' (w ith in  th e  w e ll o f th e  C o u rt)  o r  'e x -fa c ie  c u ria e ' (th o s e  c o m m itte d  

o u ts id e  th e  C o u rt). It w a s  fu rth e r  h e ld  b y  B a s n a y a k e , C J  in S C  5 5 9 /6 2  

w hich  d e a lt w ith  a n  A p p lic a tio n  fo r a  R u le  N is i fo r C o n te m p t of C o u rt on  S . 
M . A . C a d e r  a n d  A s s a n a r  L e b b e  H a m e e d  U m m a , th a t w h e re  a n  in junction  

g ra n te d  b y  a  D is tric t C o u rt w a s  d is o b e y e d  th e  S u p r e m e  C o u rt h a d  p o w e r  

to  pun ish  th e  o ffe n d e r fo r C o n te m p t of C o u rt. O n  h e a r in g  c o u n s e l fo r both  

s id es , d o c u m e n ts  te n d e re d  a n d  re la te d  m a tte rs , I h a v e  c o m e  to  fo llo w in g  

co n c lus io n .

A rtic le  1 0 5 (3 )  o f th e  C o n s titu tio n  re a d s  a s  fo llo w s  :

"T h e  S u p r e m e  C o u rt o f th e  R e p u b lic  o f S ri L a n k a  a n d  th e  C o u rt of 

A p p e a l o f th e  R e p u b lic  o f S ri L a n k a  sh a ll e a c h  b e  a  S u p e r io r  C o u rt of 
re co rd  a n d  sh a ll h a v e  all th e  p o w e rs  of su ch  C o u rt in c lu d in g  th e  p o w e r  to  

p un ish  fo r c o n te m p t o f itself w h e th e r  c o m m itte d  in th e  C o u rt o r e ls e w h e re  

w ith  im p ris o n m e n t o r fin e  o r both  a s  th e  C o u rt m a y  d e e m  fit. T h e  p o w e r  of 
th e  C o u rt o f A p p e a l sh a ll in c lu d e  th e  p o w e r  to  p u n ish  fo r  C o n te m p t o f a n y  

C o u rt, T r ib u n a l o r Ins titu tion  re fe r re d  to  in p a ra g ra p h  1 (c ) o f th is  A rtic le , 
w h e th e r  c o m m itte d  in th e  p re s e n c e  o f su ch  C o u rt o r o th e rw is e .

P ro v id e d  th a t th e  p re c e d in g  p ro v is ion s  o f th is  A rtic le  sh a ll n o t p re ju d ic e  

o r a ffe c t th e  righ ts  n o w  o r  h e re in a fte r  v e s te d  b y  a n y  la w  in su c h  o th e r  

C o u rt, T r ib u n a l o r  Ins titu tion  to  p u n ish  fo r  C o n te m p t o f C o u rt."
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H o w e v e r  section  5 5 (1 )  of th e  J u d ic a tu re  A ct co n fers  specific  jurisdiction  

to  e v e ry  D is tric t C o u rt, M a g is tra te 's  C o u rt an d  P rim a ry  C o u rt to  d e a l w ith  

e v e ry  o ffe n c e  o f C o n te m p t o f C o u rt c o m m itte d  in th e  p re s e n c e  of th e  

C o u rt o r c o m m itte d  in th e  p ro c e e d in g  in th e  sa id  C o u rt.

S e c tio n  5 5 (1 )  o f th e  J u d ic a tu re  A c t s ta te s  a s  fo llow s.

“E v e ry  D is tric t C o u rt, F a m ily  C o u rt, M a g is tra te 's  C o u rt a n d  P rim a ry  

C ourt shall, fo r th e  p urpose of m ain ta in ing  its p ro per au thority an d  efficiency, 
h a v e  a  sp e c ia l ju risd ic tion  to  ta k e  c o g n iz a n c e  of, a n d  to  pun ish  w ith  th e  

p e n a ltie s  in th a t b eh a lf a s  h e re in a fte r p ro v ided , e v e ry  o ffe n c e  of co n tem p t  
o f C o u rt c o m m itte d  in th e  p re s e n c e  of th e  C o u rt itself an d  all o ffe n c e s  

w h ich  a re  c o m m itte d  in th e  c o u rs e  o f a n y  A c t o r p ro c e e d in g  in th e  sa id  

C o u rts  resp ec tive ly , a n d  w h ich  a re  d e c la re d  b y  a n y  law  for th e  tim e  b e ing  

in fo rc e  to  b e  p u n is h a b le  a s  C o n te m p ts  of C ourt."

S e c tio n  1 8 3 (B )  of th e  C ivil P ro c e d u re  C o d e  u tilizes  th e  sa id  p o w e r  

conferred  by section 5 5 (1 ) on th e  District C o u rt an d  lays dow n th e  procedure  

to  d e a l w ith  th e  C o n te m p t of C o u rt aris ing  out of g iv ing  fa ls e  s ta te m e n ts  by  
w a y  o f an  a ffid av it or o th e rw is e .

S ec tion  18 3 (B ) of th e  Civil P ro ce d u re  C o d e  specifically sta tes  that w h e re  

a n y  p e rs o n  w ilfu lly m a k e s  a n y  fa ls e  s ta te m e n t by a ffidav it or o th e rw is e , in 

th e  c o u rse  of a n y  of th e  p ro cee d in g s  a fo re s a id  h e  m a y  b e  p un ish ed  a s  for 

a  c o n te m p t o f C o u rt, b e s id e s  his liab ility  to  b e  tried  a n d  p u n ish ed  u n d e r  

th e  P e n a l C o d e  fo r th e  o ffe n c e  of g iv in g  fa ls e  e v id e n c e , w h e re  such  
s ta te m e n t is on  o a th  o r a ffirm atio n .

F u rth e rm o re  on e x a m in a tio n  of a  tru e  p h o to c o p y  of X 1 , th e re  is no  
a p p a re n t s ig n a tu re  of a  J P  nor a  s e a l a ffixe d .

T h u s  w h e n  th e  le g is la tu re  h a s  la id  dovrn a  sp ec ific  p rovis ion  to d ea l 
w ith C o n te m p t of C o u rt aris ing  out o f g iv ing  fa ls e  e v id e n c e  in th e  co u rse  of 
a n y  of its p ro c e e d in g s , th e  P e titio n e r sh o u ld  p ro c e e d  u n d e r sectio n  5 5 (1 )  

of th e  J u d ic a tu re  A c t re a d  w ith  s e c tio n  1 8 3  of th e  C iv il P ro c e d u re  C o d e , 
ra th e r th a n  s e e k  re d re s s  fro m  th is  C o u rt.

It is m a n ife s tly  c le a r  th a t b y  ta k in g  up  th is  p re lim in a ry  ob jec tio n  th e  1 st 
a n d  5 th  D e fe n d a n t-R e s p o n d e n ts  d o  n o t in tend  to  av o id  fac in g  trial, but
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o n ly  s e e k  th e  in d u lg e n c e  o f th is  C o u rt to  d irec t th e  P e tit io n e r  to  ins titu te  

th is  ac tio n  in th e  p ro p e r fo ru m  fo r it to  b e  c o n c lu d e d  ex p e d itio u s ly . H e n c e  

a s  th e  e v id e n c e  o f th e  w itn e s s e s  is in c o m p le te , th e  D is tric t C o u rt w o u ld  

b e  th e  b e s t fo ru m  to  d e c id e  w h e th e r  th e  e v id e n c e  o f th e  w itn e s s e s  is tru e  

o r fa ls e , a n d  h e n c e  th e  D is tric t C o u rt w o u ld  b e  th e  a p p ro p r ia te  fo ru m  to  

a d ju d ic a te  upo n  th e  c o m p la in t m a d e  b y  th e  P e titio n e r.

W ith  th is  re g a rd  th e  c a s e  o f Mansoorand another vs OIC Avissawella 
Police and another(3) is re le v a n t. In th is  c a s e  it w a s  h e ld  th a t w h e re  a  

s ta tu te  c re a te s  a  s p e c ific  righ t a n d  g iv e s  a  s p e c ific  re m e d y  o r a p p o in ts  a  

specific  T ribu n a l fo r its e n fo rc e m e n t, a  p a rty  s e e k in g  to  e n fo rc e  m u st resort 
to  th a t T rib u n a l.

F o r th e  a fo re s a id  re a s o n s  w e  d is m iss  th e  P e tit io n e r 's  a p p lic a tio n , a n d  

d irec t th e  P e tit io n e r to  ins titu te  th is  ac tio n  in th e  D is tr ic t C o u rt, w h e re  th e  

a lle g e d  c o m p la in t is sa id  to  h a v e  b e e n  c o m m itte d .

B A L A P A T A B E N D I, J .  —  I agree.

Preliminary objection upheld. Petitioner directed to institute action in the 
District Court, where the alleged complaint is said to have been committed.


