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Fundamentai Rights — Removal of petitioner’s name from waiting list for Government
Ouarters upon vacarlon of post — Article 12(1) of the Consmuvon Dlscnmrnatlon

- Computation of time - Reckomng of time limit for ﬂhng applrcatlon for rehef under
Arucle 126(1) of Constitution. :

" The petmoner was the General ‘Secretary of the Sri Lanka Government Clerical Union
and was released for full time trade union work. In view of petitioner’s participation in a
strike from 17.07.80 ta.12:08.80, he was treated as having vacated his employment

_ but later on appeal he was reinstated by letter dated 01-11.85. Earlier in 1973 the
petitioner’s riame had been registered in the waiting list for Government Quarters. In

" June 1984 prior to the petitioner’s remstatement in service, the petitioner’s elugrbllrty
for quarters was re-examined, and upon it being reported that he was notin service, his
-t name was deleted from the waiting ||st for Government Quarters

; Soon after his reinstatement, the petitioner discovered that his ‘name had been
deleted from the waiting list and by letter dated 28.11. 1985 requested the Director of

. Establishments 10 allocate quarters to him as any quarters’ betame vacant as.persons .
‘below inthe waiting list had beén allocated quarters. This letter was treated as a
request for restoration to the waiting fist. The Director of Estabnshments by letter dated

- 08.01.86 refused ‘the request. Thereuponmepetmonerappeabdbylemfdated ‘
"~ 24.01.86 to the Secretary,” Ministry of Pubiic Administration through the Secretary. -~
Ministry of Power & Energy but was informed that the decision of 08.01.86 could not

_be varied. A further appeal dated 08.01.87 evoked a similar reply dated 06.03.87. Yet
- another. appeal dated 24.03.87 was rejected by letter dated 27.05.87. He filed the
present application on 23.06.87. He alleged discrimination in that preferermal

" treatment had been accorded to J. D. Silva, 9th respondent and four officers notonthe . .
‘waiting list and another employed on contract after retirement who had been given _

“quarters though-their names were not on the wamng fist.

“T4) The circumstances relating toJ. D. Silva was different although the petitioner and-
he may have been in the same class or category and there was #io: invidious
_ discriminaion or unequal treatment of equals or equal treatment of Unequals.

LThe other instances cited were of officers in a dnfferent and more responsnble,
" category. Hence petitioner’s fundamental rights under Article 12{1) of the Constitution

had not been vnolated
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2) (“enewatne J., dissenting) :
Thepem:onersapphcanontoownlsmne-barredmtermsofAmdalmﬂofme
- Constitution on the application of the principle that the pursuit of other remedies judicial
oradmnustratavedoesnotprevernormermptmeoperauonofthemnem The
alleged mfnngementtookplaoeon0801 1986 .

-t

LN

Per Femando J.. “Three pnnccples are discemible in regard to the operation of the time
lirnit prescnbed by Article 126(2). Time begins to run when' the infringement takes
. place; if knowledge on the part of the petitioner is required (e.g. of other instances by
comparison with which the treatment mieted out to him becomes discriminatory), time
begins to run only when both infringement and knowledge exist. The pursuit of other
remedies judicial or administrative, does not prevent or interrupt the operation of tHe
time limit.'While the time limit is mandatqry in exoeptlonal cases on the application of
the. prmcuple lex rion cogit ad impossibilia,.if there is no lapse, fault or delay on the part
of the petmoner this Court has a dlscretvon to entertam an appﬁcatton made out of
tlme
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SENEVIRATNE J.

| have read the Judgment of my brother Fernando J He has comé to
two. conclusnops—- e e . ) \ :

(1) that the petitionier has not satlsfled Court that his fundamental
- nghts under Artlcle 12(1) of the. Constitution, have -been
ylolated

(2) that the petmoner s apphcanon to this Court fnled on"
. 23.6.1987 is.out of time, with. reference to Artlcle 126(2) of
"the Constitution. e

“The above conclusion (2) has been arrived at on the premises that the
alleged infringement complamed of has been on or about 8.1. 1986

1 entirely- agreé with the finding in respect of No. (1) above but l .
: respethuMy disagree with the flndnng on No. (2) above, that is, the
determination of the period in terms.of. Article 126(2) of the
CQnstltutgon considering 8.1.1986 as the relevant date. The facts
pertalnmg 10 this applucatlon have been adequately set out |n the’
1udgment of Femando J. .

The petitioner has been in the _waiting list for allocatuon of general
‘government quarters from 6.7.1973 in-terms of Chapter XiX of the
-Establishment Code, Volume I (1985). The petitioner, who took part
in the-general strike from 17.7. 1980 to 31.7. 1980 referred toin this
application was considered as having vacated the post by the
operation of the relévant emergency regulations. The petitioner was
only re-instated on 1.11.1985, and transferred to the Ministry of -
Power and Energy from the Ministry of Public Administration to which _
he was attached prior to the strike. Due to the vacation of the post the
- petitioner’s name which was in the waiting list of officers for allocation
of government quarters was deleted; and on re-instatement his name

was included.at a position in the list as at that time. After the . .

resumption of office, the petitioner by letter dated 28.11. 1985
addressed to the Director of Establishment the 3rd respondent
requested that his name be restored to the original place in the waiting
list (i.e. to the place in the list before he was deemed to have vacated .
the office and that quarters be.allocated to him according to his
original registration).The Director of Establishment by his letter dated
8.1.1986 informed him that
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_reasens that if his name is- restored to the original -place before the
- strike the entire list as it présently stood would be upsét. Further, that
.such other officérs will also apply for the restorationof their riaimes’to

the ongmal posmons

“‘My brottfer‘Fernandof J. has held that it was by letter dated
. 8.1.1986:that the alleged’ mfnngement of the fundamental -rights.on
thie case put forward by the petitioner occurred;  as such determining
the date in-respect-of Article 126(2) of the: .Constitution: must.be *
considered as 8.1.1986, and the one.month mustbe determined as
from this date. In coming to this conclusion my brother Femando J.
has stated that the subsequent administrative remedles “tHat the
.petitioner sought, that is, by:-way of appeal .cannot:be. taken into .
account—as-auch appeals were after the determining date:8.1.1986.
My brother-Fernando. J. -has: laid down -a; wider principle that a.party
_even a public: officer must come-te Court within.one-menth.of the
alleged infringement of the fundamental nghts and the delay caused .
by such party: resortlng to further admlmstratlve remedies cannot be
taken mto accpunt in“granting a dlscretlonary‘extenslon of the tume,
) specmed in Artucle 126(2) of the Constltutlon '

. In\thls parttcular instance after the petltloner recelved the Ietter of
8 1.1986 from the Director of Establishment, the petitioner resorted

_ to further administrative remedy by way of appeal to the Head of the -
“Ministry, that is'to the:Secretary, Ministry-of ‘Public- Administration.
-Such remedies by way of appeat are provided for in the Establishment
-Code, Chapter XXVIHi; A Public Officer can resort to these remedies as
‘of right. The Estabﬁshment Code, Chapter XXVIII, Sectlon 5 1 |s as

: ffollows

"Any officer may address an applncatnon or- appeal to any duly
constltuted authonty .on_any matter direcly affecting. his-personal -
.interest. His superior. officer is. bound to forward every such

- apphcatton or appeal "

The Iast leg: Qf thbS regulatlon is relevant inthis instance because the

-petitioner had ‘to. comypunicate with the. D|rector of - Establ:shment ,
-and later the: Secretary, Ministry of Public Administration through the ,
Secretary, Ministry of Power and Energy.. and . this :channel of’
communication also has fed to lapse of tire.. In considering the right of
appeal in:dealing withi the public: officer of this-grade, the Court cannot
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take into. account that such an-officer may even appeal to the Prrme
Minister or to His Excellency, and if so, that such time will also have to
be taken into account. Firstly, no public officer can appeal to the Prime

- . Minister as Prime Minister because no such appeal is provided for in "

the Code. -An officer of this grade has no right at all to appeal to His
Excellency. Such officer’s right of appeal is. to the Secretary of the
Ministry and the Minister in charge ‘of the Ministry..In any event,-the .
- Code provides for the procedure to be followed in the mstance of a
petition of appeal to the Presndent— . .

Regulatron 6 3

“The Pr‘esudent wnII entertatn a petition only if relates to a sub)ect
on which he may. proper!y be addressed under the Constitution. The
petition addressed to the President on a matter falling within .the-
function of a Minister will-be - referred to by tum to the._relevant

- Mrmster

As the allocatton of general quarters is a matter commg under the
Ministry of Public Administration and dealt with by Secretary to the
Ministry of Public Administration, this officer has a right to address an
appeal to the Mumster of Public Administration. The ofﬁcer Jhas not -

done SO.

After the recsipt of the letter of 8.1. 1986(P) from the D;rector of
- Establisiment, the petitioner addressed an appeal to the Ministry of
Public Administration dated 24.1,1986(Q), in which he gave further -
. grounds on which ‘his application should be considered. The reply to
this letter was a curt letter dated 2.4.1986 from an officer-for the
Secretary, Ministry of Public Administratioh stating that the decision
- by letter of 8.1.1986 cannot be changed. The petitioner then made a
-sécond appeal dated 8.1.1987 to the Secretary Ministry of public
Administration’ giving another ground, that is; that a person whose
name has been removed from the waiting list has been restored to the
list and quarters allocated. (This is a reference to the allocation of
quarters to the 9th respondent J. D. Silva. This allocation has been
explained in the affidavit filed in, this apphcatron by Edgar Femando
 Director of Establishments and- referred -to in the judgment of my
_brother Fernando, J.) The reply to-this appeal to the petitioner was
also from the Senior Assistant Secretary for the Secretary by letter
dated 6.3.1987 (T) informing him that the earlier decision by letter of -
8:1.1986 cannot be changed. This is a curt reply and this officer has
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not explained to the petitioner the circumstances under which the 9th’
respondent was -allocated. quarters. -If the facts of the allocation of
quarters to J. D. Silva was brought to the notice: af the petitioner, he
would have been undoubtedly satisfied and not made J. D.- Siva a
party to this application. the petitioner has then addressed a third
‘appeal dated 24.3.1987 (U) to the Secretary ‘Ministry of Public
Administration, and he has on the top of the: letter added those words
and underlined—"to the personal attentlon of D. B. I.P. S.

‘Siriwardene, Secretary, Ministry of Public Admlnustratlon " ln this
appeal of 24.3.1987 he has given further grounds on which his
application should be considered, and why the decision by letter of
8.1.1986 ‘should also be reconsidered. The reply to this appeal was
received by the petitioner by letter-dated 27.5.1987 (V), by the Senior
Assistant Secretary, Ministry of Power and Energy, who informed the
petitioner that he has been requested to inform him that-the decision
conveyed by letter dated 8.1.1986 cannot be changed, in this letter
(V).of 27.5.1987 it is not stated whether the Secretary, Ministry of
Public Administration, Mr. Smwardena himself has consudered the

appeal. -

The petmoner has treated the Ietter dated 27.5. 1987 (V) as the
final reply to his application dated 26.11.1985 for allocation of
quaters to him based on the original list, that is before he is alleged to
have vacated post. The petitioner filed the present application in this.
Court on 23.6.1987, and the learned counsel for the petitioner
submits that the time limit in respect of Article 126(2) should be
determined with reference to the date 27.5.1987, the final refusal
which he says has mfnnged the fundamental nght of the petmoner in
terms of Article 12(1) of the Const|tut|on

The petitioner in maklng this appeal 172) the Secretary, Mlnlstry of
Public Administration, who dealt with the allocation®of quarters, has
exercised a right granted to him by the Establishments Code, which
has been issued urder the authority of the Cabinet of Ministers.
exercising the powers conferred on it under Chapter XIX of the
Constitution. | am of the opinion that as the petitioner has exercised a
right, | should say, a fundamental right (in the administrative sense) of
appeal availablé to him, the determination of the period for filing this
application in terms of Article 126(2) of the Constitution should be
considered as flowing from 27.5.1987 (V). On.the facts .of this
apphcatuon in my: view 27 5.1987 should be consndered the relevant
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. date on which there was the’ alleged violation of the fundamental rights

of the petitioner. set out in this petition. | am not considering -

-27.5.1987 as the date on the basis that a.public officer before making :

this kind of apphcatron should exhaust all his administrative remedres
as in the.case of an apphcatlon for a Writ. . '

As 1-am of the opinion that the' determmatron of the tume Ilrmt for
filing this application in .terms of Article 126{2) of the Constitution

- must be considered as from 27.5. 1987, | hold that this applrcatron is

- within time. As.| have agreed with my brother Fernando, J. in respect =

‘ of the matter under head (1}, the apphcatlon is drsmlssed

«

|- do"not’ order any costs as this petmoner has been out of
employment from 17.7.1980.t0 31.10.1985 for 63 1/2 months,

ﬁwnthout pay. He would not-have drawn any pay during the period of

strike, and in.térms of Cabinet Circular dated 20.11.1980, by-which

~ Circular the petitioner was reinstated, paragraph-10(v) he would not

have ‘been paid.-up to the date he applied for reinstatement. The
petitioner has suffered all this for exercising his legitimate trade union .

' rights as an offlce-bearer of a trade union. The apphcatron is dlsmlssed

. The Petmoner a public offlcer was in 1973 8 clerk in the Generar

‘without costs.

JAMEEL, J:i ‘agree with the judg‘ment _oftmy brother Fernando, J.

FERNANDO J

n

Clerical Service. He applied* to the Director of Establrshments for

“-General Service Quarters, and on'6.7.73 his name was reglstered m

the waiting list for such quarters

Chapter XIX of the Establnshments Code classmes 'Government
Quarters” into two- categones “Scheduled Quarters”, being quarters
assigned to a particular post or grade within a department,-and
“General Service Quarters”, . being:quarters which are not “Scheduled
Quarters” {section 1). All QUeners are graded according to floor area:
(section 2), .and. the éligibility’ of a public officer for quarters of a -
particular grade is related both to the category to which he-belongs -
{i.e: staff, clerical or. minor) and to-his annual-salary{section 3). ‘The
demand for quarters being far in excess of availability, detailed rules
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-*have been formulated in regard to other criteria for ellglblllty selection
and allocation, and for the registration of applrcants on separate

* “Waiting Lists” -for each grade of quarters (section 4). Two provisions
of section 4, which are relevant to certaln submrssuons made to us,
are as follows: S : .

_ "4:3:9 ifan offlcer refuses to accept quarters allotted to hlm he
~will be placed at the bottom of the wamng llst

. %4:4:1 The Allocatrng Authonty may recommend déviations from
the ‘principles of selection ‘outlined above for very specual reasons
with the prior approval of the Director of Establlshments '

The Petltloner s applrcatlon was for clerlcal grade quarters

On being elected as the General Secretary of the Sn Lanka -
: Government- Clencal Uriion on 19.6.75, the Petitioner was released
. for full-time ‘trade union work, and was attached to the Ministry of
Public Administration, Local Government .and Home Affairs from that -
-'date. .Later, on being. elected as the-President of the Sri-Lanka
Independent Government. Trade Union Federation, .he was similarly
released for full-time trade union work of that Umon wnth effect from
19 11.78.. : .

A general strrke by pubhc officers commenced on 17 7 80 and on -
: 30 7.80 the 1st Respondent cancelled the Petitioner's full-time -
release for trade. union work. The Petitioner by letter dated 31.7.80
informed the 1st Respondenit that, as the ‘Union- of which.he was a
member had launched a general strike, he too should be treated-as
having been on strike from 17.7.80. On 12.8.80 that strike was
called off. However the Petitioner (in common with other strikers) was
unable to resum® duties in the public servrce as he was treated as
having vacated his empldyment. ;

: ,ln June 1984, prior to the Petitioner’s reinstatement in service, the
Petitioner’s eligibility for quarters was re-éxamined, and upon it being
reported ‘that he- was not in serwce hls name was deleted from the
: wamng llst : : S . .

All the strlkers who. hed prevrously been employed in the Mrmstry of
Public Admlmstratlon and iri Departments under: that Ministry, were
reinstated with effect from 1.7.85, with the exception of the
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‘ ,Pemnoner and- a few others. To the Petmoner s query, made by letter

dated 17.7.85, as to why he had not ben reinstated, the 1st
Respondent replied that the Petitioner had not been reinstated as he.

" had failed-to make an application -for relief. ‘Although-the Petitioner’
. ‘states- in his petitoin-that he ‘was thereafter reinstated without any

“such application for relief, it is clear from the Petitioner’s reply dated

© 20.8.85 that he-had made an application for relief addressed to ‘the
“”Secrétary to the Cabinet (which the 1st Respondent admits); he also- -

stated in that letter (although not in his petition) that he had made an
application for relief to the 1st Respondent as well, a copy of which

< was not produced and whrch the 1 st Respondent does not admit. The

¢

"1st Respondent’s posttion was*that in terms of the Cabinet decision
(a copy of which was produced) dealing. with the manner in which
officers who vacated their employment should be -dealt with, “all
matters in connection with the. reinstatement of any person who

.vacated post is the function of the Cabinet Minister-in whose Ministry

he worked”, and that the Secretary to the Cabinet was not the.proper
autheﬂtv to Whom an applecatron for religf should have. been, made

Smce rt' was conflrmed that the Petmoner had submrtted an
apphcatron for. relief to the Secretary 10 the Cabinet, in terfns of a

: :gerteral ‘order made by the Minister of Public. Admrmstratron the

Petitioner was reinstated by.l letter dated 1.11.85, and transferred to

. the Ministry of Power and Energy That letter states that reinstatement
“is in_terms: of paragraph 7 (i) of the aforesaid: Cabinet.decision. That
. Cabinet decision drew -a distinction -between ‘officers who had

justifiable reasons ‘for absence, (or who had been intimidated, or had
attempted to attend-work but were refused.work) and:officers who A
ad ‘beeri on. strike. In- regard to: the first category rt was strpulated .
mter alia that they would be elrgrble . . SV

from the dat‘e of remstatement (to) conunue 10 enjoy all the nghts
and pnvrleges that they were entrtled to pnor to the date of vacating

post.” (para 6(u))

: No such provision was made rn regard to the seeond categorv

‘One of the complamts in the petrtrqn is. that the 1st Reepondent
“deliberately and purposely delayed the garrying out of instructions
1ssued by the Secretary to the Cabinet on-3.12.80 with regard to the.

*_reinstatement. of strikers”; it is urged that, if not for such delay, the
““Petitioner-would have been reinstated much. earlier, cenamly before .
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June 1984, and that his name would not have been deleted from the
waiting list in June 1984. This allegation is unfounded. Firstly, it is
clear fram the Cabinet décision that reinstatement was a matter for
‘the relevant Ministry; and the Petitioner ought therefore to have made -
an application for relief to the 1st Respondent as Secretary of that
Ministry. The Petitioner's own averment in the petition is that he was
" reinstated without any such application for relief. In these

" circumstances, it is probable that an-application had been made-only
to the Secretary to the Cabinet as claimed by the 1st Respondent '
. Secondly, even if an application for relief had been duly. made, it is
unlikely that he would have been reinstated prior to June 1984, for, as’
stated in his petition, all the strikers (apart from a few like the Petitioner
.- who were not reinstated even then) had been called back only in July
1985

Soon after his reinstatement, the Petitioner discovered that his
name had been deleted from the waiting list, and by letter -dated
28.11.85- requested the Director of Establishments to allocate
quarters to him as soon as any quarters became vacant, as persons

" previously below him in the waiting list had been alfocated quarters.
Although this letter does not contain any apecific request that his
name be restored to the waiting list, in the course of the argument
Counsel on both sides dealt with it as lf |t were a request for
restoration-t0 the wamng list.

The Dnrector of Estabhshments by Ietter dated 8 1. 86 refused this
request, stating that when the Petitioner’s turn came he was found to
be ineligible as he was not in the public semvice, and that officers
whose names were registered later in the waiting list were considered.
it was further stated that application for quarters made by persons
who were not eligible could not be considered, as that would amount
to disregarding the existing waiting list, and as applications from a
large number of others who had ceased to be eligible would also have
to be considered; this would be contrary to the definite principle being
~ followed in the Ministry, and accordmgly the Petitioner’s request could

not be granted A

Thereupon the Petmoner appealed.by letter- dated 24.1.86 to the -
1st Respondent, through the Secretary, Ministry of Power & Energy’
to this a reply was sent by the Secretary, Ministry of Power & Energy,
- to the effect that the D|rector of Establishments had mformed him that
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the decision conveyed by the aforesaid letter dated 8.1.86-could not
be varied: A further appeal dated 8.1.87 evoked a similar reply dated
6.3.87 that the appeal had been sympathetically considered, but that
" the original decision could not be varied. Yet another appeal dated

'24.3.87, was similarly dealt with by letter dated 27.5.87.

On 23.6.87, the Petitioner filed this application alleging’

- infringement of his fundamental rights by reason of discriminatory .-

treatment. The: Petitioner’s specific complaint, and his only complaint;

was that he'had been subjected to ,discriminatory treatment by réason

of a gross violation of section 4:2:2 of the Establishments Code,
Which provides that— . .

“Government * Quarters Grades BA, 5 4, 3 and 2 situated in

- Colombo and controlled by the Secretary to the Ministry of Public

_Administration will be allocated according to the order in the waltlng :

|ISI maintained in respect of each grade of quarters B

: He also speerfled certain rnstances in Wthh preferentnal treatment was -
. allegedly. given to other officers, in support of his plea that he had been
: drscnmlnatonly treated: :

(@) The name of J. D. Srlva ({the 9th Respondent) had been deleted
from'the waiting .list without quarters having been allocated to him,
“and 'had subsequently been restored upon an appeal berng made by

him: : .

(b) Four officers were named as having' been- allocated ,quarters-
_although their names were not registered on a waiting list and/or they
-‘were not éntitled to such quarters under Chapter XiX of the Code'

" (c) -Quarters were alleged to' have been allocated to one named
~officer serwng on contract basis after retlrement

(d) General Servrce Quarters in Colombo were alleged to have been
-allocated to.two officers, outside: the waiting list, for use .as a
chummery, without their families, although such quarters should be
allocated only to married officers with chlldren ‘ ;

Counsel for the Petitoner, in the course of his submlssmns
contended that the Petitioner’s complaint was of violations of Articles
- 12(1),"12(2) and 14(1)(d). When asked to particularise the
Petitioner’'s allegations in regard to Articles 12(2) and 14(1)(d), his
reply ‘was that the discrimination under -Article 12(2) was on the

ground of political opinion, and that the non-restoration of hrs name to:
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the wamng list was’ on account of trade umon ac‘trvmes in violation of
Article 14{ 1)(0') No aflegation ‘had been made- in"his pétition or
affidavit in regard to the Petmoner s political opinion, dlscnmlnatlon
based thereon, or advérse action based on his trade: union actMt:es
.Although thereis a passing reference in his written subnifssioAs o
‘Articles 12(2)’ and 14(1)(d), there is not even an averment, let alone
gvidence, in regard to any facts tending to support these allegations.
The Petitioner'is not entitled to rely on any such allegations’ éven if
-“such matters had been duly pleaded the Petitioner has hot dlscharg'e‘d
the burden which lies dponhim to satisfy this Court of the truth of Ris
allegations. The allegations based on Artlcles 12(2) and T4( t)(d)
" have necessanly to be rejected

At the commencement of the heanng. Iearned State C.ounsel rarsed
two prelsmrnary objections:

. (a) The Petmoner had faaled to file wntten submrssrons as reqwred
by Rule 65(1)()‘)

(b) The petmon should be rejected for non-compllance with Artlcle
126(2)..in that it had been filed more than one month after the
mfnngement complarned of.-

N

THE PREUM)NAHY OBJECTlONS

Although copies of the. written submrssrons had not been served an
the Respondents .and were not.in the record, Junior Counsel for the
Petitioner stated from the Bar that written submissions had been filed .
with the petrtron and tendered ¢opies, thereof. Leamed State Counsel
accepted this statement, and thhdrew this’ objectron ' .

After hearmg Counsel on both sides, it became apparent that the
question of compliance with Article 126{2) depended on whether the
infringement complamed of occurred on or about 8.1 .86, upon the
refusal to restore the name of the Petitioner to the waiting list, in which
event the petition had not been filed. within one month, or on or about.
© 27.5.87, upon_the Petitioner’s final @ppeal being refused, -in which
event the petition had been filed in'time. We therefore decided to hear
Counsel in regard to’ the applrcatvon ntselfm order to determme when
the alleged infringement had o&curred. :
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‘The principal complaint of the Petitioner is that.his name had not

been restored ta the waiting list upon, or soon after, his reinstatement
in service, with the consequence that he was not immediately

allocated quarters. If such non-restoration was not in violation of

“fundamental right, the Petitioner cannot seek.relief in proceedings .

under Article 126, however wrongful it may have been (Elmore Perera

v. Jayawickreme). (1).If such non-restqration was in violation of a.

fundamental right; and it is on this assumption that we have to decide

the preliminary objection, the Petitioner was entitled to apply under -

Article 126(2) within one month of the receipt of letter dated 8.1.86.
It is clear, therefore, that the Petitioner's case must be that there had
been a violation of his fundamental right on or about 8.1.86.

It was the Petitioner’s contention, however, that although he might
have been entitled to apply to this Court in January or February 1986,
it was the refusal of his final appeal that constituted the operative
infringement for the purpose of computing. the: time-limit of one

month. This contention is unterable. If a person is entitled to'institute -

proceedings under Article 126(2) in respect of an infringement at a
certain point of time, the filing of an appeal or an application for relief,

whether administrativeé or judicial, does not in any way prevent or

interrupt the operation of the time-limit. Thus a person aggrieved by an
unlawful arrest may institute civil. proceedings for damages for
wrongful -arrest or may complain to the Ombudsman, under Article
_156. If he is'unsuccessful, in that his action or complaint is dismissed,
Jhe cannot claim that the computation of time for the purposes of a
subsequent petiton under Article 126(2) commences from the date of
such dismissal. That example relates to a judicial or constitutional
remedy: the position of an aggrieved person can hardly be betterif he
opted to pursue an administrative remedy. The Constitution provides
for a sure and expeditious remedy, in the highest Court, to be granted

-according to law, and not subject to the uncertain discretion of the ..

very Executive of whose. act the aggrieved person complains; if he
decides to pursue other remedies, particularly administrative
remedies, the lapse of time: will (save in very exceptional

~ circumstances) result in.the former remedy becomlng unavallable to .

“him.

" In Sinwardene v. Rodrigo, ( 2) the petitioners had ben granted leases -
-under the Land Reform Law which were cancelled in 1979 ; they did. -
not vacate these allotments, and by notice dated 23.8.82 it was -
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" announced that these allotments would be distributed to persons who
_had the qualifications. therein specified. Several of the petitioners filed
- applications in the Court of Appeal in September 1982 for writs to
quash that notice and to protiibit action being taken in terms thereof it
. was alleged that the action proposed to be taken in terms of that .
notice was in breach of the petitioner’s fundamental rights. Those
applications were later withdrawn, and applications were made under
Article 126. It was held that the period of one month should be
calculated from the date the petitioners became aware of the notice
dated 23.8.82; thus the period when the matter was pending in the
Court of Appeal was not treated as-a suspension of, or. mterruptlon to,
the operation of the time limit. . .

t appears that had the petitioners pursued the appllcatlons made to
the Court of Appeal, a reference to this Court would have been
required under Article 126(3); but the interesting question whether a -
pefitioner who has delayed for over one month may nevertheless apply
by way of writ to the Court of Appeal, and bring his grievance before

“this Court by means of a reference under Amcfe 126 (3) does not have
1o be decided in this case. ~

Apart from that possibility, any other interpretation of Article 126(2)
would preciude expeditious disposal which is its undoubted object. An
aggrieved person who chooses not to pursue his constitutional
remedy, and later finds that other remedies are of no avail, can grant
himself an extension of time, by the simple devise of filing yet an
. appeal; if he had previously appealed only to the Secretary to the

Ministry, he will appeal to the Minister; or from the Minister, to the
Prime Minister; and then to the President; or he will make a second or.
& third appeal, before ultimately deciding to petition this Court. Article
- 126 neither permits, nor was intended to permit, such a course of
action: on the contrary, the remedy under Article 126 must be availed
of at the earliest possible opportunity, within the prescribed time, and -
if not so availed of, the remedy ceases to be available.

In Hewakuruppu v. de Sitva (3} the Tea Commissioner had refused
the petitioner’s application for a subsidy on 18. 10.83; he did not
apply to this Court under Article 126{2) within one month, and on
13.7.84 appealed to the Tea Board. In that appeal reference was-
made to instances where other persons, similarly situated. had
allegedly been granted subsidies: thus the petitioner had knowledge,
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before 13.7.84, of the acts by companson 10 Wthh he had been
subjected to unequal. treatment The decision of the Tea Board -
refusing relief was recelved by the petitioner. on '4.9.84, and -
" application to this.Court was made on.4.10.84. It was urged in that
‘case that the petitioner ‘was entitled to. exhaust administrative
remedies before invoking the jurisdiction of this Court, and that
. Article 126 should be liberally interpreted. Although a strong case was
established of unequal treatment, the Court nevertheless did.not grant
any relief as the petition was not filed in time. It was pointed out that
. the law did.not provide for an appeal to the Tea Board, and that it was
_the declsron of the Tea Commissioner which constituted the operative
refusal of the petitioner's application for a subsidy. It was further
observed that-in any event the delay of nine months in placung ‘the
' matter before the Tea Board could not be condoned :

In the case before us; the operatlve dec:snon was the refusal of the

. - petitioner’s request by letter dated 8.1. 86; the law makes no
" provision for-an appeal therefrom,-and the petition,- not having been -

. filed within one month thereof, is out of time: The petitioner has
neither a right nor a duty to exhaust administrative remedies, but must
come to this court promptly. Even if this Court has a discretion to .
grant refief,-a delay of several months cannot be condoned S

The provnsaons of Chapter XXVl section 5:1 of the Establishments
Code,  which weére not feferred to or relied on by Counsel at the
argument before us, have pertrnently been referred to by my’ brother
Séneviratne, -J., in his judgment; he regards these provisions as
“affording the petitioner a right of appeal against the the decision of the
-Director of Establishmenits: contained in letter dated 8.1.86.Even
“assuming that the petitioner’s subsequent letter dated 24.1.86 was
- .written in the exercise of this nght of appeal, that appeal was refused
by letter dated 2.4.86 sent in reply thereto; and even in relation to
that date, the petmoner is out of time. : .

. However, the effect_ of the conferr,n'ent_on‘this Court .of sole and
exclusive jurisdiction to hear and determine questions relating to.the
infringement of fundamental rights by executive or administrative.
action is two-fold; firstly, this Court cannot give relief under Article
126 in respect of an executive act though clearly or ﬂagrantly wrongful
unless it'is also an infringement of a fundamental right, and secondly o
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no other court or tribunal can hear or ,d”et'errriine' ‘any.question relating
to the infringément of a fundamental right by. executive or
admmlstratlve action, although it may give relief against other wrongful
acts

It is theréfore’ necessary 1o aﬁalyse the nature of a petmoner S
~ grievance. He may be aggrived by a decision adverse to him because it
Is,_discriminatory within the meaning of Article - 12( 1), or because,
. without being dlscnmmatory, it is wrongful in terms of the. applicable
“law or regulations. In the former case his only remedy is under Article
126(1); no other court or tribunal has jurisdiction. In the latter case,
Article 126(1) is inapplicable. Further, if in the forrer case he opted
to pursue some administrative remedy before some other tribunal, and
.if that tribunal did not grant him relief, the discrimination which he has
‘been subjected to is the original discriminatory decision, and is not the
decision of the appellate tribunal. If, therefore, the petitioner in this
case had in fact been subjected to discriminatory treatment by the
refusal of the Director of Establishments to restoré his name to the
‘waiting. list, no appellate tribunal or authority had jurisdiction. to hear
or determine that question; his .only remedy was by petition under
"Article 126. The decision of the appellate tribunal is not the source of
‘ dlscnmmatuon indeed, it would be proper for such a tribunal to decline
jurlsdlctlon on ‘the ground that Article 126° confers exclusive
jurisdiction on this Court. This the: right of dppeal, if any, which the
petitioner had under the.Establishments Code was only in respect of
othér wrongful acts; time spent in seeking 10 vindicate his
fundamental rights in such an appeal does not prevent or- delay the
operatlon of the time- I|m|t

- dt-is useful to appréciate that the remedy under Article 126(2)

-cannot be equated to the prerogative writs. Whether an applicant for

the latter remedy has a right. or a duty. to exhaust administrative

remedies, .or whether the Court has a discretion to withhold relief

where an applicant has failed to- seek-a passibly more-convenient or-
-expeditious remedy; or whether the: pursuit of an.administrative
remedy is an adequate excuse for delay, may all be questions relevant

to-the grant of the prerogative writs; but’'they have no bearing on -
Article 126. The conferment of exclusive jurisdiction on this Court and -
‘the imposition of a time-limit is consistent with the need for the

proengt invocatior ef the Lurrsd[ctroﬂ of thls Caurt
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- Counsel for the petitioner further contended that the provisions of
Article 126(2) were directory only, and not mandatory: a question
which has been considered in several decisions of this Court.

This question appears to have first been considered in Mahenthiran
v. Attorney General (4). The acts of torture complained of were
alleged to have been committed on-26.5.80, and the petitioner had
been produced before a Magistrate on 28.5.80 who remanded him to
Prisons custody. On that occasion Counsel seems to have watched
the'interests of the petitioner. The petitioner alleged that he was able
to obtain proper legal advice only on 19.6.80. Appllcat|0n was made
to this Court on 4.7.80: 8 days late. It was held: ‘ -

"Article 126 reduires that the application to the Supreme Court
must be made within one. month of the date of the alleged
infringemeant of the fundamental right. The petmon is clearly out of
time. ‘ .

Mr.. Pullenayagam however contended that the time limit in Article
126 is not mandatorty but only directory, and that this Court has a
- discretion, in a fit case, to entertain an application outside the time
limit. Counsel for the State referred us to the time limits laid down in
, Artlcle 126 and argued that the limits have been put in with a
_purpose and the- Court should give effect to these time limits.
-~ Although there is much substance in the latter contention, it is
unnecessary to decide the question now, as we are not dnsposed to
. entertain the application even if a discretion, as stated by. Mr.
Pullenayegam, is vested in .us. The explanation. given by the
petmoner for the delay in presentmg this petition does not |n our
view provide an adequate excuse for his delay T

' ~ln Jayawardena v. Attorney General {B)-an apphca”tion made more
than one month-after the alleged infringement was refused on the-
.ground that the jurisdiction of this Court cannot be exercised after the
lapse of one month from the date of the executive or administrative
- act complained of. In Gunawardena v. Senanayake (6) an .application
‘made more than one month ‘after the alleged infrngement was
dismissed. In Hewakuruppu.v. de Silva (7) leave to proceed was
refused where the time limit had expired. All these cases proceeded
on the basis that the time limit is mandatory, although not expressii-so
stated, and the question whether the Court should exercise -any
' dlscretnon in favour of the petitioner was accordmgly not considered.
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_ In Hewakuruppu v. de Silva'(3) too the question whether the time
limit was mandatory or directory was not expressly discussed, but the
possibility that the Court has a discretion. is adverted to, although in
the particular clrcumstances of that case the Court was of the view
_ that the delay'was excessive.

" These decnsuons were,v consndered,in Edirisuriya v. Navaratnam, (8)
and while reiterating that the time - limit of one month set out in Article-
126(2) is mandatory, it was held that this Court has a discrétion in a
_ fit case to entertain an application made after the expiry thereof, but

that in such cases the petitioner must provide an- adequate excuse for
the delay. Although, rightly, no attempt was made .to define.that
exception, it is implicit in that decision that there is a heavy burden on
a petitioner who seeks that indulgence: In that case, the petitioner was
" held in custody, allegedly:incommunicado and therefore unable to-take
effective steps to invoke the jurisdiction ‘of this Court (see also
Siriwardena'v. Rodrigo, {supra). Had this fact been established, on the
principle /ex non cogit ad impossibilia the petition would have been
entertained. Ranasmghe J. as he then was (with Sharvananda, C.J.,
agreeing) held on the facts that the petitioner did have adequate
access to has lawyers, but Wanasundera, J., held that the extent of
. such access did not constitute the minimum of “facilities, time and
freedom that is reasonably expected by the law in the case of a person

so placed, so as to enable him to. discuss his case and instruct - .

counsel.” Though there was disagreement as to the appllcatuon ofthe
-principle. It was agreed that time runs unless there is a grave restraint
on the freedom to take effective steps to invoke the lunsductlon of this

Court.

The time limit of ohe ‘month prescribed by' Article 126(2) has thus
been’ consistently treated as mandatory; where however by the very
act complained of as being an infringement of a petitioner’s
fundamental right, or by an independent act of the respondents
concerned, he is denied such facilities and freedom (including access
to legal advice) as would be necessary to involve the jursidiction of this
court, this Court has discretion, possibly even a duty, to entertain an
application made within one moniths after the petitioner ceased to be
subject to such restraint. The question whether there is a similar
discretion wheére the petitioner’s failure to apply ini time is on account -
of the act of a third party, or some natural or man-made dlsaster

-~would Have 16 be considered in an appropriate case when it arises.
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~ Counsel for the Petitioner’ also referred us to Vlsuva/mgam V.
L/yanage (9). in which the majorlty of this Court held that the
provisions of Article 126(B) — requiring this Court to dispose of any
petition-under Article 126 within two months of the filing thereof — are
directory only, and not mandatory. By a parity of reasoning; he urged,
Article 126(2) must also be regarded as directory only. Itis clear from
the majority judgment (at page 226) that the reason for holding the
time limit in Article 126(5) to be directory was that the fundamental
right 'sought to be vindicated by an aggrieved party cannot be lost or
denied “for no fault of his”; the lapse of the Court, in failing to dispose
of an application within two months cannot operate to deprive him-of
his rights, -in the absence of specific provision to that effect. This
confirms my view that “fault” or delay on the part of a petitioner does .
‘not enutle hrm to clalm an extensuon “of the time I|mrt under Article
‘126(2) . ,

Three pnncrples are thus discernible in regard to the operatron of the
time hmrt prescnbed by Article 126(2). Time begins to run when the
’mfrrngement takes pIace |f knowledge on the part of the petitioner is
requrred (e.g of other instances by comparison with which the
treatment meted out to him becomes dlscrlmmatory) time beglns to .
‘run only when both in fringement and knowledge exist (Siriwardenia i V.
:_Rodrlgo (2) -The pursurt of other remediés, ‘judicial or administrative,
"does not prevent or interrupt the operation of the time limit, While the
time limit is mandatory, in exceptional cases, on the application of the
prrncuple lex non cogit ad. rmpossrb///a if there i$ no lapse, fault or delay
“on the part of the petitioner, this Court has a dlscretron to entertam an
applrcatlon made out of tlme ‘

The prehmmary objection must therefore be upheld and the petmon :
has to-be dismissed on this ground ' . : .

DISCRIMINATION CONTRARY TO ARTICLE 12(1):

" The first of the allegations made by the Petitioner, in support of h|s _
plea of discriminatory treatment, is without foundation; it is clear from
. he correspondce between J. D. Silva and the Director of:
= stablishments that a letter-sent to the former regarding the allocation
: )f a house was.not received by him; upon his failure to respond, a
.,otation was made against his name (probably referable to section’
+:3:9 of the Code) that he was not interested. in quarters; upon an
>opeal made by hlm statrng that he had not recerved the aforesald .
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letter, it was found that the létter had not been sent by registered post
as required, and accordingly he.was requested-to meet the 4th.
Respondent regarding the. allocatron of quarters: quarters were
allocated to him, but he refused to accept the same, and- thereupon
his name was deleted from the waiting . list; perhaps under. section
4:3:9it would have been more correct to have placed his name at the
‘bottom of the waiting list. Companson of these two instances does.
not support ‘a complaint: of dlscrrmmatory treatment.in regard to the
non-restoration of the Petitioner’s name to the waltmg list. Although _
“the Petmoner and J. D. Silva may have been in the same class or
category, in that they were of the same wamng list, the .
,cnrcumstances in which their namet were deleted and passed over,
respectively, were completely different. In the one case, J. D. Silva, an
eligible applicant, was overlooked due.to the farlure to.notify him.in the -
usual ranner; his name was not deleted on that occasion. In the. other
case, the Petitioner's name was deleted, and he was not allocated
guarters, as he was then an apphcant who had ceased to be eligible. in
the -former ‘case, the error, when discovered, was. corrected in the
Iatter what was done in 1984 not having been an error,- but being
g otlon in conformity with the relevant rules, no qguestion of correcting
an error .arose. Since the Petitioner’s reinstatement (unlike that of
non-strikers) Was not with the nght 10 continue to enjoy all the rights
and privileges to which he was prevrousiy entltled he had no right

,thereby to be restored to the waiting list. Apart from the foregoing
facts, qur attention was not drawn. te any rule or practlce relating to_
the restoration of names to. the waiting list. There has thus been no.
invidious dlscnmlnatron neither unequal treatment of equals nor equal
treatment of unequals (see Elmore Perera'v. Jayawickreme (10)). It is
also relevant to mention that the Petmoner appear to have been aware ’
of the restoration of J. D, Silva’s name to the waiting list (which tock
glace in late 1986) at the trme he submrtted his . second appeal on -
1 87

.-

In regard to the other three allegatlons the Respondents claim that -
the allocations were made in terms of sectron 4:4:1. Al the persons‘
mentroned held offices of responsibility,” ranging - from that of
Vlce-Chancellor Public Relations Officers of Ministries, and Private
Secretary or Personal Assistant to a Minister or deputy anster Itis
not suggested that they were -of the same category, i.e.:” clerical
Officers, as the Petitioner ; or that they-had been allocatéd quarters of
the same grade as that-applied for by the Petitioner;-they would thus
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not even have been on the same waiting list. it is for the Petitioner to
-prove his allegations to the satisfaction of the Court (Jayasena v.
Soysa (10), Velmurugu v. Attorney-General (11), Elmore Perera (1)
at 298-300). Here, the Petitioner’s allegation that these persons
-were not on the waiting list and/or were not eligible for General Service
Quarters amounts to an allegation that quarters were allocated .in
breach of the relevant rules. Two wrongs do not make a right, and on.
proof of the commission of one wrong the equal protection of the law
cannot be invoked to-obtain relief in the form of an order compelling
commission of a second wrong (Mackie & Co. v.Molagoda (12)). Even
if the Petitioner’s allegation of wrongdoing were to be disregarded,
and if the persons specified are regarded as having been allocated
quarters in the exercise of the discretion under section 4:4:1, (as -
claimed by. the Respondents) the Petitioner cannot succeed in
establishing unequal treatment in the absence of proof that the
Petitioner and those persons were equals, in that they were in the
same class or category, and, more important, that they were
unequally treated. There is no allegation that the discretion ‘under
section 4:4:1 had not been properly exerciced: there is neither
suggestion nor proof that the Petitioner had even applied to- the
“Allocating Authority” to be considered under this provision; or as to
any circumstances relating to the Petitioner which might constitute the
“very special reasons” which would entitle him to be considered under
this rule. The Petitioner has thus failed to prove-even ong prior
instance which is necessary to serve as the basis of comparison
whereby the treatment meted out to the Petitioner may be shown to
be discriminatory (see Elmore Perera (1) at pages 297-298):

The third and fourth allegations are also irrelevant, for the reason
that the Respondents state that the original allocations were made in
1874 and 1977, before the Constitution came into operation, and
even if true cannot be used as the basis of a complamt of
discrimination. .

The Petitioner has thus failed to prove discrimination in violation of ,
Article 12(1), and for this reason too the petition has to be dismissed.

»-

" The Petition is therefore dismissed with costs fixed at Rs. 5QO.~

Application dismissed with costs fixed at Rs. 500.



