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SHAFEER
v.

DHARMAPALA

C O U R T  O F  A P P EA L.
W E ER A SE K ER A , J„
GRERO, J.
C . A. 2 1 /8 5  (F )
D. S. K A N D Y  1682 /R E  

SEPTEM B ER  15, 1 9 9 4 .

Proxy -  Appearance on Summons Returnable date -  S. 24, 27 Civil Procedure 
Code -  Authority given to an Attorney-at-Law -  What constitutes an appearance.

O n the sum m ons re tu rn ab le  d a te  1 2 .5 .8 2 , a n  A tto rn ey-at-L aw , ‘N ’ had  a p p e a re d  

for the 2nd  D e fen d a n t-A p p e lla n t a n d  m o ved  for a  d a te  to  file p ro xy a n d  answ er. 
The 2nd  D e fe n d a n t-A p p e lla n t w a s  a b s e n t. T h e  A tto rn e y -a t-L a w  for th e  plaintiff 
o b jected  to this app lication  a n d  m o v e d  C o u rt to  fix the  m atter for ex parte trial. 
Court m a d e  o rd er to call th e  c a s e  to  b e  fixed  for ex parte trial. T hereafte r the  case  

w as h eard  ex parte.

Held:

(i) A n A tto rn ey-a t-L aw  h as  no authority  u n d e r S . 2 4 , S . 2 7  of the  Civil P roced ure  

C o d e  to m o ve  C o urt for tim e to file Proxy a n d  A nsw er.

(ii) F illing o f p ro xy is th e  on ly  m a n ife s ta tio n  th a t c o u ld  c o n fe r authority  for the  

app o in tm ent of a  p erson  o n  b e h a lf of another. W h ere  tha t p erson  is a b s e n t that 
anterior authority has  to b e  th ere  b y  w a y  of a  proxy in o rd er to  co n fer authority. 
W h ere  there  has b e e n  no  such  an terio r authority, if th e  c lient a fte rw ards  rectifies  

w h a t has  b e e n  d o n e  o n e  c o u ld  e x p e c t  s u c h  a u th o rity  to  f lo w  to  'N '.  In  th is  

instance there  is no s u b s e q u e n t p ro xy g iv e n  to  'N ' th a t c o u ld  rectify  w h a t h ad  

taken  p la c e  on 1 2 .5 .8 2 .

An appeal from a ju d g m e n t o f th e  D istric t C o u rt of Kandy.

Case referred to:

1 . Tillakaratna v. Wijesinghe - 1 1  N L R  2 7 0

Faiz Musthapha, P. C„ w ith H. Withanachchi for D e fen d an t-A p p e llan t.

T. B. Dillimuni for P la in tiff-R espondent
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S e p te m b e r 1 5 ,1 9 9 4 .

WEERASEKERA, J.

This is an appeal from the order of the learned District Judge of 
Kandy dated 28.2.85 refusing to set aside the Judgment entered 
ex pa rte  against the 2nd defendant-appellant.

Counsel for the 2nd defendant-appellant argued that the order of 
the learned District Judge cannot stand for the reason that what had 
been evaluated by the Judge was whether there was appearance in 
fact, or not and whether the Attorney-at-Law. who is alleged to have 
appeared, had the authority to do so? The question therefore that 
would have to be examined is whether as a matter of law there was in 
fact an appearance on 12.5.82, the date on which the summon was 
returnable. On that date according to the Journal Entry an Attorney- 
at-Law by the name of Nagappapillai had appeared for the 2nd 
defendant-appellant and moved for a date to file a proxy and answer. 
The 2nd defendant-appellant was absent. The Attorney-at-Law for the 
plaintiff had objected to this application of Mr. Nagappapillai as the 
defendant was absent and moved that the case be fixed for ex pa rte  
trial. Learned District Judge had for an undisclosed reason, made 
order to call the case to be fixed for ex  p a rte  trial.

We have examined very carefully the submissions of President’s 
Counsel. We have also examined the Journal Entry of 12.5.82. We 
have also examined very carefully the affidavit of the 2nd defendant 
dated 25.5.82. to which the learned Counsel for the appellant 
adverted to. We have also examined the reasoning of the learned 
District Judge and the case of Tillakaratna v. W ijes inghe<n.

Learned Counsel for the appellant does not base his case and is 
not relying on the question of subsequent ratification inasmuch as the 
proxy which was filed on 26.5.82 was not that of Attorney-at-Law 
Nagappapillai but of another. Attorney-at-Law, Nagappapillai 
appeared on 12.5.82 and moved to file his proxy and answer. Clearly 
he had no authority to do so as envisaged by sections 24 and 27 of 
the Civil Procedure Code and we see no provision in the Civil 
Procedure Code for the Judge to permit this procedure. The question 
now that has to be determined is, did the affidavit filed on 25.5.82
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prior to the case being fixed for ex  p a rte  trial on 7.7.82 for 14.7.82 
give Nagappapillai Attorney-at-Law the authority to appear for the 
2nd defendant? The affidavit itself, in our view, does not specifically 
state that Nagappapillai has been given the authority. It contains a 
general statement to say that authority has been given to the 
Attorney-at-Law. The Attorney-at-Law on record from the 26th May is 
not Nagappapillai but another. In any event the filing of proxy is the 
only manifestation that could confer authority for the appointment of a 
person on behalf of another. Where that person is absent that 
anterior authority has to be there by way of a proxy in order to confer 
such authority. Where there has been no such anterior authority as it 
was decided in the case of Tillakaratna v. W ijesinghe (supra ) (,) if the 
client afterwards rectifies what has been done one could have 
expected such authority to flow to Nagappapillai. In this instance 
there is no subsequent proxy to Nagappapillai that could rectify what 
had taken place on 12.5.82. We are therefore of the view that learned 
District Judge had not misdirected his mind when he held that there 
is no appearance of the 2nd defendant on 12.5.82. In any event there 
are no reasonable grounds to satisfy the Court of the default of the 
appearance of the 2nd defendant-appellant. In these circumstances 
the appeal is dismissed with costs fixed at Rs. 325/-.

DR. ANANDA GRERO, J. -  I agree.

A ppea l dism issed.


