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The petitioner is a sugar importer who imported a consignment of sugar 
described as plantation white sugar. The petitioner having made the customs 
declaration (cus-dec) for 4.000MT of sugar had discharged 324MT on the 
basis of the cus-dec. The petitioner contends that when it has taken delivery of 
324MT, the 1 st respondent demanded the petitioner not to discharge the sugar 
cargo, as the cargo was not entitled to the duty free concessions as the 1st 
respondent has taken a decision to classify white sugar as being sugar that 
contains a maximum colour of 200 ICUMA units and any sugar above 200 
ICUMSA units would be classified as brown sugar. The petitioner contended 
that, the SLSI (4th respondent) had set a standard that plantation white sugar 
should contain a minimum polarization value of 99.2 degrees and its colour 
should be maximum of 500 ICUMA units and sugar less than 500 ICUMA units 
be classified as white sugar. The petitioner contended that the sugar imported 
had a colour of 400 ICUMSA units containing a minimum polarization value of 
99.4 degree. The petitioner also contended that the decision of the 1st 
respondent to classify white sugar as sugar containing colour of 200 ICUMA 
units and sugar about the number of ICUMA units being described as brown 
sugar is totally arbitrary, illegal and ultra vires.

The respondent's contention was that, the basis of levy of customs duties is 
under the Customs Ordinance and its determination according to tariff guide 
according to which sugar is not distinguished as brown sugar and white but 
evaluated on the basis of polarization value. The respondents also contended 
that there was suppression and misrepresentation of facts, and the basis of 
cus-dec disclosed frauds.

HELD:

(1) The classification of goods so far as the customs declaration and or 
inquiry is concerned is not by the 4th respondent (SLSI) whose 
classification has no binding effect on the Sri Lanka Customs. The 
SLSI Act has no provision directing the Customs to adopt its standards 
for such purpose.

Per Wijayaratne, J

"The petitioners voluntarily submitted samples to the Government 
Analyst with sugar containing the colour 654 ICUMSA units disproving 
the very argument of the petitioner relying on the SLSI standards was 
well within the knowledge of the petitioner and the fact that they 
suppressed the result of the analyst from court alone is sufficient to 
dismiss the application.
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Per W ijayaratne, J.

"The subm ission that no duty is leviable on any sugar w hether w hite or 

brown has no relevance to the m atter in issue, at the inquiry before the customs, 

because the application of section 4 7  can be on goods that are free of duty and  

the scope of the inquiry w as to include goods that are  free of any duty but still 

falling within the am bit o f section 47".

(2 ) T h e  consignm ent of goods that w as  im p orted 'needs classification/ 

categorization  by the C ustom s D epartm en t and  the determ ination  

w hether any duty is leviable on the sam e. This has to be determ ined  

by the C ustom s D epartm en t through the inquiry under sections 8  

and 47,

A P P L IC A T IO N  for a  writ of certiorari /  m andam us.

C a s e s  re fe rred  t o :

1. Kandy Omnibus Co. Ltd. Vs. Roberts (1 9 5 4 ) 5 6  N LR  2 9 3

2. Alphonso Appuhamy Ms. Hettiarachchi (1 9 7 3 ) 7 7  N LR  131

3. Moosajee Ltd. Ms. Eksath Engineers Saha Samanaya Kamkaru Samithiya 
- (1 9 7 6 -7 9 )  1 Sri LR 285 .

4. Hulangamuwa Ms. Siriwardene - (1 9 8 6 ) 1 Sri LR 275

5. Faleel Ms. Moonesinghe - (1 9 9 4 ) 2  Sri LR 501

6. Laub Ms. Attorney General - (1 9 9 5 ) 2  Sri LR 88

7. Malaffur and another Ms. M. B. Deragoda -(19 81 ) 2  Sri LR 4 8 3

8. Wijesekera & Co. Ms. Principal Collector of Customs - (1 9 5 1 )  - 5 3  

N LR  329.

M. A. Sumanthiran with Ms. Aruiananthan for Petitioner.

Farzana Jameel, Senior S tate Counsel, with Janak de Silva, S tate  Counsel 

for respondent.

Cur. adv. vult.
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June 29 , 2005 ,
WIJEYARATNE, J.,

T h e  1 st P e titio n er is th e  s u g a r im p o rter w h o  im p orted  a  co n s ig n m e n t of 
1 0 ,0 0 0  m e tric  to n s  d e s c rib e d  a s  P la n ta tio n  w h ite  s u g a r from  P a p u a  N e w  

G u in e a  on  board  th e  vessel "E ver Bright" w hich  berthed  in C o lom bo  H arbour 

on 0 4 .1 0 .2 0 0 4 .  T h e  P e titio n ers  h av in g  m a d e  cu sto m 's  d ec la ra tio n  (C U S -  

D E C ) fo r 4 ,0 0 0  m e tric  to ns  of s u g a r h a d  d is c h a rg e d  3 2 4  m e tric  tons on  

th e  b a s is  o f su ch  C U S -D E C .

T h e  P e titio n e rs  ta k e  up th e  position  th a t on  0 5 .1 0 .2 0 0 4  w h e n  it h as  

ta k e n  d e liv e ry  o f sa id  3 2 4  m e tric  to ns , th e  S ri L a n k a  C u s to m s  u n d e r th e  

1s t R e s p o n d e n t d ire c te d  th e  O ffic e r  of th e  1st P e tit io n e r to  c e a s e  to  

d is ch arg e  th e  s u g a r ca rg o . T h e  P etition er w a s  in fo rm ed  th e  ca rg o  w a s  not 
en titled  to  th e  d u ty  fre e  c o n c e s s io n  a s  th e  1 st R e s p o n d e n t h a s  ta k e n  a  

d ec is io n  to  c la ss ify  w h ite  s u g a r a s  b e in g  s u g a r th a t c o n ta in s  a  m a x im u m  

co lo u r of 2 0 0  IC U M S A  units a n d  a n y  s u g a r a b o v e  2 0 0  IC U M S A  units 

w o u ld  b e  c la ss ified  a s  B row n  S u g a r. T h e s e  P e titio n e r 's  co n ten tio n  th a t  

th e  Sri L a n k a  S ta n d a rd s  Institu tion  th e  4 th  re s p o n d e n t h as  se t s ta n d ard  

fo r sa id  p lan ta tio n  w h ite  s u g a r b e  co n ta in e d  a  m in im u m  p o lariza tio n  v a lu e  

of 9 9 .2  d e g re e s  a n d  its co lo u r sh o u ld  b e  a  m a x im u m  of 5 0 0  IC U M S A  

units , a n d  s u g a r c o n ta in in g  les s  th a n  5 0 0  IC U M S A  units b e  c lass ified  as  

w h ite  sugar.

T h e  P e titio n e rs  a ls o  a lle g e d  th a t a  po licy  d ec is io n  w a s  ta k e n  by th e  

G o v e rn m e n t of S ri L a n k a  to  d is c o n tin u e  o r c e a s e  a n  im pos ition  V A T  an d  

im p ort d u ty  on  w h ite  s u g a r a s  w e ll a s  b ro w n  su g ar.

H o w e v e r, a  d u ty  of R s . 4 .5 0  p e r k ilogram  w a s  im p o s e d  upon im ports of 
b ro w n  s u g a r a n d  th is  d e c is io n  w a s  a n n o u n c e d  to  th e  s u g a r im p orters  

inc lud ing  th e  1 st P e tit io n e r a t a  m e e tin g  h e ld  a t th e  T re a s u ry  on o r a b o u t
0 1 .0 1 .2 0 0 4 . T h e  P e titio n ers  c o n ten d  th a t th e  s u g a r im p orted  h ad  a  co lour  

of 4 0 0  IC U M S A  units c o n ta in in g  a  m in im u m  p o la r iza tio n  v a lu e  of 9 9 .4  

d e g re e s  w hich  brings co n s ig n m e n ts  w ith in  th e  c lass ifica tio ns of p lantation  

w h ite  s u g a r in te rm s  of th e  s ta n d a rd s  s e t by th e  4 th  R e s p o n d e n t.

T h e  Petitioners a lleg ed  that th e  decision of th e  1 st R e sp on d en t to classify 

w h ite  s u g a r a s  s u g a r c o n ta in in g  th e  m a x im u m  c o lo u r of 2 0 0  IC U M S A  

units a n d  s u g a r a b o v e  th e  sa id  n u m b e r of IC U M S A  units b e in g  d esc rib ed  

a s  B ro w n  s u g a r is to ta lly  a rb itra ry , illeg a l a n d  u ltra  v ire s .
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T h e  P e t it io n e r s  a ls o  a l le g e d  th a t  a n  a lte r a t io n  o f th e  S L S I (4 th  

R e s p o n d e n t's )  th e  c la s s ific a tio n  o f w h ite  s u g a r  b y  th e  1s t R e s p o n d e n t  

a n d  re fu sa l to  re le a s e  th e  b a la n c e  c o n s ig n m e n t 9 6 7 6  m e tric  to n s  o f w h ite  

s u g ar, th e  P e tit io n e r  d e s c rib e d  a s  p la n ta tio n  o f w h ite  s u g ar, on  su ch  

p u rp o rte d  b a s is  o f d u tia b ility  on  th e  p a rt o f th e  1 st a n d  2 n d  R e s p o n d e n ts  

a r e  a rb itra ry , u n re a s o n a b le , illeg a l, null a n d  vo id  a n d  o f n o  fo rc e  o r a v a il in 

law . O n  su ch  b a s is  th e  P e tit io n e rs  s o u g h t th e  g ra n t o f s e v e ra l m a n d a te s  

of w rits  o f c e rtio ra ri, m a n d a m u s  a n d  in terim  re lie f a s  c o n ta in e d  in p ra y e rs  

'a ' t o 'q 'o f  th e  P e titio n .

G iv e n  n o tic e  th e  1s t to  3 rd  R e s p o n d e n ts  filed  th e ir  o b je c tio n s  to  th e  

a p p lic a tio n  a n d  th e  R e s p o n d e n ts  u rg e d  th a t th e  b a s is  o f le v y  o f c u s to m s  

d u ties  is u n d e r th e  p ro vis ions o f C u s to m s  O rd in a n c e  a n d  its d e te rm in a tio n  

a c c o rd in g  to  Tariff G u id e  m a rk e d  2 R 1 5 .  A c c o rd in g  to  w h ic h  s u g a r  is not 
d is tin g u is h e d  a s  b ro w n  s u g a r  a n d  w h ite  b u t e v a lu a te d  on th e  b a s is  o f 
p o la r iza tio n  v a lu e . T h e y  a ls o  u rg e d  th a t th e  c u s to m s  did  n o t g o  b y  th e  

s ta n d a rd s  s e t b y  th e  4 th  R e s p o n d e n t to  d e te rm in e  th e  c la ss ifica tio n  of th e  

g o o d s  a n d  th e  le v y  o f d u ty  a c c o rd in g  to  th e  s ta n d a rd s  s e t b y  th e  4 th  

R e sp o n d en t.

It w a s  th e ir  co n te n tio n  th a t e v e n  if it is to  b e  a c c e p te d  fo r th e  p u rp o s e  of 

a rg u m e n t th a t a n y  s u g a r  b e y o n d  th e  unit v a lu e  o f 5 0 0  IC U M S A  is to  b e  

c o n s id e re d  b row n  s u g a r th e y  fu rth er to o k  up th e  position  th a t th e  purpo rted  

c e rtif ic a te  is s u e d  b y  th e  4 th  R e s p o n d e n t's  e m p lo y e e  is d is c la im e d  b y  th e  

4 th  R e s p o n d e n t ins titu tion  a n d  th e  re p o rt o f th e  G o v e rn m e n t A n a ly s t on  

s a m p le s  su b m itted  by v e ry  P e titio n e rs  in d ic a te s  th a t it h a s  a  co lo u r o f 6 5 4  

IC U M S A  units w h ich  fac t th e  P etitioners  d id  not d isclose. T h e  R e s p o n d e n ts  

a ls o  u rg e d  th a t th e  1 st a n d  2 n d  R e s p o n d e n ts  a re  e n tit le d  to  in v e s tig a te  

a n d  in q u ire  into  th e  m a tte r  of c lass ifica tio n  of c o n s ig n m e n t of g o o d s  vis-a- 
vis C U S -D E C  s u b m itte d  b y  th e  P e titio n er. T h e y  s o u g h t a  d is m is s a l o f th e  

P etition  on th e  bas is  of su p press ion  of m a te ria l fac ts  a n d  m is rep re se n ta tio n  

o f fa c ts  a n d  fu rth e r  on  th e  b a s is  o f C U S -D E C  w h ic h , th e y  s u b m itte d , 

d is c lo s e d  fra u d s .

W h e n  th e  m a tte r  w a s  ta k e n  up  fo r a rg u m e n t le a rn e d  c o u n s e l fo r  th e  

P e tit io n e rs  to o k  p a in s  to  d e s c rib e  th e  p ro c e s s  of c la s s ific a tio n  a n d  th e  

u se  o f S ri L a n k a  S ta n d a rd s  Ins titu tion  s ta n d a rd s  fo r th e  id e n tifica tio n  of 
g o o d s . H is  a rg u m e n t w a s  th a t th e  C u s to m s  D e p a rtm e n t is b o u n d  to  fo llow  

th e  s ta n d a rd s  s e t b y  th e  S L S I, th e  4 th  R e s p o n d e n t. H e  e v e n  re fe rre d  to  

th e  o b je c ts  a n d  s c o p e  of th e  4 th  R e s p o n d e n t.
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H o w ever, w h a t th e  lea rn ed  counsel fa iled  to  establish is th a t th e  C ustom s  

D e p a rtm e n t is o b lig e d  to  fo llo w  th e  s ta n d a rd s  se t b y  th e  4 th  R e s p o n d e n t  

in th e  c a te g o riz a tio n  o f g o o d s  b y  th e  C u s to m s  D e p a rtm e n t a n d  th e  1 st 
a n d  2 n d  R e s p o n d e n ts  in th e  im p os itio n  o f im p o rt o r e x p o rt d u ties  o r to  

re la te  th e  d u ty  fre e  s tru c tu re  to  su ch  g o o d s . T h e  S L S I A c t, N o . 6  o f 1 9 8 4  
ce rta in ly  h a s  n o  provis ion  d irec tin g  th e  C u s to m s  to  a d o p t its s ta n d ard s  for  

such  p u rp o se .

It is m y  v ie w  th a t th is  pos itio n  w a s  v e ry  c le a r  in th e  m in d s  of th e  

P e titio n e rs  w h o  th e m s e lv e s  h a v e  s u b m itte d  s a m p le s  d ra w n  from  th e  

c o n s ig n m e n t o f s u g a r to  th e  G o v e rn m e n t A n a ly s t fo r c la ss ifica tio n  an d  

identification  of co lo u r in te rm s  of IC U M S A  units. T h e  P e titio n ers  c o n c e d e  

h av in g  su b m itted  s a m p le s  fo r an a ly s t a n d  it is fo r n o  o th e r p u rp o se  than  to  

class ify  th e  g o o d s  a s  th e y  d esc rib ed  th e  c o n s ig n m e n ts  a s  p lan ta tio n  w hite  

su g ar. T h is  is a  c le a r  a d m is s io n , th e  p ro p e r a u th o rity  is th e  G o v e rn m e n t  

A n a lys ts  a n d  th e  c lass ifica tion  o f g o o d s  so  fa r  a s  th e  C u s to m s  d ec la ra tio n  

a n d  o r inq u iry  is c o n c e rn e d  is n o t b y  th e  4 th  R e s p o n d e n t S L S I w h o s e  

c la ss ifica tio n  h a s  no  b in d in g  e ffe c t o n  th e  S ri L a n k a  C u s to m s , u n d e r th e  

1 st R e s p o n d e n t.

In m y  v ie w  it is b e c a u s e  th e  P e titio n er so  m e re  co n ven tion  report b y  the  

G o v e rn m e n t A n a ly s t to  b ring  it w ith in  th e ir  c la ss ifica tio n  of p la n ta tio n  of 

w h ite  s u g a r a n d  no t fa ll w ith in  th e  c a te g o r iz a tio n  of g o o d s  b y  th e  1st 

R e s p o n d e n t. It is s ig n ifican t to  n o te  th a t upon vo lu n tary  su bm iss ion  by the  

P e tit io n e r  th e  s a m p le s  o f th e  c o n s ig n m e n ts  o f s u g a r  im p o rte d , th e  

G o v e rn m e n t A n a lys t h a s  repo rted  it to  co n ta in  6 5 4  IC U M S A  units bringing  

th e  s a m e  w ith in  th e  c la s s ific a tio n  o r c a te g o ry  o f b ro w n  sugar.

E v e n  a c c o rd in g  to  th e  s ta n d a rd s  s e t b y  th e  4 th  R e s p o n d e n t, th e  

re s p o n d e n ts  h a v e  su b m itte d , th a t th e  re p o rt o f th e  G o v e rn m e n t A n a lys t 

2 R 3 ,  c e rtifie d  th a t th e  s u g a r im p o rte d  fe ll w ith in  th e  d escrip tio n  of B row n  

su g ar. It is to  b e  n o te d  th a t th e  P e tit io n e r h av in g  th e  b e n e fit of th e  reports  

o f th e  a n a ly s is  d o n e  b y  th e  G o v e rn m e n t A n a ly s t n e ith e r su b m itted  it to  

th e  1s t a n d  2 n d  R e s p o n d e n ts  n o r to  th is  C o u rt, in s u p p o rt of th e ir  c la im  

th a t th e  c o n s ig n m e n t o f s u g a r im p o rte d  is w h ite  s u g a r a n d  not b row n  

s u g ar, k n o w in g  v e ry  w e ll th a t th e  re su lt o f th e  a n a ly s is  d id  not support 

th e ir  c o n te n tio n . It is th is  pos itio n  th a t th e  R e s p o n d e n ts  re fe rre d  to  as  

s u p p re s s io n  o f m a te r ia l fa c ts . L e a rn e d  c o u n s e l fo r th e  P e titio n e r in th e
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c o u rse  o f h is a ru g u m e n t p ro p o s e d  to  su b m itted  th a t th o u g h  th e  P e titio n ers  

c o n c e d e  th a t  fa c t  o f h a v in g  s u b m itte d  s a m p le s  fo r  a n a ly s is  b y  th e  

G o v e rn m e n t A n a ly s t, th e y  d id  n o t re c e iv e  th e  re p o rt fro m  th e  G o v e rn m e n t  

A n a ly s t a n d  th a t is w h y  th e  s a m e  is n o t re fe r re d  to  in th e ir  a p p lic a tio n  to  

th is  C o u rt.

H o w e v e r  in th e  c o u rs e  o f  th e  a r g u m e n t  le a rn e d  c o u n s e l fo r  th e  

R e s p o n d e n t th ro u g h  th e  p ro d u c tio n  a n d  s u b m is s io n  o f re le v a n t re g is te rs  

m a in ta in e d  b y  th e  D e p a r tm e n t o f th e  G o v e rn m e n t 'A n a ly s t  e s ta b lis h e d  

th a t v e ry  e m p lo y e e  w h o  h a d  su b s e q u e n tly  m a d e  s ta te m e n t to  th e  cu sto m s  

h a s  c o lle c te d  th e  re p o rt. In  th e  c o u rs e  o f th e ir  in v e s tig a tio n  it w a s  fu rth e r  

d is c lo s e d  th a t it w a s  th is  v e ry  e m p lo y e e  o f th e  1 st re s p o n d e n t w h o  m a d e  

fra u d u le n t a tte m p t to  d e fra u d  th e  re v e n u e  b y  im p ortin g  th e  c o n s ig n m e n ts  

o f s u g a r a s  p la n ta tio n  w h ite  s u g a r h a s  c o lle c te d  th is  re p o rt. A c c o rd in g ly  it 
is m a d e  q u ite  c le a r  th a t a s  a t th e  tim e  o f p re s e n tin g  th is  a p p lic a tio n  to  th is  

C o u rt s e e k in g  s e v e ra l m a n d a te s  o f w rits  a s  s o u g h t th e re in  th e  P e titio n e rs  

w e re  fu lly a w a re  o r a t  le a s t o u g h t to  h a v e  b e e n  a w a re  th a t th e  re p o rt o f th e  

G o v e rn m e n t A n a ly s t m a d e  on  th e  v o lu n ta r ily  s u b m is s io n s  o f s a m p le s  b y  

th e  P e tit io n e r d id  n o t s u p p o rt th e ir  c o n te n tio n  th a t th e  c o n s ig n m e n ts  o f 

s u g a r  b e in g  th e  p la n ta tio n  w h ite  s u g a r  a n d  n o t b ro w n  s u g a r, a s  th e  

P e titio n e rs  a re  n o w  try in g  to  m a k e  o u t. It w a s  a ls o  e s ta b lis h e d  b y  th e  v e ry  

s ta te m e n t on  b e h a lf  o f th e  P e tit io n e r th a t  th e y  d id  n o t re c e iv e  th e  re p o rt  

w h e n  in fa c t th e ir  e m p lo y e e s  h a v e  c o lle c te d  th e  re p o rt, a n  a tte m p t on  th e  

p a rt o f th e  P e tit io n e r  to  s u p p re s s  th is  m a te r ia l fa c ts  is w illfu l a n d  w ith  

u lte rio r m o tiv e  o f n o t d is c lo s in g  th e  tru e  p o s tilio n  to  th is  C o u rt.

In th e  c o u rs e  o f th e  a rg u m e n t th e  R e s p o n d e n t's  c o u n s e l re fe r re d  to  

re su lt o f on  g o in g  in v e s tig a tio n  w h ic h  re v e a ls  th a t th e  P e tit io n e rs  h a d  a  

d e s ig n  to  a v a il th e  b e n e fit  o f d u ty  f re e  im p o rts  b y  d e s c rib in g  th e  a rtic le s  

d iffe re n tly  fro m  its tru e  p o s itio n s , w h e n  c o m p a re d  w ith  th e  d o c u m e n ts  

d e c la ra tio n s  a n d  c o n n e c te d  d o c u m e n ts  s u b m itte d  to  th e  b a n k  fo r  th e  

p u rp o s e  of o b ta in in g  le tte rs  o f c red it fac ilitie s . A ll th e s e  d e s c rip tio n s  g iv e n  

th e re  v a ry  fro m  th e  tru e  c a te g o riza tio n  o f th e  c o n s ig n m e n ts  a n d  th e s e  a re  

re le v a n t to  th e  d e te rm in a tio n  a s  to  w h e th e r  a n y  d u tie s  a r e  p a y a b le , a r e  

m a tte rs  fo r  th e  C u s to m s ' D e p a rtm e n t.

It is n o t fo r  th is  C o u rt to  d e te rm in e  a n y  o f su ch  m a te r ia l fa c ts . T h e  

P e tit io n e rs  c o n c e d e  th e ir  h a v in g  s u b m itte d  th e  C u s to m s  d e c la ra tio n  a n d  

inqu iry  b e in g  c o m m e n c e d  b y  th e  1 s t a n d  2 n d  R e s p o n d e n ts  u n d e r se c tio n  

8  o f th e  C u s to m s  O rd in a n c e .
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In th e  e v e n t of th e  C u s to m s  D e p a rtm e n t u n d e r th e  1 st R e s p o n d e n t an d  

in v e s tig a tio n  c a rr ie d  o u t b y  th e  2 n d  R e s p o n d e n t re v e a lin g  th a t th e  

c o n s ig n m e n t o f g o o d s  d e s c rib e d  th e re in  d id  n o t a n s w e r  th e  descrip tio n  

g iv en  th e re , th e n  th e  m a tte r  fa lls  w ith in  th e  a m b it of se c tio n  4 7  of th e  

C u s to m s  O rd in a n c e .

T h e  a rg u m e n t of th e  c o u n s e l th a t th e re  is no  d u ty  p a y a b le  on s u g a r  

a c c o rd in g  to  th e  R e v e n u e  P ro tec tio n  O rd e rs  o r th e  C u s to m s  O rd in a n c e  
p u b lis h e d  in th e  G a z e tte  is n o t a  re le v a n t fac t fo r th e  re a s o n  th a t th e  

ap p lica tion  o f th e  provision  o f sectio n  4 7  of th e  C u s to m s  O rd in a n c e  did  not 
d e p e n d  on  th e  liability  o f g o o d s  fo r th e  lev y  of cu s to m s  d u ty  o r o th e rw is e .

S e c tio n  4 7  r e a d s : "T h e  p ers o n  e n te r in g  a n y  g o o d s  in w a rd s , w h e th e r  

fo r p a y m e n t o f d u ty  o r to  b e  w a re h o u s e d , o r for p a y m e n t of d u ty  upon  the  
tak in g  o u t o f th e  w a re h o u s e , o r w h e th e r  s u c h  g o o d s  b e  f r e e  o f  d u ty  

sh a ll d e liv e r to  th e  D ire c to r G e n e ra l a  bill o f e n try  of su ch  g o o d s ..............."

A c c o rd in g ly  th e  s u b m is s io n s  m a d e  b y  th e  le a rn e d  c o u n s e l fo r th e  

P etitio n er th a t no  d u ty  is lev ia b le  on a n y  s u g a r w h e th e r w h ite  or b row n  has  

n o  re le v a n c e  to  th e  m a tte r  in issu e , a t th e  inqu iry  b e fo re  th e  C u s to m s , 
b e c a u s e  th e  a p p lic a tio n  of s e c tio n  4 7  ca n  b e  on g o o d s  th a t a re  fre e  of 
d uty  a n d  th e  s c o p e  of th e  inq u iry  m a y  in c lu d e  th e  g o o d s  th a t a re  fre e  of 
a n y  d u ty  but still fa llin g  w ith in  th e  a m b it of sec tio n  4 7 .

T h e  a rg u m e n ts  on th e  p art o f th e  P e tit io n e r s p e c ia lly  th e  su b m iss io n s  

m a d e  b y  th e  co u nse l fo r th e  P e titio n er on  th e  e ffe c t of R e v e n u e  Pro tection  

O rd in a n c e , th e  a p p lic a tio n  of th e  le g a l p ro v is ion s  a n d  e ffe c t o f th e  s a m e  

on th e  G a z e tte  n o tifica tio n  X I to  X 4  th e re fo re  h a s  no  re le v a n c e  fo r th e  

m a tte r in issue  h e re  b e c a u s e  e v e n  if n o  d u ty  w a s  lev ia b le  in v ie w  of a n y  of 
th is  no tifica tio n , o r a n y  su ch  notifica tio n  not h av in g  th e  e ffe c t o f law  still 
th e  1s t a n d  2 n d  R e s p o n d e n ts  a r e  e m p o w e r e d  u n d e r  th e  C u s to m s  

O rd in a n c e  to  p ro c e e d  w ith  th e ir  investig ation  to  e x a m in e  th e  c lassification  

of g o o d s  a n d  d e te rm in e  w h e th e r  th e y  a g re e  w ith  th e  d esc rip tio n  g iven  in 

th e  d ec la ra tio n  a d m itte d ly  m a d e  b y  th e  P etitioner. I a m  not in a  position to  

d is a g re e  w ith  th e  le a rn e d  c o u n s e l fo r th e  R e s p o n d e n t th a t th is a rg u m e n t  

w a s  a n  a tte m p t to  v a ry  th e  b a s is  o f th e  a p p lic a tio n  m a d e  to  th e  C o u rt. 
H o w e v e r  th e  u n d is p u te d  pos itio n  is th a t th e  c o n s ig n m e n ts  of g o o d s  th at 
w a s  im p orted  by th e  P e tit io n e r n e e d s  c la s s ific a tio n /c a te g o riza tio n  by th e  

C u s to m s  D e p a r tm e n t  th ro u g h  th e  1s t a n d  2 n d  R e s p o n d e n ts  a n d
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d e te rm in a tio n  w h e th e r  a n y  d u ty  is le v ia b le  on  th e  s a m e . T h is  h a s  to  b e  

d e te rm in e d  b y  th e  1 st a n d  2 n d  R e s p o n d e n ts  th ro u g h  th e  inqu iry  u n d e r th e  

p ro v is io n s  o f th e  C u s to m s  O rd in a n c e  m o re  p a rtic u la r  s e c tio n s  8  a n d  4 7  

th e re o f. P e n d in g  su c h  in q u iry  p ro v is io n  o f s e c tio n  1 2 5  a u th o r iz e s  a n d  

e m p o w e rs  th e  1s t a n d  2 n d  R e s p o n d e n ts  to  s e iz e  su c h  g o o d s . T h e  

P e tit io n e r h a s  s o u g h t th e  C u s to m s  in q u iry  to  p ro c e e d  a n d  th ro u g h  th e  

a rg u m e n t of th is  c a s e  w ith  th e  co n s e n t o f th e  P etitioner, th e  cu sto m  inquiry  

h a s  c o m m e n c e d  a n d  is p ro c e e d in g . In su ch  s itu a tio n , th e re  is n o  re a s o n  

fo r  th is  C o u r t  to  in te r fe re  w ith  s u c h  in q u iry  m e re ly  o n  th e  b a s is  o f 
c a te g o r iz a tio n /c la s s ific a tio n s  of g o o d s  a c c o rd in g  to 'th e  P e tit io n e r w h ich  

th ro u g h  th e  a c ts  of th e  P e tit io n e r itse lf p ro v e d  to  b e  d iffe re n t fro m  th e  

c la s s ific a tio n s  th e y  s o u g h t to  g iv e  th e  g o o d s .

B e s id e s  th e re  is a  p re s e n c e  o f m is re p re s e n ta tio n  a n d  s u p p re s s io n  of 
fa c ts . In th e  c a s e  o f Kandy Omnibus Co. Ltd Vs Roberts it w a s  

o b s e rv e d  th a t th e  P e tit io n e r  "m u st b e  fra n k  w ith  th e  C o u rt a n d  m u s t n o t 
s u p p re s s  m a te r ia l fa c ts  o r p ra c tic e  a n y th in g  like  d e c e p tio n ."

A g a in  in th e  c a s e  o f Alphonso Appuhamy Vs Hettiarachchi{2) P a th ira n a , 

J o b s e rv e d  th a t "th ere  is a lw a y s  th e  n e e d  fo r a  full a n d  fa ir d is c lo s u re  o f all 
m a te ria l fa c ts  to  b e  p la c e d  b e fo re  th e  C o u rt w h e n  a n  a p p lic a tio n  fo r a  w rit 

o r in ju nc tio n  is m a d e  o f o th e r  w o rd s , so  r ig o ro u s  is th e  n e c e s s ity  fo r  a  full 
a n d  fa ir  d is c lo s u re  of a ll m a te r ia l fa c ts  th a t th e  C o u rt w ill no t g o  in to  th e  

m e rits  of th e  a p p lic a tio n , bu t w ill d is m is s  it w ith o u t e x a m in a tio n ."

In th e  c a s e  o f Moosajees Ltd Vs Eksath Engineru Saha Samanya 
Kamakru Samithiya (3) Hulamgamuwa Vs Siriwardenaf4) and Faleel Vs 
Moonesinghe(5). F o llo w in g  th e  d e c is io n s  re fe rre d  to  a b o v e , re fu s e d  th e  

a p p lic a tio n  fo r w rits  on  th e  fa ilu re  o f th e  P e tit io n e r to  d is c lo s e  th e  m a te r ia l 
fa c ts  in h is  p le a d in g s .

In th e  c a s e  o f Laub Vs Attorney-General<6).C o u rt e v e n  fo u n d  th a t th e  

a p p lic a tio n  co u ld  b e  d is m is s e d  in limine a s  th e  P e titio n e r h a d  s u p p re s s e d  

m a te r ia l fa c ts  a n d  h a d  n o t a c te d  w ith  u b e rrim e i tid e s .

In th e  in s ta n t c a s e  th e  P e titio n e rs  v o lu n ta r ily  s u b m itte d  s a m p le s  to  th e  

G o v e rn m e n t A n a lys t w ith  s u g a r co n ta in ing  th e  co lour of 6 5 4 IC U M S A  units  

disproving  th e  v e ry  a rg u m e n t of th e  P etitioner relying on th e  S L S I s tand ards  

w a s  w e ll w ith in  th e  k n o w le d g e  o f the Petitioners and the fact that they 
s u p p re s s e d  th e  re su lt of th e  a n a ly s ts  fro m  th is  C o u rt a lo n e  is s u ffic ien t to  

d is m is s  th is  a p p lic a tio n . B e s id e  su ch  pos itio n  o f s u p p re s s io n  o f m a te r ia l
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fa c ts , th e  le g a l pos ition  is a ls o  c le a r  th a t th e  1 st a n d  2 n d  R e s p o n d e n ts  
a re  e n title d  to  in v e s tig a te  a n d  in q u ire  in to  th e  m a tte r  o f id e n tifica tio n / 
c a te g o riza tio n /c la s s ific a tio n  o f th e  c o n s ig n m e n ts  of g o o d s  im p o rted , in 
re lation  to  th e  descrip tion  g iven  in th e  C U S -D E C  an d  co n s ider w h e th e r th e  
g o o d s  a g re e d  to  d esc rip tio n  g iv en  in th e  C U S -D E C . To  in te rfe re  w ith  this  
d uty  b y  w a y  of a  m a n d a te  issu ed  in th is  C o u rt w o u ld  not b e  a  re v ie w  of an  
a d m in is tra tiv e  d ec is io n  b u t w o u ld  a m o u n t to  p re v e n tin g  th e  C u s to m s  
O rd in a n c e  b e in g  g iv e n  e ffe c t to , b y  th e  in te rve n tio n  of th is  C o u rt.

L e a rn e d  co u n se l fo r th e  P e titio n er sub m itted  th a t in th e  c a s e  o f Mulaffer 
and another Vs M. B. Dissanayake(7), th is C o u rt h av in g  h e ld  th a t “w h e n  
g o o d s  a re  correc tly  c a te g o r iz e d  a n d  co rrec t p articu lars  a re  g iven  in th e  bill 
of en try , in s is te n c e  th a t g o o d s  a re  co rre c tly  c la s s ifia b le  u n d e r a  d iffe ren t 
h e a d in g  w h ich  a ttra c ts  h e a v ie r  d u ty  is a  re fu s a l to  p erfo rm  a  pub lic  duty  
a n d  m a n d a m u s  w ill lie .”

T h e  sa id  ju d g m e n t fo llo w e d  th e  d ec is io n  in Wijesekera & Co. V s  The 
Principal Collector of Custom s(7), w h e re  it w a s  h e ld  th a t 'to insist upon  
th e  bill o f e n try  b e in g  inc o rre c tly  filled  up  in such  a  m a n n e r  th a t, upon  th e  
fa c e  o f th e  d o c u m e n t, th e  e x p o rte r w o u ld  b e  lia b le  to  p a y  a  h e a v ie r  expo rt 
d u ty  th a n  w a s  ju s tly  d u e , w o u ld  a m o u n t to  a  re fu s a l to  p erfo rm  a  pub lic  
duty. In th a t e v e n t m a n d a m u s  w o u ld  c le a rly  lie .”

In both th e s e  ca s e s , th e  m ost m ateria l fac t w a s  that goods w e re  correctly  
c a te g o r iz e d  a n d  c o rre c t p a rticu la rs  w e re  g iv en  in th e  bill o f en try , in o th e r  
w o rd s  tru e  p a rtic u la rs  a s  to  th e  quan tity , v a lu e , e tc  h as  b e e n  g iv en  in th e  
d ec la ra tio n .

In  th e  in s ta n t c a s e , it is n o t th e  pos ition  th a t th e  P e titio n e rs  h av in g  
g iv en  th e  tru e  p articu lars  o r co rrec t ca te g o riza tio n  of th e  goo d s  but a  c a s e  
of P e titio n e rs  a tte m p tin g  to  d e s c rib e  th e  g o o d s  u n d e r th e  c a te g o ry  w hich  
a ttra c te d  no  d u ty  a n d  a s  a  resu lt o f th e ir  o w n  a c t a n d  d e e d  in o b ta in ing  
G o v e rn m e n t A n a ly s t R e p o rt, e s ta b lis h e d  th a t th e ir  d escrip tion  of goo d s  in 
th e  Bill o f e n try  d id  n o t a g re e  w ith  th e  c o n s ig n m e n ts  o f g o o d s . T h e re fo re  
th e  a b o v e  d e c is io n s  h a v e  n o  a p p lic a tio n  to  th e  fa c ts  a n d  m a te r ia l in this  
c a s e .

A c c o rd in g ly  th e  a p p lic a tio n  of th e  P e titio n e rs  is d is m is s e d  w ith  costs  
fix e d  a t  R s . 1 0 ,0 0 0 /- .

SR IPA VAN , J .  - I agree.

Application dismissed.


