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C O U R T  O F  A P P E A L  
W IM A LA C H A N D R A , J.
CA LA 3 3 1 /2 0 0 3  (L  G )
D C  BA LA PITIYA N O . 1794 /S P L .
F E B R U A R Y  17TH , 2 0 0 5

Civil Procedure Code, section 16— Non compliance —  Is it fatal ?— Failure of 
plaintiff to take steps initially — Court ordering plaintiff to publish a notice of the 
institution of the action — Nunc pro tunc —  Actus curiae neminem gravabit — 
Perm issibility

T he  plaintiff respondents instituted action seeking to invalidate the special 
general m eeting of the C N A P T  (Am balagoda Branch) held on 2 8 .0 1 .1 9 9 5  and  
to invalidate all decisions taken at the said m eeting. In the course of the pro­
ceed ings the 2n d  to  7th  defen d an ts  m a d e  an  app lication  to  b e  ad d ed  as  
defendants and  m oved court that a  notice of the institution of the action be  
published under section 16. In the plaint the plaintiff has m ade  only the S ecre ­
tary of C N A P T  as the defendant.

T he  trial judge m ade order to add the said defendants and perm itted the  
plaintiff to publish a  notice of the institution of the action to  all parties con­
cerned in the new spaper under section 16.

T h e  1A defendant-petitioner contends that non com pliance with section 16 
is a fatal irregularity, and that there w as no averm ent in the prayer of the plaint 
seeking perm ission of court to take steps under section 16.

H E LD :

(1 ) T he  purpose of giving notice under section 16 by publishing new spa­
per advertisem ents is to give notice to those w ho are  represented as  
having a  com m on interest.

(2 ) In the instant case the trial judge upheld the rule o f tunc pro tune p er­
mitting the plaintiff to take steps to publish the required notice in term s  
of section 16. This rule is based on the “m axim -actus curiae nem inem  
gravabit.

(3 ) the trial judge w as convinced that the interests of justice would be  
served by the correct procedure being followed and averting a fatal 
irregularity which would have resulted, had the case  proceeded to trial 
without complying with the provisions of section 16.
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(4) One of the conditions necessary to bring an action under section 16 is 
to obtain permission of court, even in the absence of a formal order 
granting permission, direction to publish notice is sufficient to infer 
permission being granted.
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C. J. Ladduwahetty for substituted 1A defendant-petitioner.
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O c to b e r 1 2 ,2 0 0 5  
W IM A L A C H A N D R A , J.

T h e  substitu ted  1A  d e fe n d a n t-p e tit io n e r (1 A  d e fe n d a n t) filed  th is a p p li­
ca tio n  fo r le a v e  to  a p p e a l fro m  th e  o rd e r of th e  le a rn e d  D istric t J u d g e  of 
B alap itiya  d a te d  2 6 .0 8 .2 0 0 3 . L e a v e  to  a p p e a l w a s  g ran ted  on 2 3 .0 7 .2 0 0 4 .

B rie fly , th e  fa c ts  a s  s e t o u t in th e  pe titio n  a re  a s  fo llo w s  :

T h e  p la in tiff-respo n dents  (p la in tiffs) instituted action  in th e  D istrict C ourt 
o f B a la p itiy a  s e e k in g  inter alia a  d e c la ra tio n  to in v a lid a te  th e  S p e c ia l G e n ­
e ra l M e e tin g  of th e  C e y lo n  N a tio n a l A s so c ia tio n  fo r th e  P re v e n tio n  of T u -  
b e rc u lo s is -A m b a la n g o d a  B ra n c h  (C N A P T  -  A m b a la n g o d a  B ra n c h ) held  
on 2 8 .0 1 .1 9 9 5  an d  to  in v a lid a te  all d ec is io n s  ta k e n  a t th e  sa id  m e e tin g . In 
his p la in t, th e  p la in tiff n a m e d  o n ly  th e  S e c re ta ry  o f th e  sa id  A s so c ia tio n  
a s  th e  d e fe n d a n t (w h o  is n o w  d e c e a s e d  a n d  th e  1A  d e fe n d a n t h a s  b e e n  
su b s titu te d  in th e  p la c e  of th e  d e c e a s e d  S e c re ta ry ) In th e  c o u rs e  of th e  
p ro c e e d in g s , th e  2 n d  to  7 th  d e fe n d a n ts  m a d e  an  ap p lica tio n  to  b e  a d d e d  
a s  d e fe n d a n ts  a n d  a ls o  m o v e d  co u rt th a t a  n o tice  of th e  institu tion  of th e  
action  b e  pub lished  in th e  n e w s p a p e rs  u n d e r section  1 6  of th e  C ivil P ro c e ­
d u re  C o d e  fo r th e  b e n e fit o f all p e rs o n s  so  in te re s te d . T h e  le a rn e d  D istrict 
J u d g e  m a d e  o rd e r ad d in g  th e m  a s  th e  2 n d  to  7th  d e fe n d a n ts  an d  a ls o  held  
in th e  s a m e  o rd e r th a t th e  p la in tiff w h o  h a d  fa ile d  to  m a k e  an  ap p lica tio n  
fo r th e  p e rm is s io n  of th e  co u rt to  p ub lish  a  n o tice  of th e  institu tion  of th e  
ac tio n  to  a ll p a rtie s  c o n c e rn e d  co u ld  n o w  d o  so  by p ub lish ing  a  pub lic  
ad ve rtise m e n t in th e  n ew sp ap ers . T h e  lea rn ed  judge m a d e  this o rd er b ased  
on th e  ru le  o f nunc pro tunc. It is a g a in s t th is  o rd e r th is ap p lica tio n  for 
le a v e  to  a p p e a l h a s  b e e n  filed .

It is th e  p os ition  o f th e  1 A  d e fe n d a n t th a t non  c o m p lia n c e  w ith  th e  
p ro v is ion s  o f s e c tio n  1 6  o f th e  C iv il P ro c e d u re  C o d e  by th e  p la in tiff is a  
fa ta l irregu larity . T h e  le a rn e d  c o u n s e l fo r th e  p e titio n e r c o n te n d e d , in his
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w ritten  s u b m is s io n s , th a t th e  le a rn e d  J u d g e  h a d  e r re d , b y  o b s e rv in g  th a t  
th e  p la in tiff h a d  fa ile d  to  ta k e  s te p s  u n d e r sectio n  1 6  of th e  C iv il P ro c e d u re  
C o d e  a n d  th e n  h o ld in g  th a t th e  p la in tiff c a n  n o w  p ub lish  a  n o tic e  o f th e  
institu tion  o f th e  ac tio n  in th e  n e w s p a p e rs  b y  a p p ly in g  th e  ru le  o f nunc pro 
tunc a n d  o rd e rin g  th e  p la in tiff to  s o  p ub lish .

T h e  le a rn e d  c o u n s e l fo r  th e  1 A  d e fe n d a n t s u b m itte d  th a t th e  le a rn e d  
D istric t J u d g e  h a d  fa ile d  to  c o n s id e r th a t th e  p la in tiff h a d  n o t e v e n  p ra y e d  
fo r a n  o rd e r  s e e k in g  th e  p e rm is s io n  of C o u rt to  ta k e  s te p s  u n d e r  se c tio n  
1 6  of th e  C iv il P ro c e d u re  C o d e .

T h e  le a rn e d  c o u n s e l s tro n g ly  u rg e d  th a t a s  d e c id e d  b y  W e e r a s e k e r a ,  
J . in th e  c a s e  o f Ranasinghe vs. Abeydeeral1> it is im p e ra tiv e  fo r th e  p la in ­
tiff to  h a v e  issu ed  n o tice  a s  c o n te m p la te d  b y  sectio n  1 6  o f th e  C ivil P ro c e ­
d u re  C o d e  a n d  th a t th e  fa ilu re  to  c o m p ly  w ith  sectio n  1 6  is a  fa ta l irre g u la r­
ity a n d  h e n c e  th e  D is tric t J u d g e  h a d  a c te d  in e x c e s s  o f ju ris d ic tio n  in 
o rd erin g  th e  p la in tiffs  to  ta k e  s te p s  u n d e r sectio n  1 6  of th e  C ivil P ro c e d u re  
C o d e  w h e n  th e re  is n o  a v e rm e n t o r  a p p lic a tio n  in th e  p ra y e r  o f th e  p la in t  
s e e k in g  th e  p e rm is s io n  o f C o u rt to  ta k e  s te p s  u n d e r su ch  s e c tio n .

T h e  fac ts in th e  c a s e  of Ranasinghe vs. Abeydeera (Supra) a re  d iffe ren t 
fro m  th e  fa c ts  in th e  p re s e n t c a s e  b e fo re  us. U n lik e  th e  c a s e  b e fo re  us  
th a t c a s e  h ad  p ro c e e d e d  to  tria l a n d  ju d g m e n t a n d  th e  d e c r e e  h a d  b e e n  
e n te re d . T h e  d e fe n d a n ts  a p p e a le d  a g a in s t th e  ju d g m e n t a n d  in th e  a p p e a l 
to o k  up  th e  pos ition  th a t th e  p la in tiff b e in g  a n  u n in c o rp o ra te d  b od y , s e c ­
tion  1 6  of h e  C iv il P ro c e d u re  C o d e  a p p lie s  a n d  th a t th e re  h a d  b e e n  non  
c o m p lia n c e  w ith  s e c tio n  1 6  o f th e  C iv il P ro c e d u re  C o d e . T h e  C o u rt o f 
A p p e a l h e ld  th a t p a rtie s  s e e k in g  to  s u e  a n  u n in c o rp o ra te d  b o d y  sh o u ld  
g e t p e rm is s io n  o f C o u rt in te rm s  o f s e c tio n  1 6  a n d  th e  A p p e a l C o u rt d i­
re c te d  th a t th e  c a s e  to  b e  h e a rd  de novo a fte r  a p p lic a tio n  h a s  b e e n  m a d e  
a fre s h  in te rm s  of s e c tio n  1 6  o f th e  C iv il P ro c e d u re  C o d e .

In th e  c a s e  o f Caroline Soysa vs. Lady Ratwatte121 it w a s  h e ld  inter alia 
th a t w h e re  p e rm is s io n  is g iv e n  b y  C o u rt u n d e r  s e c tio n  1 6  o f th e  C iv il P ro ­
c e d u re  C o d e  to  a  p a rty  to  s u e  on  b e h a lf  of a  p e rs o n  h a v in g  a  c o m m o n  
in te re s t in b rin g in g  th e  a c tio n , th e  s e c tio n  im p o s e s  on th e  C o u rt, a fte r  
g iv in g  su ch  p e rm is s io n , th e  d u ty  o f g iv in g  n o tic e  of th e  ins titu tion  of th e  
ac tio n  to  all p e rs o n s  on  b e h a lf of w h o m  th e  ac tio n  is b ro u g h t.

In th e  c irc u m s ta n c e s , it is th e  C o u rt th a t h a s  to  o rd e r th e  p la in tiff to  g iv e  
re q u ire d  n o tic e  a n d  a ls o  in w h a t  m a n n e r  it sh o u ld  b e  p u b lis h e d  in th e  
n e w s  p a p e rs . A c co rd in g ly , th e  c o m p la in t o f th e  a p p e lla n t th a t th e  p la in tiff 
h a s  fa ile d  to  e ffe c t th e  p u b lic a tio n  h a s  n o  m e rit. It is o n ly  a fte r  th e  C o u rt  
d ire c te d  th e  p la in tiff to  g iv e  re q u ire d  n o tice  in n e w s p a p e rs  a n d  th e re a fte r  if 
th e  p la in tiff fa ils  to  do  so , it is o n ly  th e n  th e  fa ilu re  to  c o m p ly  w ith  su ch  a n  
o rd e r a m o u n ts  to  a  fa ta l irregu larity .
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In  th e  in s tan t c a s e  u n d e r c o n s id e ra tio n , th e  tria l h a s  not c o m m e n c e d  
a n d  th e  c a s e  is still a t  th e  s ta g e  o f p le a d in g s . In th e  m e a n tim e , s e v e ra l 
in te rv e n ie n ts  h a v e  so u g h t to  b e  a d d e d  a s  p a rtie s  to  th e  ac tio n  u n d e r s e c ­
tion 1 6  o f th e  C iv il P ro c e d u re  C o d e  a n d  a ls o  m a d e  a n  ap p lica tio n  s e ek in g  
a n  o rd e r fro m  C o u rt to  p e rm it th e  p la in tiff to  g iv e  re q u ire d  n o tice  u n d er  
se c tio n  1 6  b y  p ub lic  a d v e rtis e m e n t. T h e  le a rn e d  D istric t J u d g e  a fte r an  
inq u iry  into  th e  ap p lica tio n  m a d e  by th e  in te rv e n ie n t-p e titio n e rs  m a d e  o r­
d e r on  2 2 .0 4 .1 9 9 9  ad d in g  th em  a s  a d d e d  d e fe n d a n ts  an d  a lso  m a d e  order 
p erm ittin g  th e  p la in tiff to  c o m p ly  w ith  s e c tio n  1 6  of th e  C ivil P ro c e d u re  
C o d e  b y  p ub lish in g  a  n o tic e  in th e  n e w s p a p e r . T h e  le a rn e d  J u d g e  w ou ld  
h a v e  b e e n  c o n v in c e d  th a t th e  in te res ts  of ju s tic e  w o u ld  b e  s e rv e d  by th e  
c o rre c t p ro c e d u re  b e in g  fo llo w e d  a n d  a v e rtin g  a  fa ta l irre g u la rity  w h ich  
w o u ld  h a v e  re su lte d  h a d  th e  c a s e  p ro c e e d e d  to  tria l w ith o u t co m p ly ing  
w ith  th e  provis ions of section  1 6  of th e  C ivil P ro c e d u re  C o d e . It is only afte r 
th e  C o u rt h ad  d irec ted  th e  p la in tiff to  g iv e  requ ired  n o tice  u n d er section  16  
o f th e  C ivil P ro c e d u re  C o d e  by pub lishing  n e w s p a p e r a d v e rtis e m e n ts  and  
th e  p la in tiff fa ils  to  c o m p ly  w ith  su ch  a n  o rd er, th e n  a t th a t in s ta n c e  it 
a m o u n ts  to  a  fa ta l irregu larity .

T h e  p u rp o s e  of g iv in g  n o tice  u n d e r sectio n  1 6  of th e  C ivil P ro c e d u re  
C o d e  b y  p u b lish in g  n e w s p a p e r  a d v e rtis e m e n ts  is to  g iv e  n o tice  to  th o s e  
w h o  a re  re p re s e n te d  a s  h av in g  c o m m o n  in te res t. In th e  ins tan t c a s e  th e  
le a rn e d  J u d g e  a p p lie d  th e  ru le  of nunc pro tunc p erm ittin g  th e  p la in tiff to  
ta k e  s te p s  to  pub lish  th e  re q u ire d  n o tice  in te rm s  of sectio n  1 6  of th e  Civil 
P ro c e d u re  C o d e . T h e  ru le  nunc pro tunc is b a s e d  on th e  m a x im  actus 
curiae neminem gravabit. T h a t  is an  “ac t o f th e  C o u rt sh a ll p re ju d ic e  no  
m a n ” B ro o m ’s L e g a l M a x im s  10 th  ed itio n  a t p a g e  7 3  s ta te s  th us  :

“T h is  m axim  is  fo u n d e d  up on  ju stice  and  g oo d  se n se  ; 
and  a ffo rd s  a sa fe  an d  certa in  g u id e  fo r the a dm in istra­
tion  o f the law .”

O n e  o f th e  c o n d itio n s  n e c e s s a ry  to  bring  a n  ac tio n  u n d e r section  1 6  of 
th e  C iv il P ro c e d u re  C o d e  is to  o b ta in  p e rm is s io n  of C o u rt. E v e n  in th e  
a b s e n c e  of a  fo rm a l o rd e r g ran tin g  p erm is s io n , d irec tion  to  publish  notice  
is su ffic ien t to  in fe r p e rm is s io n  b e in g  g ra n te d .

It a p p e a rs  to  m e  th a t th e  p ro c e d u re  a d o p te d  b y  th e  le a rn e d  J u d g e  is 
a p p ro p r ia te  a s  th e  a v e rm e n ts  in th e  p la in t d is c lo s e  su ffic ien t m a te r ia l to  
g ra n t p e rm is s io n  of C o u rt to  bring  a n  ac tio n  u n d e r s e c tio n  1 6  of th e  C ivil 
P ro c e d u re  C o d e  a n d  th a t th e  in te res t o f ju s tic e  w o u ld  b e  s e rv e d  by th e  
correc t p ro c e d u re  b e in g  fo llo w e d  a t th e  initial s ta g e s  b e fo re  p ro cee d in g  to  
th e  tria l s ta g e .

F o r th e s e  re a s o n s  I d o  not p ro p o s e  to  in te rfe re  w ith  th e  o rd e r o f th e  
le a rn e d  D is tric t J u d g e  o f B a la p itiy a  d a te d  2 6 .0 8 .2 0 0 3 .  T h e  a p p e a l is d is ­
m is s e d  w ith  co s ts  fixed  a t R s . 5 0 0 0 .

Appeal dismissed.


