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Civil Procedure Code -  Cap L lll -  S. 704(1)(2) -  Unconditional leave to appeal 
and Defend -  Promissory Note -  Was it duly Stamped -  Stamp Duty Act No. 
43 of 1982 -  S. 7, S. 7 (2), S. 7 (3) -  Bills o f Exchange Ordinance -  S. 30 
(f)-genuiness o f the defence.

The plaintiff-petitioner instituted action under Caption Llll of the Civil Procedure 
Code to recover a sum of Rs. 3 million on a promissory note.

The defendant-respondent was granted unconditional leave to appear and 
defend. In the revision application it was contended that court failed to -

(a) Consider whether the defence is prima facie sustainable.
(b) Consider whether the defence was bona fide.
(c) Adduce reasons.
Held:

1. It was manifest on an examination of S. 704 (2) that it requires the court 
to consider the petition and- affidavit together with any document annexed 
and decide whether the defendant has disclosed a prima facie sustainable 
defence. It further requires the court to consider that even if the defendant 
disclosed a prima facie sustainable defence whether such defence is 
bonafide.

2. The averment in the affidavit of the defendant-respondent that the 
promissory note in question was a false and fraudulent document does 
not only by itself furnish any material in the absence of other circumstances 
to buttress that allegation.

3. The defendant -  respondent had averred that ho consideration passed, 
having regard to the absence of a specific averment denying the signature 
on the promissory note this denial of consideration has no meaningful effect.
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“By making a general statement of fraud without specifying particulars or grounds 
of such fraud one cannot discharge the burden of satisfying court of a prima facie 
sustainable defence and presence of good faith".

4. The promissory note should be stamped with stamps to the value of 
Rs. 1,500. However, any instrument bearing an adhesivee stamp which 
has not been cancelled in the manner set out in S. 7 (1) (2) is deemed 
to be unstamped to the extent of the value of that stamp.

APPLICATION in Revision from the order of the District Court of Colombo.
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WEERASURIYA, J.

The plaintiff-petitioner by plaint and supported by an affidavit dated
18.03.1996 instituted action against the defendant-respondent in terms 
of chapter LI 11 of the Civil Procedure Code to recover a sum of 
Rs. 3 million on a promissory note marked 'X' together with interest 
thereon. The defendant-respondent by petition and affidavit dated
08.05.1996 sought leave to appear and defend the action uncondi­
tionally. The Additional District Judge by his order dated 21.08.1996 
granted defendant-respondent unconditional leave to appear and defend. 
It is from the aforesaid order that the present application for revision 
has been filed.
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The case of the plaintiff-petitioner in this revision application has 
been presented on the following grounds namely :

(a) that the learned District Judge had failed to consider whether 
the defence is prim a facie  sustainable;

(b) that the learned District Judge had failed to consider whether 
the defence is bona fide; and

(c) that the learned District Judge had failed to adduce reasons 
for his order.

The defendant-respondent had sought unconditional leave to appear 
and defend the action basically on the ground that she had denied 
the execution of the said promissory note. However, learned counsel 
for defendant-respondent submitted that subsequent to the filing of 
petition and affidavit, he sought to challenge the promissory note on 
the basis that it was not duly stamped in terms of the provisions of 
Stamp Duty Act, No. 43 of 1982 and that court is precluded from 
accepting such document. It must be observed that a copy of the 
promissory note and the letter of demand had not been served on 
the defendant-respondent along with the summons and on being 
requested by her, the plaintiff-petitioner had forwarded copies of such 
documents as evidenced by letter dated 17.05.1996 (P5b). It transpired 
that the defendant-respondent had sought to tender written submis­
sions on the question of proper stamping of the promissory note which 
however was refused by the District Judge on being objected to by 
the plaintiff-petitioner.

Section 7 of the Stamp Duty Act requires that the person executing 
an instrument which is chargeable with stamp duty shall cancel the 
stamps by writing his name across it. Section 7 (2) lays down that 
where an instrument bears an adhesive stamp of the value of 
Rs. 50 or more such stamp should also be cancelled by cutting it 
with a prick, punch, cutter or nipper. In terms of item No. 19 of the 
regulations published in the G a z e tte  E x trao rd in ary  No. 224/3 of 
20.12.1982 made by the Hon. Minister of Finance and Planning by 
virtue of powers vested in him by section 1 of the Stamp Duty Act,
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the promissory note filed in this action should be stamped with stamps 
to the value of Rs. 1,500. Section 7 (3) of the Stamp Duty Act stipulates 
that where any instrument bearing an adhesive stamp which has not 
been cancelled in the manner set out in subsections (1) and (2) shall 
be deemed to unstamped to the extent of the value of that stamp.

Learned counsel for the defendant-respondent contended that the 
promissory note marked 'X', bears only one stamp to the value of 
Rs. 10 which had been cancelled. However, it would appear that 
the defendant-respondent had not disputed the fact that the promissory 
note had been stamped with stamps to the value of Rs. 1,500. Thus, 
it is to be noted that what is in issue is not sufficiency of the value 
of stamps affixed to the promissory note, but the question of non­
cancellation of some stamps. It is to be observed that section 33 (1) 
of the Stamp Duty Act prohibits any instrument chargeable with stamp 
duty not duly stamped from being received or admitted in evidence. 
However, it is significant to note that what section 7 (3) stipulates 
is that any instrument bearing a stamp which has not been cancelled 
in the manner set out in subsections (1) and (2), shall be deemed 
to be unstamped only to the extent of the value of that stamp. In 
the circumstances, the contention of learned counsel for the defendant- 
respondent that the contents of the promissory note should be rejected 
in toto is untenable.

Section 704 (1) of the Civil Procedure Code provides that -

" . . .  the defendant shall not a p p e a r o r defend  the action  

unless h e  obtains leave  from the court . . .

Section 704 (2) provides that -

"The d efen dan t shall not b e  required, as  a  condition o f his being  

a llo w ed  to a p p e a r an d  defend, to p a y  into court the sum  m entioned  

in the sum m ons or to g ive security  therefor, unless the court thinks 

his d e fen ce  not to be prim a facie sustainab le or feels reasonable  

doubt as  to its g oo d  faith".



It is manifest on an examination of section 704 (2) that, it requires 
the court to consider the petition and affidavit together with any 
document annexed and decide whether the defendant has disclosed 
a prim a facie sustainable defence. However, this section further requires 
the court to consider that even if the defendant discloses a prim a  
facie  sustainable defence, whether such defence is b on a  fide. In other 
words, if court is doubtful of its genuineness, the defendant may be 
required to furnish security before being permitted to appear 
and defend. Vide C. W. M a c k ie  & C o ., Ltd. v. T ran s  L an ka  

Investm ents Ltd.m.

In the case of A n a m a la y  v. A H ieri2) it was held that in an action 
under chapter Llll of the Civil Procedure Code, the court cannot order 
the defendant to bring the money into court as a condition of being 
allowed to defend unless the defence set up is bad in law or the 
court has reasonable doubt as to its good faith.

In the case of R a m a s w a m y  C h e tty  v. U d u m a  L e b b e  M a r ik a ^  it 
was held that where the defence set up by the defendant to an action 
on a promissory note appears on the face of his affidavit to be good 
in law and no reasonable doubt exists as to the b on a  Tides of the 
defence, it is the duty of the District Court to permit him to appear 
and defend without security.

In the case of R e n g a s a m y  v. P a k e e e r<4> it was held that where 
the defendant in an action by summary procedure on a liquid claim, 
has sworn to things which, if proved, will be a good defence, he should 
be allowed to defend unconditionally, unless there is something on 
the face of the proceedings which leads the court to doubt the bona  
fides  of the defence.

Upon an examination of these authorities, it would be clear that 
even if the defendant has made out a good defence unless the 
defendant has not made out a bona fide defence, court would not 
permit unconditional leave to appear and defend the action.

Thus, it would be seen that even if the defence is prim a facie  

sustainable, court has to examine the further issue whether 
reasonable grounds exist to doubt good faith in such a defence. In 
the case of S up ram an ian  C hetty  v. K rish n asam y Chetty™  it was 
observed that the C ourt should consider whether the defendant's
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affidavit is satisfactory. It is noteworthy that, in that case the question 
was whether the defendant had paid Rs. 1,300 out of Rs. 2,000 owing 
on a formal acknowledgment and he swore that he had paid. However, 
his affidavit was not supported by receipts and accounts. In the case 
of D e  Silva v. D e  Silva16' at 223 Howard, CJ, quoted with approval 
the observations of Lord Blackburn in the case of W allingford v. The 

Directors o f the M u tu a l Society™:

"Now I think w hat w e h ave  to s e e  here is, w hat is it that the 

Judge is to be satisfied  of, in o rder to induce him to refuse to 

m ake the order for the p la intiff to sign judgm ent. . . H e  m ay  fall 
far short o f satisfying a  Judge that there is a  defence upon the 

merits; still h e  m a y  do so if h e  discloses such facts as m ay  be  

d e e m e d  sufficient to entitle him  to defend. . . I think that when  

the affidavits a re  brought forw ard to raise that defence they must, 
if  I m a y  use the expression, condescend  upon particulars. It is not 
enough to sw e a r 7 s a y  I o w ed  the m an nothing'. Doubtless, if it 
w as true that you  o w ed  the m an  nothing as  you sw e a r that would  

b e  a  good  defence. B ut that is not enough. You m ust satisfy the 

Judge that there is reasonable  ground for saying so. So again, 

if you sw e a r that there w as fraud, that will not do. It is difficult 
to define it, but yo u  m ust g ive  such an  exten t o f definite facts 

pointing to the fraud  as  to satisfy the Judge that those a re  facts 

which m ake  it reaso n ab le  that you  should be a llow ed  to raise that 
defence" . . .

The defendant-respondent in her affidavit seeking leave to appear 
and defend had averred that promissory note in question was a false 
and fraudulent document made up for the purpose of this action and 
that in any event no consideration whatsoever passed between her 
and the plaintiff-respondent.

It is highly relevant to observe that the defendant-respondent 
in her affidavit had not specifically denied the execution of the 
promissory note. What she had averred in paragraph 4 of her affidavit 
was that, she denied the averments in paragraphs 2, 3, 5, 6, 7 & 
8 of the plaint and the corresponding paragraphs of the affidavit. It 
would be thus clear that apart from a general statement denying the
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several averments in the plaint, there was no specific averment to 
deny the execution of the promissory note. Further, while asserting 
that the promissory note was a false and a fraudulent document, there 
was no specific averment that her signature does not appear on the 
instrument. The absence of a specific averment denying her signature 
on the promissory note assumes great significance in view of the 
provisions of section 30 (1) of the Bills of Exchange Ordinance which 
provides that -

"Every p arty  w hose s ignature a p p ears  on a  Bitl is p rim a facie  

d e e m e d  to h a v e  b e c o m e  a  p a rty  thereto  for value".

Section 30 (1) of the Bills of Exchange Act of 1882 of the United 
Kingdom is identical to section 30 (1) of our Act, Byles on Bills of 
Exchange (26th edition chapter 19 page 243) while commenting on 
presumptions as to consideration states as follows :

"If a  m an  seeks  to en force  s im ple contract h e  m ust, in p leading, 
a v e r that it was m a d e  on g o o d  consideration, a n d  m u st substantiate  

that a llegation  b y  proof. B u t to this rule, bills a n d  n o tes  a re  a n  

exception. . . In the c ase  o f  o th er s im ple  contracts, the  la w  

p resu m es that there  w as no  consideration  till a  consideration  

a p p e a r s ;  in  th e  c a s e  o f  c o n tra c ts  o n  b ills  o r  n o te s , a  

consideration is p re s u m e d  till the  co ntrary  a p p e a rs  o r a t leas t 
a p p ears  probable . . . .

The defendant-respondent in paragraph 7 of the affidavit had 
averred that no consideration whatsoever passed between her and 
the plaintiff-petitioner in any such transaction as pleaded in the plaint. 
Having regard to the absence of a specific averment denying the 
signature on the promissory note, this denial of consideration has 
no meaningful effect. This assertion by the defendant-respondent does 
not have the effect of rebutting the presumption as spelt out in section 
30 (1) of the Bills of Exchange Ordinance.

The averment in the affidavit of the defendant-respondent that the 
promissory note in question was a false and a fraudulent document 
does not by itself furnish any material, in the absence of other
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circumstances to buttress that allegation. By making a gneral 
statement of fraud without specifying particulars or grounds of such 
fraud, one cannot discharge the burden of satisfying court of a 
prim a facie  sustainable defence and presence of good faith. In the 
case of De S ilva v. D e  S ilva {supra) it was held that in an action 
where the defendant's affidavit indicates that his defence is not prim a  

facie  sustainable, he should be required to give security as a condition 
of his being allowed to appear and defend.

It was observed in the case of C. W. M ackie  & Co., Ltd. v. Trans 

Lanka Investm ents Ltd. (supra) that at the stage of considering the 
application of the defendant-respondent for leave to appear and 
defend, court is not called upon to inquire into the merits of the 
cases of either party.

A careful examination of the defendant-respondent's affidavit 
reveals that reasonable doubts arise about the genuineness of the 
defence disclosed with regard to the plaintiff's action. She had made 
a general statement of fraud but she had not 'condescended' upon 
any particulars of such fraud.

For these reasons, I set aside the order of the learned Additional 
District Judge of Colombo dated 21. 08. 1996. The defendant-respond­
ent is directed to deposit the full sum claimed in the plaint by the 
plaintiff-petitioner before she is permitted to appear and defend the 
action.

WIGNESWARAN, J. -  I agree.

A p p e a l allow ed.


