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JA Y A S U N D E R A

vs
T IL A K E R A T N E  A N D  A N O T H E R

COURT OF APPEAL 
SOMAWANSA, J. (P/CA)AND 
BASNAYAKE, J.
CALA 276/2004 
D. C. MT. LAVINIA 1168/99/L 
NOVEMBER 1, AND 
DECEMBER 14, 2004.

Civil Procedure Code, section 757(1) — Leave to appeal — Petition to be 
supported by an affidavit — Affidavit deposed to by the instructing attorney - 
at-law — Validity ?

When the plaintiff-petitioner sought leave to appeal preliminary objection 
was taken by the defendant-respondent that, there is no proper affidavit filed 
as required by law as the affidavit tendered was deposed to by one of the 
instruct attorneys at law, and hence the application should be dismissed in 
limine.

It was contended by the plaintiff-petitioner that the material on which the 
plaintiff relies on, are all events that transpired in court and the best evidence 
that one could place is that of the registered attorney-at-law, as what tran­
spired in court was best known to him than to any one else and that the 
registered attorney is the best witness.

H e ld :

Per Basnayake, J.

“When an attorney at law gives an affidavit on facts which are false where 
would he or she be placed ? Could the attorney say that the affidavit was 
prepared on instructions ? There is no doubt that even the attorney-at-law is 
a fit and proper person to depose to the facts in an affidavit, provided those 
facts are within the knowledge of the attorney at law. It can’t be said that it is 
within anybody’s personal knowledge when facts are gathered through 
instructions."

In the present case some facts deposed to in the affidavit would have been 
related to the registered attorney by the plaintiff — as regards the relation­
ship and how the plaintiff became the owner of the corpus.

A P P L IC A T IO N  for leave to appeal from an order of the District Court of Mt. Lavinia 
on a preliminary objection raised.
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ER IC B A S N A Y A K E , J.

T h e  p la in tiff p e titio n e r (P la in tiff) filed  this petition  s e e k in g  le a v e  to a p ­
p e a l to  h a v e  th e  o rd e r of th e  le a rn e d  D istric t J u d g e  of M t. L a v in ia  d a te d
1 3 .0 7 .2 0 0 4  se t a s id e . W h e n  th is c a s e  w a s  c a lle d  a fte r no tice , th e  le a rn e d  

co u nse l fo r th e  d e fe n d a n ts /re s p o n d e n ts  (d e fe n d a n ts ) ra ised  a  pre lim inary  

o b jec tio n  to  w it, th a t th e re  is no  p ro p e r a ffid av it filed  in th is c a s e  a s  re ­
q u ire d  by law , a s  th e  a ffid av it te n d e re d  w a s  d e p o s e d  to  b y  o n e  of the  

instructing  a tto rn e y s -a t law , an d  h e n c e  m o v e d  court to  d ism iss  th is ap p li­
ca tio n  in limine. W ritte n  s u b m iss io n s  h a v e  b e e n  te n d e re d  by both parties  

w ith  re g a rd  to  th e  p re lim in a ry  o b jec tio n  ta k e n .

In te rm s  of sectio n  7 5 7 (1 )  of th e  C ivil P ro c e d u re  C o d e , ap p lica tio n s  for 

le a v e  to  a p p e a l p ro c e e d in g s  shall b e  m a d e  b y  petition  su p p o rte d  by an  

affidavit. In this c a s e  th e  p laintiff h ad  filed  a lo ng  w ith  th e  petition , an  a ffid a ­
vit, d e p o s e d  to  by o n e  of th e  a tto rn e y s -a t law . T h e  le a rn e d  co u nsel for the  

pla in tiff su b m its  th a t th e  m a te r ia l on w h ich  th e  p la in tiff re lies  on , a re  all 
e v e n ts  th a t tra n s p ire d  in court a n d  th e  b es t e v id e n c e  th at o n e  cou ld  p la ce  

is th a t of th e  re g is te re d  a tto rn e y -a t-la w . H e  s ta te s  th a t w h a t tra n s p ire d  in 

co u rt w a s  b es t kn o w n  to  h im  th an  to  a n y  o n e  e ls e  a n d  th a t th e  instructing  

a tto rn e y -a t law  is th e  b es t w itn e s s  th a t is a v a ila b le . T h e  le a rn e d  co u nse l 
a p p e a rs  to  re ly  on th e  ju d g m e n t of Kumarasinghe vs . Ratnakumarafv 
3 9 4 ,3 9 7  w h e re  S h a rv a n a n d a  J. (a s  h e  th en  w a s ) s ta te s  th u s :

“ A n  affidavit is  an oath in w riting s ig n e d  by the party 

d e p o s in g , sw orn  before  an d  attested  by him  w ho had
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authority  to  a d m in iste r th e  sa m e ” B a c o n ’s  A b rid g e m e n t  

124.

A n  affidavit is  a d e c la ra tio n  a s  to fa c ts  m ad e  in w riting  

a n d  sw o rn  b e fo re  a p e rso n  h av in g  au th o rity  to  a d m in is ­

ter an  oath.

A n y  p articu lar fa ct m ay  b e  p ro v e d  b y  a n  affidavit. T h e  

law  p ro v id e s  fo r  th e  a d m is s ib ility , in  ce rta in  c irc u m ­
sta n ce s , o f e v id e n ce  b y  affidavit. T h e  e v id e n ce  g iv en  by  

w ay o f an  a ffid avit is  a su b stitu te  fo r  testim o n y  g iv e n  b y  

w ord o f m outh . T h e  affidavit ca n  be  u sed  a s  e v id e n ce  of 

fa cts  stated therein. A n y  p e rso n  acq u a in ted  with th e  fa cts  

m ay g iv e  the affidavit. A n  a ffid avit is  o n ly  in ten ded  to  

sa tis fy  the co u rt, prim a facie, that the a lle g a tio n s  in the  

a p p lica tio n  are  true s o  that th e  co u rt m ay take legal a c ­
tion s u c h  a s  is su in g  n o tice  o n  the o p p o s ite  party  o n  the  

b a s is  o f the e v id e n ce , p ro v id e d  by th e  affidavit. If the  

alleg ation  o f fa ct m ad e  in a n  affidavit in su p p o rt o f th e  

a p p lica tio n  is  not refuted  b y  co u n te r  a ffid avit b y  the o p ­
p o s ite  party, th en  th e  a lle g a tio n  in th e  a p p lic a t io n  is  

treated a s  true.

A ffidavit in su p p o rt of the app lication  th u s se rv e s  the pur­

p o s e  o f p ro o f o f fa c ts  stated  therein . It fu rn ish e s  th e  e v i­
d e n c e  verify in g  the a lleg a tio n  o f fa c ts  co n ta in e d  in  the  

petition. A ffid a v it e v id e n ce  ca rr ie s  eq u a l sa n ctity  a s  oral 

e v id e n ce .

W h ile  a s tra n g er ca n n o t m ake  an  affidavit it need  not be  

m ad e by the party  in d iv idu a lly , but m ay  be  m ad e  by an y  

p e rso n  w ho is  p e rso n a lly  aw are  o f th e  fa cts . T h e  co u rt is  

entitled  to h ave  th e  b e st e v id e n ce  b e fo re  i t ; w h ere  th ere  

ex ists  ev id e n ce  w h ich  is  first hand  it will be  m ost u n sa tis­
fa cto ry  to p la ce  b e fo re  co u rt e v id e n ce  o f a n y  o th er de­
sc rip tio n . O rd in a rily  a p etition er is  the b e st p e rso n  w h o  

ca n  sp e a k  to  the fa c ts  a n d  verify  th e  fa c ts  averred  in the  

petition  ; then, it is  h e  w h o  sh o u ld  file  the affidavit in 

su p p o rt o f the sa id  f a c t s ; but if th ere  are  oth er w itn e sse s  

too w ho can, to their p erso n al know ledge, d e p o se  to th o se
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fa c ts  there  is  no bar to their filing  a ffidavits in su p p o rt of 
th e  p etition , in a d d it io n  to  o r in su b stitu tio n  fo r the  

petitioner’s  affidavit. B ut if the petitioner d o e s  not file  h is  
ow n affidavit verify ing  the facts, w h ich  he is  perso n ally  

co n v e rsa n t with, then the co u rt w ould  be  extrem ely re­
luctant to  g rant relief. B ut the petitioner m ay be e x cu se d  

from  filing an affidavit, if for so m e  good  reason  or ground  
he is  un ab le  to do  so .

In Chandrasirivs. Abeywickrema121 th e  court h e ld  th a t “in te rm s  of s e c ­
tion  7 5 7 (1 )  o f th e  C iv il P ro c e d u re  C o d e  th e  a ffid av it w h ich  is re q u ire d  to  
su p p o rt a  petition  m a d e  by a  p arty  fo r ap p lica tio n  for L e a v e  to A p p e a l 
c a n n o t b e  su b s c rib e d  to  by th e  re g is te re d  a tto rn e y  of such  p arty”. A n  

affidav it sw orn  by th e  d e fe n d a n t b e fo re  his o w n  p rocto r is not accord ing  to  

th e  p rac tice  of E nglish  C o u rts , ad m is s ib le  in e v id e n c e  Hakeem Mohideen 
vs. Mohamadu Caseerrf3).

U n d e r a n y  c ircu m stan ce , it is only p ers o n s  w h o  to  th e ir p erson a l kn o w l­
e d g e  d e p o s e  to  th o s e  fac ts  w h o  a re  q u a lified  to  a ffirm  an  a ffid av it. In th e  

p re s e n t c a s e  s o m e  fac ts  d e p o s e d  to  in th e  a ffid av it a re  th at th e  1 st d e fe n ­
dan t is th e  yo u n g er b ro ther of th e  plaintiff an d  th e  2n d  d e fe n d a n t is the w ife  

of th e  1 st d e fe n d a n t, th e  p laintiff w a s  th e  o w n e r o f Lot 4  in P lan  1 2 1 0 . Th is  

Lot 4  w a s  su b  d iv id ed  in to  tw o  Lots by th e  p la in tiff in th e  P lan  5 0 7 5  an d  

Lot 1 g ifted  to  th e  1 st d e fe n d a n t. In add ition  to  that, th e  fac ts  lea d in g  up to  

th e  t im e  th e  d is p u te  a ro s e  w e re  a v e rre d  by th e  re g is te re d  a tto rn e y -a t-la w  

in th e  a ffid av it in q u e s tio n . C a n  s h e  s ta te  th a t s h e  a v e rre d  all th o s e  fac ts  

from  h e r p e rs o n a l k n o w le d g e  ? All th e s e  fac ts  w ou ld  h a v e  b e e n  re la ted  to  
h e r by th e  p la in tiff, an d  th e  c o n s e q u e n tia l p re p a ra tio n  of th e  petition . T h e  

affid av it a lm o s t in line w ith  th e  petition  w a s  p re p a re d  th ere a fte r.

C o u ld  th e  re g is te re d  a tto rn e y  a t law  s a y  th a t s h e  kn e w  all th e  fac ts  

d e p o s e d  to in th e  a ffid av it ? In th a t c a s e  sh e  shou ld  b e  an  e lig ib le  w itn ess  

w h o  co u ld  g iv e  e v id e n c e  fro m  th e  w itn e s s  box . W h e n  s h e  c o m e s  to  th e  

w itn e s s  b ox  s h e  c a n n o t b e  h e a rd  to  s a y  th a t s h e  lea rn t th o s e  fac ts  from  

th e  p la in tiff. In th a t c a s e  th a t e v id e n c e  b e c o m e s  h e a rs a y  an d  in a d m is ­

sib le .

S o m e tim e s  a  c lien t m a y  not s p e a k  th e  tru th  a n d  th e  a ffid av it cou ld  

b e  p rep ared  on fa lse h o o d . A n  a tto rn e y -a t-la w  cou ld  p re p a re  an  affidavit on
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th e  b a s is  th a t th e  in s tru c tio n s  g iv en  a r e  tru th fu l. T h is  is n o t a lw a y s  th e  

c a s e . W h e n  a n  a tto rn e y -a t- la w  g iv e s  a n  a ffid a v it on  fa c ts  w h ic h  a r e  fa ls e  

w h e re  w o u ld  h e  o r s h e  b e  p la c e d  ? C o u ld  th e  a tto rn e y  s a y  th e n  th a t th e  

a ffid a v it w a s  p re p a re d  on  ins tru c tion s  ? T h e r e  is n o  d o u b t th a t e v e n  a n  

a tto rn e y -a t- la w  is a  fit a n d  p ro p e r p e rs o n  to  d e p o s e  to  th e  fa c ts  in a n  

affid av it, p ro v id e d  th o s e  fac ts  a r e  w ith in  th e  k n o w le d g e  o f th e  a tto rn e y -a t-  

law . It c a n n o t b e  sa id  th a t it is w ith in  a n y o n e ’s p e rs o n a l k n o w le d g e  w h e n  

fac ts  a re  g a th e re d  th ro u g h  ins tructions.

T h e re fo re  I h o ld  th a t th is  a ffid a v it is b a d  in law . H e n c e  I u p h o ld  th e  

o b je c tio n . T h e re fo re  le a v e  is re fu s e d  w ith  c o s ts  f ix e d  a t R s . 5 ,0 0 0 .

S O M A W A N S A , J .  —  I a g re e .

Application refused.


