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C iv il P ro c e d u re  C o d e  — T e s ta m e n ta ry  p ro c e e d in g s  — P ro b a te  is s u e d  — 
A p p lic a tio n  to  h a v e  f ix e d  d e p o s its  e x c lu d e d  fro m  in v e n to ry  — A p p lic a tio n  

re je c te d  — Is  it a  fin a l o rd e r  o r  a n  in te rlo cu to ry  o rd er. ?

The D istrict C ourt issued probate o f the will to  the Public Trustee. Interve- 
nient petitioner filed an application ob jecting to  the inclusion of certa in fixed 
deposits o f the deceased in the inventory, on the ground that the said fixed 
deposits w ere deposited by the deceased in The F inance Com pany and the 
in te rven ien t pe titione r was des igna ted  as the nom inee. The D is tric t Judge 
rejected the application as such disputed cla im  can only be tried in a separate 
action.
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The petitioner sought leave to appeal from the said order.

The respondent raised a preliminary objection that the impugned order is a 
final order and hence the said order should have been canvassed by way of 
final appeal revision ; and not by way of leave to appeal.

APPLICATION for leave to appeal on the preliminary objection whether leave 
to appeal lies or not.

HELD:

(1) When the District Judge made order that the intervenient's remedy is to 
file a separate action and vindicate his rights, the dispute between the 
intervenient and the Public Trustee remains until it is finally decided.

(2) Hence the order will not finally dispose of the matter in dispute. The 
said order is not a judgment with the meaning of section 754(5).
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O c to b e r 1 1 ,2 0 0 5
L. K. WIMALACHANDRA, J.

T h is  is a n  ap p lica tio n  fo r le a v e  to  a p p e a l from  th e  o rd e r of th e  A dd itional 
D istric t J u d g e  o f C o lo m b o  d a te d  0 8 .1 0 .2 0 0 4 .  B rie fly  th e  fa c ts  re le v a n t to  

th is  ap p lica tio n  a r e  a s  fo llo w s  :
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T h e  p etitioner-respondent (h ere in a fte r re fe rred  to  a s  th e  “Public  T ru s te e ”) 

in s titu ted  th e s e  p ro c e e d in g s  in th e  D is tric t C o u rt o f C o lo m b o  p ra y in g  fo r  

th e  P ro b a te  of a  L a s t W ill w h ich  h e  c la im e d  to  h a v e  b e e n  e x e c u te d  b y  la te  

Jayasena W e e r a s e k e ra . This L a s t W ill le ft th e  e n tire ty  o f th e  d e c e a s e d ’s  

e s ta te  to  f iv e  c h a r ita b le  ins titu tions in th e  Is la n d . A s  th e re  w e re  n o  o b je c ­

tions, th e  D istric t C o u rt issu ed  th e  p ro b a te  o f th e  w ill to  th e  P u b lic  T ru s te e . 

In th e  m e a n tim e , th e  in te rv e n ie n t-p e tit io n e r file d  a n  a p p lic a tio n  o b je c tin g  

to  th e  inc lu s io n  of c e rta in  im m o v a b le  p ro p e rtie s , in th a t c e rta in  f ix e d  d e ­

posits  o f th e  d e c e a s e d  b e  e x c lu d e d  fro m  th e  in v en to ry  on th e  g ro u n d  th a t  

th e  sa id  “fixed  d e p o s its ” w e re  d e p o s ite d  b y  th e  d e c e a s e d  in “T h e  F in a n c e  

C o m p a n y ” a n d  th e  in te rv e n ie n t-re s p o n d e n t-p e titio n e r (p e titio n er) w a s  d e s ­

ig n a te d  a s  th e  n o m in e e  in all th e  s a id  f ix e d  d e p o s its . A c c o rd in g ly  h e  

m a d e  a n  a p p lic a tio n  to  C o u rt to  h a v e  th e  sa id  ‘fix e d  d e p o s its ’ e x c lu d e d  

fro m  th e  in v en to ry . O n  th is  a p p lic a tio n , th e  le a rn e d  J u d g e  m a d e  o rd e r  

d a te d  0 8 .1 0 .2 0 0 4  re je c tin g  th e  p e tit io n e r’s a p p lic a tio n  to  h a v e  th e  sa id  

“fix e d  d e p o s its ’ in th e  in v e n to ry  e x c lu d e d  th e re fro m  on th e  g ro u n d  th a t  

w h e n  th e  e x e c u to r  o r a d m in is tra to r  is n o t p re p a re d  to  a d m it th e  c la im  o f 

an  in te rve n ie n t to  a  p ro p e rty  in th e  inven tory , su ch  d is p u te d  c la im  ca n  o n ly  

b e  m a d e  b y  w a y  of a  s e p a ra te  a c tio n . T h e re a f te r  th e  p e tit io n e r file d  th is  

ap p lica tio n  fo r le a v e  to  a p p e a l from  th e  s a id  o rd e r o f th e  le a rn e d  J u d g e .

W h e n  th e  m a tte r  w a s  ta k e n  up fo r inqu iry, a  p re lim in a ry  o b je c tio n  w a s  

ra is e d  b y  th e  P u b lic  T ru s te e , th a t th e  im p u g n e d  o rd e r is a  ‘F in a l O r d e r ’ in 

th e  n a tu re  o f fu lly  a n d  fin a lly  a d ju d ic a tin g  th e  rig h ts  of th e  p a rt ie s  in re ­

s p e c t o f th is  d is p u te  a n d  h e n c e  th e  s a id  o rd e r  s h o u ld  h a v e  b e e n  c a n ­

v a s s e d  e ith e r  b y  w a y  o f fin a l a p p e a l a n d /o r  b y  a p p lic a tio n  in re v is io n  a n d  

n ot by w a y  o f a n  a p p lic a tio n  fo r le a v e  to  a p p e a l, w h ich  is m e a n t to  c h a l­

le n g e  in te rlo c u to ry  o rd ers .

W h e n  th e  m a tte r  w a s  ta k e n  up, bo th  c o u n s e l a g re e d  to  te n d e r  w ritten  

s u b m is s io n s  on th e  sa id  p re lim in a ry  o b je c tio n . A c co rd in g ly , w ritte n  s u b ­

m is s io n s  w e re  te n d e re d  b y  both  p a rtie s .

T h e  le a rn e d  c o u n s e l fo r th e  “P u b lic  T ru s te e ” c o n te n d e d  th a t th e  im ­

p u g n e d  o rd e r m a d e  b y  th e  le a rn e d  J u d g e  re jec tin g  th e  p e titio n er’s a p p lic a ­

tion  to  e x c lu d e  th e  s a id  “fix e d  d e p o s its ” fro m  th e  in v e n to ry  is a n  o rd e r  

w h ich  h a s  th e  e ffe c t of a  fin a l ju d g m e n t w h ic h  c a n  b e  c a n v a s s e d  o n ly  b y
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w a y  o f a  fina l a p p e a l o r b y  a  rev is io n  ap p lica tio n .

S e c tio n  7 5 4 (5 )  o f th e  C iv il P ro c e d u re  C o d e  re a d s  a s  fo llo w s :

“ N o tw ith s tan d in g  an y th in g  to  the co n tra ry  in  th is  
Ordinance, fo r the purpose of th is Chapter -

“ Judgm ent” means any judgment or order having the 
effect of a final judgment made by any c iv il C o u r t ; and

“ Order” means the final express ion of any decis ion  in 
any action proceeding or matter, which is  not a judg­
ment.”

A fte r e x a m in in g  s e v e ra l leg a l d ec is io n s  in S ri L a n k a  a n d  th e  U . K. on  

th e  q u e s tio n  w h e th e r  a n  o rd e r in a  civil p ro c e e d in g  is a  ju d g m e n t o r an  

o rd e r h av in g  th e  e ffe c t of a  fina l ju d g m e n t, D h e e ra ra tn e , J. in th e  c a s e  of 

Ranjith vs . Kusumawathie an d  o th e rs0 ' m a d e  th e  fo llow ing  o b s erv a tio n  :

“There have been two v irtua lly alternating tests adopted 
by different judges from time to time in the U. K. to deter­
m ine what final orders and interlocutory order were. In 
W hite vs. B ru n to ii2) S ir John Donaldson MR labeled the 

two tests a s  the order approach and the application ap­
proach. The order approach was adopted in S hubrook  

vs T ufneP } where Jesse l, MR and Lindley, L J  held that an 
order is  final if it fina lly  determ ines the matter in litiga­
tion. Thus the issue  of final and interlocutory, depended 
on the nature of the order made.

The application approach was adopted in Salam an  vs. 
W arner a n d  o t h e r s  in which the Court of Appeal cons ist­

ing of Lord Esher, MR Fry and Lopes L J J  held that the 
final order is  one made on such  application or proceed­
ing that, for whichever s ide  the order was given, it will, if 

it stands, fina lly  determ ine the matter in litigation. Thus
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th e  is s u e  o f  f in a l o r  in te r lo c u to ry  d e p e n d e d  o n  th e  

nature o f th e  a p p lica tio n  o r p ro c e e d in g s  g iv in g  r ise  to  

the o rd e r a n d  not th e  o rd e r itse lf.”

T h e n  a t 2 3 9  D h e e ra ra tn e , J . c ite d  w ith  a p p ro v a l th e  fo llo w in g  p a s s a g e  

of Lord  E s h e r  in Salaman’s  c a s e  (supra).

“ T h e  q u e stio n  m u st d e p e n d  o n  w hat w o u ld  b e  th e  resu lt 

o f the d e c is io n  o f th e  D iv is io n a l C o u rt, a ss u m in g  it to  be  

g iv in g  in fa v o u r o f e ither o f the parties. If th e ir d e c is io n , 

w h ich ever w ay it is  g iv en , w ill if it s ta n d s , fin a lly  d is p o s e  

o f the m atter in d isp u te , I th in k  fo r th e  p u rp o s e s  o f th e se  

ru les  it is  fina l. O n  th e  o th er h an d, if th e ir d e c is io n , if 

g iv e n  in o n e  w ay w ill f in a lly  d is p o s e  o f th e  m atter in  

d isp u te , but if g iv e n  in  th e  other, w ill a llo w  th e  a ct io n  to  

g o  on , th en I th in k  it is  n ot fina l, but in terlo cu to ry .”

I h a v e  q u o ted  e x ten s ive ly  from  th e  decis ion  in Ranjith vs. Kusumawathie 

and others (supra) a s  I find  th a t th e  d e c is io n  in th a t c a s e  w ill h e lp  to  

a n s w e r  th e  q u e s tio n  b e fo re  us.

In th e  c irc u m s ta n c e s  I a m  of th e  v ie w  th a t th e  o rd e r m u st d e te rm in e  th e  

rights o f th e  p a rtie s  c o n c lu s iv e ly , c o m p le te ly  a n d  fin a lly  to  b e  c o n s id e re d  

a s  a  fin a l o rd e r w h ich  fa lls  in to  th e  c a te g o ry  of “ju d g m e n t” in te rm s  of 

S e c tio n  7 5 4 (5 )  o f th e  C iv il P ro c e d u re  C o d e . E s s e n tia lly , th e  d is tinction  

b e tw e e n  “fina l” a n d  “in terlocuto ry” lies in th e  n a tu re  o f th e  d ec is io n , in th a t, 

w h e th e r  it fin a lly  d is p o s e s  o f th e  m a tte r  in d is p u te . A n  o rd e r is n o t a  fina l 

o rd e r if such  a n  o rd e r d o e s  not fin a lly  d is p o s e  o f a n y  d is p u te  o r  c la im  in 

th e  suit itself.

In th e  in s ta n t c a s e , th e  le a rn e d  J u d g e  h e ld  th a t th e  q u e s tio n  a s  to  th e  

title  to  th e  “fix e d  d e p o s its ” in th e  in v e n to ry  c a n n o t b e  d e c id e d  in th e  te s ta ­

m e n ta ry  ac tio n  a n d  th e  C o u rt d o e s  n o t h a v e  ju ris d ic tio n  in th e  te s ta m e n ­

ta ry  p ro c e e d in g s  to  d e te rm in e  d is p u te s  a s  to  th e  title  in re s p e c t o f such
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property  b e tw e e n  th e  adm in is tra tor a n d  a n  in terven ient. T h e  lea rn ed  Ju d g e  

fu rth er h e ld  th a t th e  in te rve n ie n t’s re m e d y  is to  file  a  s e p a ra te  ac tion . If the  

d e c e a s e d ’s title  to  a  p ro p e rty  in c lu d ed  in th e  in v en to ry  is d is p u te d , th e  

q u e s tio n  a r is e s  w h e th e r  th a t q u e s tio n  co u ld  b e  d e c id e d  in th e  s a m e  p ro ­

c e e d in g s  o r w h e th e r  it is n e c e s s a ry  to  file  a  s e p a ra te  ac tio n . W h e n  th e  

le a rn e d  J u d g e  m a d e  th e  o rd e r th a t th e  in te rv e n ie n t’s re m e d y  is to  file  a  

s e p a ra te  ac tio n  an d  v in d ic a te  h is  rights , in m y  v ie w  th e  d is p u te  b e tw e e n  

th e  in te rv e n ie n t an d  th e  P u b lic  T ru s te e  re m a in s  until it is fina lly  d e c id e d . 

H e n c e  it c a n  b e  c le a rly  s e e n  th a t th e  o rd e r of th e  le a rn e d  J u d g e  w ill not 

fina lly  d is p o se  of th e  m a tte r in d isp u te . A cco rd in g ly  th e  o rd e r m a d e  by th e  

le a rn e d  J u d g e  is n o t a  ju d g m e n t w ith in  th e  m e a n in g  of S e c tio n  7 5 4 (5 )  of 

th e  C ivil P ro c e d u re  C o d e .

F o r th e s e  reaso n s  th e  p re lim inary  objection  ra ised  by th e  Public T ru s tee  

is o v e rru le d  but in all th e  c irc u m s ta n c e s  w e  m a k e  no  o rd e r a s  to costs .

SOMAW ANSA, J. (P/CA) —  I a g re e .

P r e l im in a r y  o b je c tio n  o v e r ru le d .


