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A p p e a l -  C om pliance w ith  provisions o f  S ection  7 5 5  (3 ) O f  th e  Civil P ro ced ure  Code.

Notice of appeal was given in time in terms of S. 755 (1) of the Civil Procedure Code. The 
Attorney-at-Law on record failed to fHe the petition of appeal as required by S. 755 (3) of 
the Civil Procedure Code. The excuse given was that the appellant was kept in detention 
and as a result his mental and physical condition deteriorated and after his release he had 
to obtain treatment for his condition and therefore could not give instructions.

The filing of a notice of appeal must be followed by presentation of the petition of appeal 
within 60 days. Both steps are imperative and mandatory. The responsibility is on the 
Attorney-at-Law on record and not on the petitioner.

The provisions of S. 759 (2) of the Civil Procedure Code cannot be invoked to condone 
the negligence and carelessness of the Attorney-at-Law on record.
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H. W . SENANAYAKE. J.

The petitioner is seeking relief in terms of the Provisions of Section 759 
(2) of the Civil Procedure Code.

The Respondent instituted the action in the District Court of Matara 
The Learned District Judge after trial, delivered Judgment on 
2 2 .0 2 .1 9 9 0  in favour of the Respondent. The Petitioner being
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dissatisfied w ith  the  Judgm ent filed the notice of Appeal in term s o f the 
Provisions o f Section 7 5 5  (1) o f the Civil Procedure Code. The Petitioner 
however failed to  tender the Petition o f Appeal w ith in  6 0  days from  the 
date o f the Judgem ent in com pliance w ith  Section 7 5 5  (3) o f the  Civil 
Procedure Code. The Petition o f Appeal was filed only on 1 8 .0 5 .1 9 9 0 .

The Petitioner averred in his petition tha t he was taken into custody by 
the Police and w as kept in detention as a result his m ental and physical 
condition deteriorated and after his release he had to  obtain treatm ent 
for his condition. The Petition is silent as to  when he was taken into 
custody. The Learned Counsel for the Petitioner subm itted that ow ing to 
the exceptional circum stances the Petitioner w as unable to  give 
instructions to  his A ttorney-at-Law  to file the Petition of Appeal w ith in 
the prescribed time.

I am unable to  agree w ith  the submission. The Petitioner had an 
Attorney-at-Law  on record w ho  had a proxy, therefore the A ttorney-at- 
Law should have filed the Petition of Appeal in tim e. The Petition of 
Appeal should set ou t the circum stances in which the  Appeal arises and 
the grounds o f objection and also contain the particulars required by’ 
Section 758  (1) o f the  Civil Procedure Code. This is a m atter w ith in  the 
pow er of the A ttorney-at-Law  on record and not the  Petitioner.

The Provisions o f Section 755  (3) o f the Civil Procedure Code 
requires the Appellant to present to the original Court a Petition o f 
Appeal w ithin 6 0  days. This is mandatory. The filing o f a notice o f Appeal 
m ust be followed, w ith  the Petition of Appeal both steps are m andatory 
and imperative steps in lodging an appeal. These tw o  provisions w ere 
considered in the case of Abeyratne Wickremasinghe v. Maglin Nonade 
Silva°\ This was followed in the Municipal Council of Colombo v. 
Piyasena{2).

The Learned Counsel fo r the Petitioner relied on the  authority Vithane 
v. Weerasinghe and another<3). In this case the appellant had com plied 
w ith  the Provisions of Section 7 5 4  of the Civil Procedure Code by giving 
notice o f Appeal w ith in the prescribed period o f 14 days but failed to  file 
the Petition of Appeal w ith in 6 0  days. His Petition o f Appeal was late by 
one day and his Attorney-at-Law filed an affidavit to  show  tha t the 
omission was due to  his ow n illness and w as a cause beyond the contro l 
of his client. Justice Wanasundara observed at page 57  'I  find  th a t 
Section 7 5 9  (2) is adequate to  deal w ith  an application o f this kind and it 
is precisely to  these provisions that a person such as the present 
appellant m ust look for relief".
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In m y v iew  the facts o f that case has no bearing to the instant case. It 
is my v iew  tha t the presence o f the Petitioner was not essential to  
present the  Petition o f Appeal. The Attorney-at-Law on record had the  
full au thority  to  file the Petition o f Appeal. It is the A ttorney-at-Law  on 
record w h o  has to  preapare the Petition of Appeal and specify the  
grounds o f objection to  the Judgm ent. The absence or the presence o f 
the Petitioner in person is immaterial to the filing o f the Petition o f 
Appeal. It is m y view  tha t the Provisions of Section 759 (2) cannot be 
invoked to condone the negiligence and carelessness of the A tto rney- 
at-Law  on record.

In the circum stances I dismiss the Petitioner's application w ith costs  
fixed at Rs. 325 .

D. P. S. GUNASEKERA, J. -  I agree.

Application dismissed.
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