
342 Sri Lanka Law Repons 11990} 1 Sri L.R.

SEBASTIAN FERNANDO
v.

KATANA MULTI - PURPOSE CO-OPERATIVE SOCIETY LTD., AND
OTHERS

SUPREME COURT.
BANDARANAVAKE, J. . FERNANDO, J.. AND KULATUNGA. J.
S. C. APPEAL No. 57 of 1988 —  C.A. No. 1344/87,
JANUARY 31. 1990.

Co-operative Societies Law - Appeal from award of Arbitrator under s. 58(3) of the Co­
operative Societies Law, No. 5 of 1972 - Rule 49 (XII) (a) of the Rules made under s. 61 
of Law No. 5 of 1972- Vires of Rule 49 (XII) (a) is requirement of appeal deposit under Rule 
49 (XII) (a) ultra vires? -  Delay in preferring Appeal —  Notice.

The plea of delay involves equitable considerations. The conduct of both parties should be 
taken into account. Unless it is a clear case for rejecting the application, the Court ought 
to issue notice and leave it to the respondent to take the objection on the facts and 
circumstances of the case. Delay by itself will not defeat an application. It is only a 
discretionary bar to be applied having regard to the conduct of parties, the issues involved 
and the substantial prejudice which may result in varying the impugned order.

A serious question arises as to the vires of Rule 49 (XII) (a) and the requirement ol an 
appeal deposit.
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January 31, 1990,
FERNANDO, J.

The Appellant was employed as a storekeeper by the 1st Respondent, 
the Katana M. P. C. S. Ltd., Demanhandiya, on 13.6.71, and served at 
various places thereafter. In 1982 it was alleged that between 13.6.71 
and 30.1.81 there were shortages amounting to Rs. 100,262/41, which 
the Appellant denied; the 2nd Respondent was appointed to arbitrate in 
respect of this dispute, and made his award dated 19.3.83, holding that 
the Appellant was liable to pay the 1 st Respondent a sum of Rs. 42,899/ 
57 and costs. The Appellant lodged an appeal dated 21.3.83, and 
deposited Rs 4,289/95 (being 10% of the amount of the award) in two 
instalments-a sum of Rs. 100/= on 21.3.83 and a further sum of Rs.4,189/ 
95 on 14.11.83. By letter dated 1.10.84, the Appellant was informed that 
the sum of Rs 100/= deposited on 21.3.83 was less than the required 
amount, and that his appeal was rejected under Rule 49 (X11) (b) ; a 
similar letter dated 21.11.84 was sent in respect of the sum of Rs. 4,189/ 
95 deposited on 14.11.83.

Section 58 (3) of the Co-operative Societies Law, No 5 of 1972, entitles 
any party aggrieved by the award of an arbitrator to appeal to the 
Registrar “within such period and in such manner as may be prescribed 
by Rules.” Section 61 provides that -

“(1) The Minister may make all such rules as may be necessary for 
the purpose of carrying out or giving effect to the principles and 
provisions of this Law ;

(2) In particular, and without prejudice to the generality of the 
powers conferred by sub-section (i) , such rules may -

(Y) prescribe the forms to be used, the fees to be paid, the 
procedure to be observed, and all other matters connected with 
or incidental to the presentation, hearing and disposal of 
appeals under this Law or the rules made thereunder."

Paragraphs (a) to (x) are not relevant to the questions before us.
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Rule 49 (xii) p rovides -

“ (a) Every appea l to the R eg istra r from  an aw ard  of an a rb itra to r o r a 
panel of a rb itra to rs  shall be m ade w ith in  30 days from  the date of 
the  a w ard  by a w ritten  s ta tem ent setting  out the g rounds of appeal. 
Every such  appea l shall be fo rw arded  to the R eg istra r with an 
appeal deposit of Rs. 50 or 10%  of the  sum  aw arded w here  the 
appea l is m ade by the party against w hom  the aw ard has been 
m ade and by Rs. 50 or 10%  of the sum  c la im ed  in the d ispute 
w here  the appea l is m ade by the party c la im ing  any sum  of m oney, 
w h ich e ve r sum  is the h igher sum  in e ithe r case.

(b) An appea l not m ade in confo rm ity  w ith  the above shall be rejected
by the R egistrar.

(c) The R eg is tra r m ay m ake a dec is ion  on the appea l w ithout hearing

any of the  parlies  to  the d ispute.

(d) W here  the R eg istra r is sa tis fied  that the appe llan t had reasonable  
g ro un ds  to appea l, the sum  deposited  by him  shall be returned to 

the  appellant.

(e) W here  the  R eg is tra r is sa tis fied  that the appe llan t had no rea son ­
able g ro un ds  to  appeal, the appeal deposit shall be forfeited and 
cred ited  to the C onso lida ted  F un d .”

The appea l w as filed  on 21.3 .83, and it w as nearly  e leven m onths a fter 
the A ppe llan t had m ade an appea l deposit of 10%  of the sum  aw arded 
tha t he w as in fo rm ed that his appea l had been re jected  for fa ilu re  to make 
the  depos it w ith in  the  s tipu la ted  tim e. He sta tes that he m ade rep re sen ­
ta tions in respect of th is  re jection  by his le tter da ted  26.11.84, and th rough 

his A tto rney-a t-law , by le tter dated  7 .6 .85 , that in o th e rca se s  appea ls had 
been e n te rta ined  w itho u t the requis ite  depos its , and that the aw ard was 
bad in law, and, if sought to be en fo rced  in an appropria te  court, its va lid ity 
w as liable to  be q uestioned  ; he rece ived  no reply to these  letters. In June 
1987, the 1st R espondent com m enced  tak ing  d isc ip linary  action against 

him  in co nn ec tio n  w ith  his fa ilu re  to pay the sum  aw arded. On 15.12.87 
he app lied  fo r C ertio ra ri to quash the aw ard, but the C ourt of Appeal 

re fused  to issue notice  and d ism issed  that app lica tion  on the g round  that 
the  appea l had been d isposed  of in 1984, and that no reasonab le  excuse 
had been g iven fo r the de lay  of th ree  years. In the petition  filed in the



C ourt o f A ppea l, a lthough  the  A ppe llan t con te nd e d  tha t the R eg is tra r (the 

4 th  R esponden t) shou ld  not have re fused  to en te rta in  the  appea l, he d id 
not con te nd  that the  requ irem en t, in Rule 49 (X11) (a) , of an appea l 
depos it is ultra vires o r tha t the re jection  of the appea l w as  bad fo r any 
reason ; nor d id  he p ray fo r Certiorari and Mandamus a ga ins t the 

R e g is tra rto  quash  the  o rd e r re jecting  the  appea l and to d irec t h im  to hear 

and de te rm ine  the sam e.

A lthough  the  C ourt has a d iscre tion , in app ro p ria te  c ircu m stan ces, to 

re fuse  Certiorari and Mandamus on the  ground- of de lay, tha t p lea 

invo lves equ itab le  co ns ide ra tio ns  ; the  conduct of bo th  p arties  shou ld  
have  been  ta ken  into account, and it w as re levan t that th e re  w as  a de lay 
of 18 m on ths on the part of the  R eg is tra r in in fo rm ing  the  A p pe llan t of the  
re jection  of his appea l, as w e ll as a fa ilu re  to  rep ly  to  the  A p p e lla n t’s 
su bse qu en t le t te rs ; the  fact tha t no steps w ere  ta ken  to enfo rce  the  aw ard  
m ight in th ese  c ircu m sta n ce s  have led the  A ppe llan t to  b e lieve  tha t such  

s te ps  w ou ld  not be  taken  ; that such  de lay caused  no p re ju d ice  to  o the r 
parties. Further, if the  A p p e lla n t’s co n te n tio n  is right, the  re jection  of his 
appea l w ou ld  have been patently  e rron eo us  and w ith o u t ju risd ic tion . In 

those  c ircu m stan ces, de lay  w ou ld  not have jus tifie d  sum m ary  d ism issa l 
(Rajakaruna v. Minister of Finance (1) ; Biso Menike v. de Alwis (2) ; 
Ramasamy v. State Mortgage Bank (3 ) ; the R esp on de n ts  sh ou ld  have 
been noticed, and had d e lay  been p leaded  the  A p pe llan t m ay have been 
able  to  fu rn ish  o th e r exp lana to ry  m ateria l.

In th is  appea l, the  A ppe llan t co n te nd s  tha t the  req u irem en t of an 
a ppea l d ep os it is ultra vires and u nreasonab le  ; if so, it w ou ld  fo llo w  that 

the  re jec tion  of the  appea l by the  R eg is tra r w as  illega l ; if not, the  
que stion s  do arise  w h e th e r (1) the Rule is m andato ry , e spe c ia lly  if, as the 
A p pe llan t a lleges, the  R eg is tra r had en te rta in ed  o th e r a pp ea ls  w itho u t 

the  s tipu la ted  appea l deposit, and  (2) the R eg is tra r w as  u n d e r an 
ob liga tion  to c o n s id e r the  reasons fo r the d e fa u lt p rio r to re jec ting  an 

appea l on  th is  g round . Further, if the  A p p e lla n t’s co n te n tio n  tha t R ule 49 
(X 1 1) (a) is ultra vires is co rrec t, it m ay w e ll be open  to  h im  to resist any 

a ttem pt to en fo rce  the  aw ard, on the  basis  that the p u rpo rted  re jec tion  of 
his appea l is a nullity , and tha t his appea l is yet p end ing . H ow ever, as 

these  m atte rs  w ere  not p laced  be fo re  the C ourt o f A ppea l fo r c o n s id e ra ­
tion,. I w ill o n ly  co n s id e r th em  in o rd e r to  a sce rta in  w h e th e r th ey  ra ise a 

se rious q uestion . C ounse l fo r the A ppe llan t qu ite  p rope rty  d re w  o u ra tten - 

t ion to  th ed ec is ion  of th is  C ourt in Somaratnev. Premachandra, (4); (s.c.)
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w here  it w a s  held, on the facts, that a petition  of appea l had not been 
fo rw arded  to the R e g is tra r ; it w as held  that the rule p rescrib ing  the time 
lim it of 30  days w as  intra vires ; obse rva tions  to the effect that the 
requ irem ent of an appea l deposit w as intra vires appear to  be obiter.

The requ irem en ts  set out in Rule 49 (XII), as to the  period  w ith in  which 
an appea l shou ld  be lodged, and the m anner in w h ich  the appea l should 
be m ade, are c lea rly  re fe rab le  to  section  58(3), but th is section  does not 
authorise  the rest of Rule 49 (XII). That Rule leaves the R e g is tra rw ith  no 
op tion  but to fo rfe it the appea l deposit if he is sa tis fied  that the appellant 
had no reasonab le  g rounds to  appeal, and  enab les h im  to m ake that 
d ec is ion  w itho u t hearing  the parties. It appeared  to us that paragraphs (a) 
and (e) taken  to ge th e r seem  to subject the appellan t to  a penalty  fo r the 
im proper exerc ise  of the right of appeal, and (by requiring a deposit to be 
m ade in advance) com pe l the appellan t to g ive security  in respect of a 
poss ib le  penalty , w itho u t even a prim a facie  v iew  being fo rm ed by the 
R eg is tra r as to the  reasonab leness of g rounds of his appeal. The sum  to 
be d epos ited  is not nom inal, and is a rb itra ry to the extent that it is 
un re la ted  to  the se riousness of the '‘im p rop rie ty" com m itted  by the 
appellan t. The R eg istra r has no d iscretion , a fte r cons idering  the 
c ircu m stan ces, to  d ispense  w ith, o r to reduce the  quan tum  of the deposit 
(w here  he co ns ide rs  that the appe llan t appears to have reasonab le  
g rounds of appea l), o r to m itigate  the pena lty  by ordering  the fo rfe itu re  of 
on ly a part of the  appea l deposit. C ounse l fo r the A ppe llan t contended 
that Rule 49 (XII) (a), inso fa r as it requ ires that such an appeal deposit be 
m ade, is ultra vires, as it is ne ither a fee nor a m atte r of p rocedure , and 
is not a u thorised  by sections 61 (1) or 61 (2) (y) . A lthough we invited 
C ounse l to m ake subm iss ions, both  ora l and w ritten , on the question  
w h e th e r the appea l depos it w as  in the nature  of a penalty , and w hether 

the M in is te r w as em pow ered  to im pose such a penalty, w e  have not had 
the benefit of any ass is tance  on th is  aspect of the case, and w hat fo llow s 
is the result of my ow n researches.

The im position  of a m andato ry and inflexib le  penalty, as w ell as the 
deposit of security  there for, appears to be quite  d iffe ren t in ch a rac te r from  
the depos it of security  for costs, (e.g. the costs of appea l of the R espon­
dent), o r security  fo r the due perfo rm ance  of judgm ent in appea l. It seem s 
doubtfu l w h e th e r even the im position  of a penalty , simphciter, or the 

p rovis ion  of security  fo r costs o r fo r due perfo rm ance  of the final o rder on 
appea l, w ould  be p erm iss ib le  under paragraph  ( y ) . The genera l policy of



our Law on  such  m atte rs  is e xem plified  by the  C iv il P rocedure  C ode  : 
w h ich  co n ta ins  express  p rov is ion  fo r security  fo r costs  of a ppea l (section  
757) , se qu estra tion  be fo re  ju d g m e n t (section  653) , and  security  fo r 
w ho le  o r part o f the  sum  c la im ed  by a p la in tiff (section  704). T he se  
p rov is ions requ ire  the  p rio r exerc ise  of a jud ic ia l d isc re tio n  as to  the  need 
fo r an o rd e r fo r  se qu estra tion  be fo re  jud gm e n t, o r fo r security  as a 
cond ition  of leave to a p p e a r and de fend , and  as to the  am oun t of security . 
Though  e xp ress ly  a u th orised  by  leg is la tion , sa feg ua rds  have  been 
provided. R ule 49 seem s to  go ve ry  m uch fu rthe r, by p rov id ing  fo r a 
penalty , and by requ iring  security  to  be g iven  w itho u t even  a p ro v is io n  fo r 
w a ive r upo n  a d e te rm ina tion  tha t the re  appears  to  be, p rim a  facie, 

reasonab le  g ro un ds  fo r appea l. T h is  appears  to  be o u ts ide  the  scope  of 
S ection  61 (2 ) ( y ) . S uch  a d ep os it seem s to be n e ithe r a “fe e ” nor a m atte r 
of “p ro c e d u re " ; no r a m a tte r “co nn ecte d  w ith  o r inc iden ta l to  “ e ithe r the 
p resen ta tion , hearing  o r d isp osa l of an appea l, o r the  R ules. It does  not 
seem  to be "n e ce ssa ry ” fo r the  p u rpose  of ca rry ing  ou t o r g iv ing  e ffect to 
the p rinc ip les  o r p ro v is io ns  of the  Law . To d isco ura ge  fr ivo lo u s  and 

vexa tious  a pp ea ls  by the  im pos ition  of a p ena lty , and  the  d ep os it o f 
security  the re fo r, m ay be a laudab le  ob ject, but is an o b jec tive  to  be 
a ch ieved  e ithe r d ire c tly  by P arliam ent o r by d e leg a ted  leg is la tion  m ade 
in the e xe rc ise  of pow ers  con fe rred  e xp ress ly  o r by n ece ssary  im p lica ­
tion. C on s ide ra tion  of section  59 te nd s  to  suggest that P a rliam ent d id  not 
co n te m p la te  the  im pos ition  of a penalty , but on ly  a u th o rised  an  o rd e r fo r 

in terest and  co sts .

S ta tu tes  w h ich  e ncroach  upon the  rights of the  c itizen  have to be 
“s tric tly " co ns true d  : they shou ld  be in te rpre ted , if poss ib le , to respect 
such  rights, and if there  is any am b igu ity , the  co n s tru c tio n  w h ich  is in 
fa vou r of the fre e d o m  of the  ind iv idua l shou ld  be adop ted . S ta tu te s  w h ich  
im pose pecu n ia ry  b urde ns  or p ena lties  are sub ject to the  sam e rule. If 
there  are tw o  reasonab le  co ns truc tio n s , one of w h ich  w ill a vo id  the 
penalty , tha t co n s tru c tio n  m ust be p re fe rred . W here  an Act of Parliam ent 
im poses b urde ns  on  m em bers  of the pub lic , th ose  b u rde ns  m ust be 
show n in c lea r language  to be im posed  befo re  e ffect can  be g iven  to 
them . (M axw e ll, In te rp re ta tion  of S ta tu tes, 12th Edition, pp. 239, 251, 
256; T u c k  &  S o n s  v  P re s te r ,  (5 ) 638; H o te l &  C a te r in g  In d u s tr y  T ra in in g  
B o a rd  v. A u to m o b ile  P ro p r ie ta ry  L td ., (6 ) 406). If that rule of strict 
co ns truc tio n  app lies in d e te rm in ing  w h e th e r P arliam ent has itself im posed 
a burden  o r a p ena lty , it w ou ld  seem  to fo llo w  that no less strict a rule m ust 
app ly  in d e te rm in in g  w h e th e r P arliam ent has a u th orised  a no the r body o r 
person  to  im pose  such  a burden  or a penalty .
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An authority  em pow ered  to m ake by- laws m ay have an im plied 
C om m on  Law  pow er to prescribe  a penalty  for d isobed ience . H a ll v. 
N ix o n , (7 ) ; but w here  the pow er is g iven  to im pose a penalty  in respect 
of an act done in con traven tion  of a by-law  w ith  a specified  in ten tion , the 
im position  of a pena lty  fo r such an act, regard less of in tention, is u ltra  
v ire s . D y s o n  v. L o n d o n  & N . W . R a ilw a y  C o ., (8 ). Apart from  penalties for 
co n trave n tion  of by-law s, it w ou ld  seem  that the pow er to im pose a tax, 
pena lty  o r fee w ill not lightly be im p lied  E v e r to n  v. W a lk e r  ( 9 ) ,  A .G . v. 
W ilts  U n ite d  D a ir ie s , (1 0 )., Thus a local au thority  having extensive 
pow ers  of m aking by-law s, fo r the p reserva tion  of pub lic  health  and other 
pub lic  purposes, cannot require the paym ent of a tax o rfe e  as a condition  
of the  issue of a licence for the  sale of fish, T h o m a s z  v .J u n is  L e b b e , (1 1 )
. W here  p ow er is g ran ted  to im pose a tax, such tax cannot be im posed 
re trospective ly  ,A .G . v. F e rn a n d o , (12 ).

In C e y lo n  W o rk e rs  C o n g re s s  v. S u p e r in te n d e n t,  B e ra g a la  E s ta te  (1 3 )  
the  v ire s  of a regula tion  m ade under the Industria l D isputes Act was 
cons idered . The Act con fe rred  upon a d ism issed  w orkm an  the right to 
app ly  for certa in  re lie fs to a Labour T ribunal, but did not im pose a tim e limit 
w ith in  w h ich  such an app lica tion  cou ld  be m ade, nor did it expressly 
au thorise  the im position  of such a tim e lim it by regula tion . A regula tion 
w as m ade proving  that any such app lica tion  shall be m ade w ith in  three 
m onths of d ism issa l. S ection  39 (1) of that Act (om itting  those p rovis ions 
w h ich  had no possib le  re levance to the v ire s  of that regulation) em pow ered 
the  M in is te r to m ake regu la tions in respect of -

(a) all m atte rs  w h ich  are s ta ted  or required  by the Act to be p re sc rib e d ;

(b ) all m atters fo r w h ich  regu la tions are required  or au thorised  to be 
m ade by o r u nd e r the Act;

( ft) the procedure  to be observed by a labour tribunal in any proceedings 
be fo re  it; and

(g) ■ all m atters necessary fo r ca rry ing  out the p rov is ions of the Act or 
g iv ing  e ffect to the princ ip les thereo f.

It w as not co n te nd e d  that p a rag raphs  (a ) , (b ) or (ff) authorised  the 
im position  of a tim e lim it, and the va lid ity  of the regula tion  depended  on 
parag raph  (g ). It w as  po in ted  out that the regu la tion  w ou ld  prevent a



w orkm an  a fte r the exp iry  of a period  o f th ree  m on ths  fro m  exerc is ing  the 
right g iven  to  h im  u nd er the  A c t to  app ly fo r re lie f, w h e th e r o r not he had 

good g ro un ds  fo r h is inab ility  o r fa ilu re  to  app ly  in tim e, and w a s  thus “an 
a rb itra ry  lim ita tion  on a righ t g ra n te d  by the  A c t” . H av ing  regard  to the  
princ ip les o f the  Act, re la ting  to  Labour T ribuna ls , the  fo rm e r C ourt of 
A ppeal he ld  th a t “a regu la tion  w h ich  restric ts  g en e ra lly  a w o rkm a n 's  right

to apply fo r re lie f, irrespective  of the  fa c ts  and c irc u m s ta n c e s ........ fa r f  rom
g iv ing  e ffect to  the  p rinc ip les  of the  Act, w ill go  co u n te r to th o se  p rinc ip les  
by p rec lud ing  a T rib un a l from  m aking  a jus t and equ itab le  o rd e r in cases 
w here  th e re  m ay be som e de lay, but such  de lay, is excusa b le  or 
jus tifiab le ". By a p arity  of reason ing , it is a rguab le  tha t R ule  49  (X 1 1) is 
an a rb itra ry  restric tion  o r lim ita tion  of a right of appea l ve s ted  by the  C o ­
o pera tive  S oc ie ties  Law, in tha t an appe llan t is p re c lu d ed  from  app ly ing  
fo r (and the  R eg is tra r from  g ra n tin g ) relief in a case  w he re  the  appe llan t 

is unable , fo r  e xcusa b le  o r jus tifia b le  reasons, to  d ep os it o ne -te n th  of the  
am ount aw arded  by h im ; it a lso  seem s a rb itra ry  in tha t such  d ep os it is 
requ ired  even  w he re  the re  is reasonab le  g ro un d  fo r such  appea l o r w here  
it is not fr ivo lou s  o r ve xa tio us  o r b ro ug h t fo r the  p u rpo se  of de lay; no 
deg rees o f cu lp ab ility  are recogn ised , the  fo rfe itu  re be ing  a u to m a tic  upon 
the R eg is tra r fo rm ing  the v iew  that the re  w as  no reasonab le  g round  fo r 
appea l, there  be ing  no d iscre tion  to  m itiga te  the  se ve rity  of the  pena lty  
upon co n s id e ra tio n s  such  as the  costs, de lays , and inco nve n ie nce  

occas ion ed  by the  appea l. Th is  R ule  m ay d isco u ra ge , and even  p reven t, 
appea ls  m ade bona fide and upon  good  g ro un ds, so le ly  beca use  an 
appe llan t does not have the  m eans of m ak ing  the  requ ired  appea l 
deposit. The  Law  co n fe rs  a right of appea l, reco gn is in g  tha t hum an 
jud gm e n ts  are fa llib le : a R ule the  nece ssa ry  co n se q u e n ce  of w h ich  is to 

p reven t a good and va lid  appea l, so le ly  by reason  of fin a n c ia l incapacity  

to  m ake the appea l deposit, does not seem  "n ece ssa ry  fo r  the  purpose  
of ca rry ing  out o r g iv ing  e ffec t to  the  p rinc ip les  and p ro v is io ns  of the Law ” , 

but seem s to con flic t the rew ith . The  req u irem en t that an a ppea l d epos it 
be m ade in advance  seem s qu ite  d iffe ren t to  the  co n fe rm e n t of a p ow er 
o r d iscre tion  on the  R eg istra r, w he n  d ism iss in g  an appea l, to requ ire  the 

appe llan t to pay an add itiona l sum  d e te rm ine d  by h im  w here  he held that 

such appea l had been m ade w itho u t any rea son ab le  g ro un d , and w as 

frivo lous and vexatious.

T hus a se rious q ue stion  a rises as to the vires of R ule 49 (X 1 1) (a) : 
that the requ irem en t of an appea l d epos it is not au th o rised  by sec tions  58 

(3), 61 (1) o r 61(2) (y) . H ow ever, as that q u e s tio n  w as  not p laced  befo re
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the  C ourt of A ppea l fo r cons ide ra tion , and as the R e s p o n d e n t w ere not 
heard  in tha t C ourt (nor in th is  C ourt, though  du ly  noticed) it is on ly proper 
tha t it shou ld  be de te rm ined  by that C ourt, a fter such am endm ent of the 
petition  as tha t C ourt m ay perm it in its d iscretion , and after hearing the 
R e s p o n d e n ts .! a llow  the  appea l, and set aside the o rd e r of the C ourt of 
A ppea l re fusing  to issue notice and d ism iss ing  the app lica tion , and 
substitu te  in its p lace an o rder that notice be issued on the R espondents. 
The C ourt of A ppea l is d irec ted  to issue notice on the  R espondents, after 
cons ide ring  any app lica tion  fo r am endm ent of the Petition as the Appellant 
m ay m ake w ith in  one m onth  a fte r the record is rece ived  in the C ourt of 
A ppea l. The A ppe llan t w ill not be entitled  to the costs  of th is appeal.

BANDARANAYAKE, J. - I agree.

KULATUNGA, J.

The appellant had been em ployed as the s to rekeeper of the 1 st respondent 
C o-ope ra tive  S ocie ty  since 1971. A d ispute  be tw een  the Socie ty  and the 
A ppe llan t in respect of an a lleged shortage of goods and cash to the value 
of Rs. 100,162.41 fo r the  period 13.6.71 to 31.1.81 w as re ferred  for 
d ec is ion  under S ection  59 (1) (e) of the Co- opera tive  S ocie ties Law, No. 
5 of 1972; it w as then  re fe rred  to the 2nd respondent, an Assistant 
C om m iss io ne r of C o-opera tive  D eve lopm ent fo r d isposa l in his capacity  
of an a rb itra to r undqr S ection  59 (2) of the  said Law. At the inquiry, the 
appe llan t w as rep resen ted  by a p leader. A fte r hearing the evidence and 
su bm iss ions the 2nd respondent p ronounced  his aw ard dated  19.3.83 in 
the  p resence  of the parties. At the sam e tim e, the appe llan t w as also 
in fo rm ed o f his right to appea l the re from  to the 4th respondent, the 
R eg is tra r of C o -ope ra tive  S ocie ties  w ith in  30 days, w ith  an appeal 

depos it of Rs. 4 ,289.95  in te rm s of S ection  58(3) of the Law read w ith  Rule 
49 (X 1 1) (a) of the C o-ope ra tive  Socie ties Rules, 1973.

The A ppe llan t fo rw arded  his appeal dated 21.3.83 to the 4th respondent 
w ith  a depos it o f Rs. 100/= ; on 14.11.83. A ppe llan t paid a fu rthe r sum  of 
Rs. 4 ,189 .95  be ing  the ba lance  am ount to  com p le te  the required  appeal 
deposit. The 4 th  responden t by his le tters da ted  1.10.84 and 21.11.84 

re jected  the app e llan t's  appea l in te rm s of Rule 49 (X 1 1) (b ); fo r fa ilure 
to  pay the fu ll a m oun t of the  appea l deposit w ith  the appea l and requested 
the  appe llan t to fo rw a rd  a s igned  vo uch e r to re fund the sum s deposited  
by him . By his le tte r dated  26.11.84, the appellan t requested  the 4th
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respondent to  reco ns id e r a ccep ting  his appea l to  w h ich  he rece ived  no 

reply. O n 7 .6 .85  an  A tto rn ey-a t-law  a dd re ssed  a le tte r to  the  4 th  
respondent on  b eh a lf o f the  a ppe llan t w he re in  he co n te nd e d  tha t the  
award w as  bad in law ; th a t the  4 th  resp on de n t e rred  in re jec ting  the 
a ppe llan t’s a ppea l on  a s tric t c o m p lia nce  w ith  R ule 49  (X 1 1) (b) ; and  tha t 

the aw ard, if e xecu ted  in an app ro p ria te  C ourt upon a ce rtifica te  issued  
under S ections  59 (1) (a) o r 5 9 ( 1 ) (c) , ju risd ic tio n  to  q ue s tion  the 

valid ity of the  a w a rd  o r  the  co rrec tne ss  of the  s ta te m e nt co n ta in e d  in the 
certifica te  w ill lie u n d e r section  59 (6) o f the  C o-op e ra tive  S o c ie tie s  Law .

There  is no e v id en ce  of any response  by the  4 th  resp on de n t to  the  
above rep re sen ta tion s  by the  a ppe llan t; th e re a fte r th e  1st respondent, 
socie ty by its le tte r d a te d  1 .6.87 p laced  the  a ppe llan t on  co m p u lso ry  

leave fo r fa ilu re  to  pay the  am oun t of th e  shortage  d ue  to  th e  S o cie ty . Th is  
was fo llow ed  by the 1st re sp o n d e n t's  le tte r d a te d  1 .9 .87  in te rd ic tin g  the 
pe titioner from  se rv ice  on  a ccou n t of a lleged  sh o rtag e s  of goods; 
w hereupon  on  15 .12.87  the a pp e llan t filed  an a pp lica tion  in the  C ou rt of 

Appeal fo r a w rit o f certiorari to  q ua sh  the  a w ard  m ade by the  2nd  
respondent on  the  fo llo w in g  g ro un ds  :-

(a) The  2nd resp on de n t had been  se le c te d  by the  3rd  resp on de n t, 

w ho  is a  fe llo w  o ffic e r of co m p arab le  s ta tus  in the  sa m e  d e p a rt­
m ent fo r d isp o sa l of the  d ispu te  by a rb itra tion ; as such  the  2nd 

resp on de n t ac ted  w ith o u t ju risd ic tio n . (Th is  a pp ea rs  to  be in e ffect 
an a llega tion  c f b ias. No such issue w a s  ra ised  d urin g  the 
a rb itra tion  inquiry).

(b) The  fa ilu re  to  g ive  rea son s  fo r th e  a w ard , in b re ach  o f the  p rinc ip les  

o f na tu ra l jus tice .

(c) The  ex is tence  o f a n o the r aw ard  d a te d  1 0 .10.78  aga inst the 

appe llan t fo r  Rs. 4 ,07 1 .69  w h ich  am o un t had  been  a d ju d ica te d  a 

second  tim e  and inc luded  in the im pugned  aw ard , in b re ach  of the  

p rinc ip les  of na tu ra l jus tice .

(d) U n justified  re jec tion  o f the  a p p e lla n t's  a ppea l to  the  4 th  re sp o n ­
den t fo r fa ilu re  to  m ake  the  fu ll appea l d e p o s it to  a cco m p a n y  the  

appea l.

The appe llan t d id  not p ra y  fo r  any re lie f by w ay  o f certiorari/mandamus 
fo r q uash ing  the  4 th  re sp o n d e n t’s d ec is ion  to  re ject his a ppea l and fo r a 

d irec tion  on  the  4 th  resp on de n t to  en te rta in  his appea l.
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The C ourt of A ppea l by its o rder da ted  4 .1 .88  re fused to issue notice 
and d ism issed  the  app lica tion  on the g round  of de lay, observ ing  that the 
aw ard  sought to be quashed  w as m ade in 1983 and the m atte r had been 
d isposed  of in 1984 and tha t no reasonab le  excuse had been g iven for 
the  de lay. The  petitioner has appea led  to  th is  C ourt from  the  o rder of the 
C ourt o f Appea l. H is app lica tion  fo r specia l leave to  appea l w as based 
substan tia lly  on  the sam e g rounds con ta ined  in his app lica tion  m ade to 
the  C ourt o f A ppea l. H ow ever, in his am ended  app lica tion  fo r special 
leave to appeal, he ra ised the issue of the  v ires of R ule 49(X II) (a ), and 
p rayed  in te r alia, fo r the  fo llow ing  reliefs:

(a ) to  set aside the o rd e r of the  C ourt of Appea l;
(b )  to  d irec t the  C ourt o f A ppea l to  notice  the respondents  and to 

perm it the appellan t to  p resen t his app lica tion  w ith  any su itab le  

a m e n d m e n ts ;
(c )  to  quash  the aw ard of the 2nd respondent;
(d )  to  quash  the  d ec is ions  by w h ich  the 1st respondent S ocie ty  p laced 

him  on co m pu lso ry  leave and in te rd ic ted  him.

It is observed  that even in his am ended  app lica tion  the appellan t does 
not p ray fo r o r ind icate  a c lea r in ten tion  to seek a w rit of c e r t io ra r i/  
m a n d a m u s  to  quash the  d ec is ion  of the 4 th  respondent rejecting his 
appea l da ted  21 .3 .83  and for a d irection  on the 4th respondent to 
en te rta in  that appea l. A fte r cons ide ring  the am ended  app lica tion , th is 

C ourt g ran ted  specia l leave to  appeal in respect of the g rounds relating 

to the  v ires of Rule 4 9 (X II)(a ) .

The exp lanation  con ta ined  in the A p pe llan t's  app lica tion  to the Court 
of A p pe a l for his de lay  is th a t'su ch  de lay  w as due to the conduct of the 
4 th  responden t in fa iling  to co ns ide r the app e llan t's  request to enterta in  
his appea l aga inst the  aw ard, even a fte r rep resen ta tions  w ere  made 
th rough  an A tto rney-a t-Law . The short o rd e r of the C ourt of Appeal 
re jecting  the appe llan t's  app lica tion  does not ind icate  that it considered  

th is  exp lana tion  in the  light of the facts  and c ircum stances  and the 
re levan i p rinc ip les  of law. Even w here  (as in England) tim e fo r m aking an 
app lica tion  is p rovided  by rules, de lay by  itself w ou ld  not defeat an 
app lica tion . It is only a d iscre tionary  bar to  be app lied  having regard to the 

conduct of parties, the issues invo lved  and substantia l p re jud ice  w hich  
m ay resu lt in va ry ing  the im pugned  order. S .A . d e .S m ith  J u d ic ia l R e v ie w  
o f  A d m in is t ra t iv e  A c t io n  4 th  E d. p . 4 2 3 -4 2 4 . In R a m a s a m y  v. C e y lo n  
S ta te  M o r tg a g e  B a n k  ( 3 ) .



W anasundera , J. sa id  -

“The p rinc ip les  of laches m ust, in m y v iew , be app lied  ca re fu lly  and 
d iscrim ina ting ly  and not a u to m a tica lly  and as a m ere m echan ica l 

d ev ice ” .

Even though  u n d e r o u r law  th e re  is no s ta tu to ry  tim e  lim it w ith in  w h ich  a 
w rit app lica tion  m ay be filed , such  an  a pp lica tion  m ust be b ro ug h t w ith in  
a reasonab le  tim e. As S harva na nd a , J. (as he th en  w as) sa id  in Biso 
Menike v. Cyril de Alwis ( 2 ) ;

“W hat is rea sonab le  tim e  and w ha t w ill co ns titu te  undue  de lay  w ill 
depend  upon the  fa c ts  of each  p a rticu la r c a s e ” .

In the  ins tan t case, p e rha ps  the  lack of any se rio u s  g round  o f ch a llen ge  
to the aw ard  o n  the  face  of the  a pp lica tion  m ay have in fluenced  the  C ourt 
to  re ject it su m m arily  on  the  g round  of laches; but the  s treng th  of the  case  
is by itse lf not dec is ive  at the in itia l s tage  w h e n  it co m e s up  fo r no tice ; the 
C ourt m ust ca re fu lly  co n s id e r the  e xp lan a tio n  a dd u ce d  fo r d e lay ; and 
unless it is a c le a r case  fo r re jecting  the a pp lica tion  the  C ourt o ugh t to 

issue notice  and leave  it to  the  resp on de n t to  take  the  ob jec tio n  on  the  
facts  and c ircu m stan ces  of the  case. I am  of the  v iew  th a t th is  is the  co urse  
that the  C ourt o f A ppea l shou ld  have adopted . In any even t, in v iew  of the  
issue as to  the v a lid ity  o f R ule  49(X II) ('a) w h ich  has s ince  b e e n  ra ised, the  
m atter is now  b eyond  doub t; it is an issue  w h ich  if left u n d e te rm ine d , m ight 

be p leaded as a b a r to  the  e xecu tion  of the  a w a rd ; as such  the  C ourt of 
A ppeal w ou ld  have to c o n s id e r it as the  p rim ary  issue  in the  case. The 

o the r g rounds u rged  a ga ins t the  a w ard  w ou ld  rea lly  a rise  fo r d e te rm in a ­
tion th e re a fte r and p oss ib ly  (in a se pa ra te  a pp lica tion ) a fte r the  4 th  

respondent has co ns ide red  the  a p p e lla n t's  a pp ea l and  m ade  his d e c i­

sion, if the p resen t re jec tion  of his appea l u nd e r R ule 49(X II) (b) is 

de te rm ined  to  be illegal.

The a ppe llan t p le ad s  tha t R ule 49(X II) (a) is ultra vires in th a t -

(a) it requ ires  the  m aking  of an appea l d epos it w h ich  is not a u th orised  

by the  p rov is ions of S e c tion  61 o f the  C o -o p e ra tive  S o c ie tie s  Law  
und er w h ich  the  rule has been  m ade;

(b) the  sa id  rule is u n fa ir and  a rb itra ry  and is co n tra ry  to  the  p rov is ions  

and p rinc ip les  of the  sa id  law.
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(c) in any event, the sa id  rule w h ich  requires an appea l deposit of 10%  
of the  sum  of the  aw ard  w ith  the appea l to  the R eg istra r is 
unreasonab le  and hence u ltra  v ires the sa id  law.

D espite  severa l no tices issued to the  respondents  they d id  not enter 
any a ppearance  o r oppose  th is  appeal at the hearing. W e on ly  heard the 
su bm iss ions of the  learned C ounse l fo r the  appellan t o ra lly  and in w riting. 
W e there fo re  have to dec ide  th is  appea l, in p a rticu la r on the  question  of 
the  va lid ity  of R ule  49(X II) (a) w ithou t the  bene fit of a fu ll a rgum ent, inter 
partes. A s such, in d e te rm in ing  th is  appeal, I shall o n ly  co ns ide r w he ther 
th e re  is a se rious issue fo r the  dec is ion  of the C ourt of Appeal, w ithout 
co ns ide ring  the  m erits  of the  w rit petition  o r in any m anner p re jud ic ing  the 
rights o f the  parties yet to  be  ad jud ica ted  in the C ourt of Appea l, including 
on the  issue as to w h e th e r Rule 49(X II) (a) is ultra vires.

S ection  58(3) o f the C o-ope ra tive  S ocie ties  Law reads -

"A ny party agg rieved  by the  aw ard  of the a rb itra to r m ay appeal 
th e re fro m  to  th e  R eg is tra r w ith in  such period and in such m anner as 
m ay be p re scrib ed  by ru les” .

R ules m ay be m ade u nd er section  61 the re levant part of w hich 
p ro v id e s  -

“61(1). The  M in is te r m ay m ake all such  ru les as m ay be necessary 
fo r the  purpose  of ca rry ing  out or g iv ing e ffect to the princ ip les and 
p ro v is io ns  of th is  law.

(2) In p a rticu la r and w ithou t p re jud ice  to  the g enera lity  of the pow ers 
co n fe rre d  by subsection  (1), such rules m ay -

(y) p rescribe  the  fo rm s to be used, the  fees to be paid, the 
p rocedure  to be o bse rve d , and all o the r m atters connected  w ith  
or inc iden ta l to the p resen ta tion , hearing  and d isposa l of 
appea ls  under th is  law  or the rules m ade th e re u n d e r” .

Rule 49(X II) (a) of the R ules pub lished  in Gazette (Extraordinary) No. 
93 /5  da ted  10th January , 1974 is as fo llow s

“ Every appea l to the R eg is tra r from  an aw ard of an a rb itra to r or a 

pane l of a rb itra to rs  shall be m ade w ith in  30 days from  the date  of the 
aw ard  by a w ritten  s ta tem ent se tting  out the g rounds of appea l. Every



such  a pp ea l sh a ll be fo rw a rd e d  to  th e  R eg is tra r w ith  an  a pp ea l d e p o s it 
o f Rs. 50  o r 10%  o f th e  su m  a w a rd e d  w h e re  th e  a ppea l is m ade  b y  the  
party  a ga in s t w h o m  the  a w a rd  has been  m ade  and  by Rs. 50  o r  10%  
o f the  sum  c la im ed  in  th e  d isp u te  w h e re  the  a pp ea l is m ade  by th e  p a rty  
c la im ing  a ny sum  o f m oney, w h ic h e v e r su m  is th e  h ig h e r sum  in e ith e r 

case".

Rule 4 9 (X II)(b ) p ro v id e s  th a t an a pp ea l not m ad e  in co n fo rm ity  w ith  the  
above shall be  re jec ted  by the  R eg istra r.

Paragraph  (d) o f th is  ru le  reads  -

“W here  the R eg is tra r is sa tis fied  th a t the  a pp e llan t had rea son ab le  
g ro un ds  to  appea l, th e  su m  d ep o s ite d  b y  h im  shall be  re tu rne d  to  the  
app e llan t” .

P aragraph  (e) reads -

“W here  the  R eg is tra r is sa tis fied  th a t th e  a pp e llan t had  no re a so n ­
able  g ro un ds  to  a ppea l, the  appea l d ep os it sha ll be  fo rfe ite d  and  
c red ited  to  the  C o n so lid a te d  F und” .

The C ounse l fo r the app e llan t ve ry  p ro pe rly  d re w  o u r a tte n tio n  to  the  

decis ion  in Somaratne v. Premachandra, Commissioner of Co-operative 
Societies and Others (4) in w h ich  th is  C ourt e xp resse d  the  v iew  th a t R ule 

49(X II)(a) is not ultra viras the p ro v is io ns  of S ection  59(3) read w ith  

Section 61(2)(y) o f the C o-op e ra tive  S oc ie ties  Law . In co n s id e rin g  the 

question , the  C ourt d is tin gu ishe d  the  d ec is ion  of the  fo rm e r C ourt of 

Appea l, in Ceylon Workers Congress v. Superintendent, Beragala Estate 
(13) w h ich  held  th a t R egu la tion  16 m ade by the  M in is te r u n d e r S ection  

39 of the Industria l D ispu tes A ct w a s  ultra vires. Tha t regu la tion  im posed  

a tim e lim it of six m on ths w ith in  w h ich  an  a pp lica tion  m ay be m ade by a 

w orkm an  u n d e r section  31(b )(1 ).

The A ct itse lf d id not co n ta in  any p ro v is io n  w h ich  lim ited  th e  tim e  of 
m aking such  an  a pp lica tion ;

S iva S u bra m a n ia m , J. sa id  -

"N o ins tance  has bee n  c ited  of an u n lim ite d  righ t g ra n te d  by a 

sta tu te  be ing  va lid ly  lim ited  by a reg u la tion  w ith o u t an e xp ress  p o w e r 

con fe rred  fo r tha t purpose  by the  Act". (76 N LR  1 ,5 ) .
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The a iling  in Somaratne's case  as to the  va lid ity  of Rule 49(XII)(a) 
appears  to be o b ite r in that the appeal under section  59(3) o l the C o­
opera tive  Socie ties Law  w hich  cam e up for cons ide ra tion  therein , though 
m ade w ith in  30  days from  the date  of the award, but w itho u t the required 
appea l depos it, had been de livered  to the 5th respondent i.e. the C o­
ope ra tive  S oc ie ty  and had not been fo rw arded  to the R eg istra r at any 
tim e. As such, the C ourt itse lf observed  that cons ide ra tion  of the valid ity 
of R ule 49(X II) (a) appears  to be superfluous as there  has been no 
petition  of appea l in te rm s of the  law.

C ounse l fo r the appe llan t subm its  that the requ irem ent in Rule 49(XII) 
(a) fo r an appeal deposit of Rs. 50 o r 10%  of the  sum  aw arded w hichever 

sum  is the  h igher sum  is not a u thorised  by S ection  61(1) read w ith  Section 

61(2) (y )  of the  C o-opera tive  Socie ties Law ; that S ection  61(2) (y) 
p articu la rly  em pow ers the M in ister, in te r alia, to  p rescribe  fees to be paid 

in respect of an appea l; Rule 49(X II)(a) w h ich  p rovides fo r the paym ent 

of an appea l deposit is in excess of the p ow er con fe rred  by S ection  6 1(2 ) 

(y) ,'th a t the M in is te r is not com peten t by recourse  to his genera l pow er 

under section  61(1) to  in troduce the concep t of an appea l deposit; that 

such  a deposit is not a m atte r connected  w ith  o r inc identa l to the 

p resen ta tion , hearing and d isposa l of an appea l o r necessary for the 

ca rry ing  out o r g iv ing  effect to the princ ip les and p rov is ions of the law; that 

it is an un fa ir and a rb itra ry im ped im ent to  the exerc ise  of the right of 

appea l con fe rred  by section  58(3). I am  of the  v iew  that the plain m eaning 

of the  language  of the  re levant p rov is ions tends to support the C ounse l’s 
subm issions.

It is fu rth e r subm itted  that in any event the requ irem en t of an appeal 

d ep os it of 10%  of the sum  aw arded  is m an ifes tly  unreasonab le , irrational 

and u n just in tha t it w ou ld  m ake it im poss ib le  fo r an aggrieved party to 

exerc ise  his right of appeal, if he is w itho u t m eans; it is a tota l depriva tion  

of fhe right of appea l, fo r u nder Rule 49(XII)(fc>,l upon the fa ilu re  to com ply 

w ith  such  requ irem en t the R eg istra r is en jo ined  to reject the  appea l; that 

the  so ca lled  depos it is really a pena lty  recovered  in advance , that this is 

borne  ou t by Rule 49(XII)('ey w h ich  dec la res that the deposit shall be 

fo rfe ited  and cred ited  to  the C onso lida ted  Fund if the R eg istra r is satisfied 

tha t the appe llan t had no reasonab le  g round  to appea l; that in the 

a bse nce  of express p rovis ion  in the law  the im position  of such penalty is 

u ltra  v ires. I am  of the v iew  that these  su bm iss ions have force.



The p rinc ip les  re la ting  to the  e xe rc ise  o f the  p o w e r to  m ake  s u b o rd i­

nate leg is la tion  are  w e ll se ttled . S uch  p o w e r is co n fe rre d  by P a rliam ent 

subject to  e xp ress  o r  im p lied  lim ita tions.

W ade ‘A dm in is tra tive  Law  ' 5 th  Ed. P. 748  s ta tes  -

“A c ts  o f P arliam ent have so ve re ig n  fo rce , bu t leg is la tion  m ade 
u nd er de leg a ted  p o w e r can  be va lid  o n ly  if it co n fo rm s  e xac tly  to  the  

pow ers  g ranted . “

As regards the  C ou rt's  p ow er to  rev iew  su bo rd ina te  leg is la tion  on  the 
g round  of u n rea son ab len ess , S.A. de Smith 1 Judicial Review of 
Administrative Action'4th Ed. P. 355co m m e n ts  th us  :

“ Jud ic ia l rev iew  o f the  va lid ity  of by - law s has a lw ays e n co m p a sse d  
review  fo r m an ifes t u n re a so n a b le n e ss ” .

De S m ith  p ro cee ds  to  c ite  the  fo llo w in g  p assa ge  fro m  the  ju d g m e n t of 
Lord R ussell o f K illow en, C .J. in Kruse v. Johnson (14).

“ If fo r ins tance, th ey  w ere  fo un d  to be partia l and un -eq ua l in th e ir  
ope ra tion  b e tw e en  d iffe re n t c lasse s  ; if th e y  w ere  m an ifes tly  un jus t; if 
they d isc lo sed  bad fa i th ; if th e y  invo lved  such  o pp re ss ive  o r g ra tu ito u s  
in te rfe rence  w ith  th e  righ ts  of th o se  su b jec t to  th e m  as co u ld  find  no 

jus tifica tion  in the m inds o f reasonab le  m en, the  C ou rt m ight w e ll say 

“ P arliam ent n eve r in tended  to g ive  au th o rity  to  m ake such  ru les ; th ey  

are unrea son ab le  and ultra vired'.

In the light of the  re levan t legal p rinc ip les  and  the  co n te x t of the  C o ­

opera tive  S oc ie ties  Law, the  C ourt o f A ppea l shou ld  d ec ide  w h e th e r Rule 

49 (XII) (a ) is ultra vires or w h e th e r the v iew  e xp resse d  (ob iter) in 

Somaratne's case (supra) tha t it is va lid  is tena b le . It seem s to m e that 

any d ec is ions  upho ld ing  th is  rule  can  o n ly  be  m ade on the  b as is  -

( a ) tha t in its app lica tion  the  severa l p ro v is io ns  co n ta in e d  there in  are 

ca pa b le  of such  co n s tru c tio n  as w ou ld  be m ost a g ree ab le  to 
jus tice  and reason  ;

( b ) that th is  rule  w ou ld  not c ircu m scribe  the  right of appea l under 
section  58 (3) of the  law.
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It a lso  appears  that th is  rule  can on ly be upheld  if the relevant 
p rov is ions of the  law  are fa irly  capable  of a w ide r construction  that w ould 
perm it the concep t of an appea l deposit, On the o ther hand, if the 
language  adopted  is p la in  and adm its of no such construction  the rule 
m ust be s truck dow n. The fo llow ing  gu ide lines w ou ld  assist the Court in 
m aking  a decis ion :-

“The acts of a com peten t au thority  m ust fa ll w ith in  the fo u r corners 
of the pow ers g iven  by the  leg is la tu re . The C ourt m ust exam ine the 
nature, ob jects  and schem e of the leg is la tion , and in the  light of that 
exam ina tion  m ust co ns ide r w hat is the  exact area over w h ich  pow ers 
are g iven  by the  section  under w h ich  the  com peten t authority  purports 
to  act".

H o o d  P h il l ip s ' ‘C o n s t itu t io n a l a n d  A d m in is t ra t iv e  L a w ' 6 th  E d .p .5 9 6 ;  
C a r lto n e  L td . v. C o m m is s io n e rs  o f  W o rk s  (1 5 ) ;  C o m m is s io n e rs  o f  C u s ­
to m  a n d  E x c is e  v. C u re  a n d  D e e le y  L td . (1 6 ).

■ S ection  58 of the C o-ope ra tive  S ocie ties  Law  p rov ides that d isputes 
touch ing  the  bus iness of a reg is te red  Socie ty  shall be referred to the 
R eg is tra r fo r dec is ion  by h im self or by an a rb itra to r o r a rb itra to rs, to the 
exc lus ion  of the ju risd ic tion  of the  D istrict C ourt. K a iu ta ra  C o -o p e ra tiv e  
D is t i l le r ie s  S o c ie ty  L td . v  . .A rs e k u la ra tn e  (1 7 ). In that case W ijayatilake ,
J. cons ide ring  the co rrespond ing  S ection  53 in the C o-opera tive  S ocie ­
ties  O rd inance  said —

“ In a w e lfa re  S tate  such  as C eylon  the  C o-ope ra tive  Socie ties O r­
d inance  has been enacted  by the  leg is la tu re  w ith  a v iew  to prom oting  
in ter a lia  p a rticu la r industries fo r the benefit o f the pub lic  and special 
m ach ine ry  has been provided  fo r the  se ttlem ent of d isputes touching 
the bus iness of reg is te red  socie ties fo r the  sm ooth  w ork ing  of soc ie ­
t ie s .............".

An appea l from  an aw ard  lies to the  R eg istra r w hose  decis ion  shall be 
fina l and  shall not be ca lled  in question  in any c iv il court. Section  59 

p rov ides  fo r a specia l p rocedure  fo r the exped itious en fo rcem en t of a 
d ec is ion  o f the R eg is tra r o r an aw ard.

T hese  p rov is ions ind icate  tha t the  leg is la tu re  in tended  expeditious 
d isp osa l of d isputes to uch ing  the  business of a reg iste red  society 
inc lud ing  p roceed ings in appea l aga inst an aw ard o r by a party c la im ing
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a sum  o f m oney. The  p ro p e r u tilisa tion  o f g o o d s  and  m oneys  en trus ted  
to a reg is te red  so c ie ty  and  the  reco very  o f su m s due  to  it a re  m atte rs  of 
public co n ce rn ; as such  the  co n ce p t o f an a pp ea l d e p o s it in tended  to  
d iscourage  an  u n reasonab le  a ppea l b y a p erson  a g a in s t w h o m  an a w ard  
has been m ade  m ay be co nce p tu a lly  d e fe n d a b le  as b e ing  a m a tte r 
connected  w ith  o r inc iden ta l to  the  p re se n ta tio n  o f an a pp ea l w ith in  the  
am bit o f se c tion  61 (2){y). To the  ex ten t th a t the  a pp ea l d e p o s it has to  be  
paid even  b y  a p a rty  c la im ing  a sum  of m oney, it a lso  p ro te c ts  a p a rty  w ho  

has been  ad judged  not liab le  on a c la im  aga in s t an u n re a so n a b le  appea l 

by a reg is te red  socie ty.

H ow ever, th e  ch a llenge  to R ule  49(XII)('a) on  a ccou n t of the  appea l 

deposit a rises m ain ly  in v iew  of the  severity  of its p ro v is io ns . A s  regards 

the tim e  of paym en t of th e  d epos it, it m ay be p oss ib le  to  c o n s tru e  the  

p rovis ion  to  perm it paym en t even  a fte r the  lodg ing  o f the  a pp ea l but 

before  the  da te  of the  hearing. M axw e ll, In te rp re ta tion  of S ta tu te s  12th 

Ed. p. 203 s ta tes —

“ ..................... it a pp ea rs  to  be an  a ssum ptio n  (o ften  unsp oke n) o f the

C ourts  tha t w he re  tw o  poss ib le  co n s tru c tio n s  p re sen t th em se lve s , the 
m ore reasonab le  one  is to  be c h o s e n ” .

Thus in Attorney-General of the Gambia v. HiJie (18), the  W e st A frican  

(Appeal to  P rivy C ouncil) O rde r in C ouncil p ro v id e d  th a t “an a pp lica tion  

to the C ourt fo r leave  to  appea l sha ll be m ade by m otion  o r p e tition  w ith in  

21 days from  the  da te  of the  ju d g m e n t to  be a pp ea le d  from , and  the 

app licant shall g ive  the  o ppos ite  party  no tice  of his in ten de d  app lica tion ", 

it w as held tha t a lthough  on  a lite ra l co n s tru c tio n  notice  to  the  o ppos ite  

party shou ld  be g iven  w ith in  21 d ays, the  m ore  reasonab le  co ns truc tio n  

should be adop ted  nam ely  th a t notice  of the  a pp lica tion  on  the  o pp os ite  

party m ay be served  as soon  as p oss ib le  and in any case a reasonab le  

tim e before  the  da te  of hearing. If th is  co n s tru c tio n  is a do p te d  in the 

instant case, the appea l d epos it th ou gh  pa id  in tw o  ins ta lm e n ts  had been 

duly m ade and the a pp e llan t's  appea l co u ld  not have  been re jected  fo r 

non-com pliance  w ith  Rule 4 9(X II)(a ).

I agree w ith  my b ro th e r F ernando , J. that the d ep os it u nd e r co n s id e ra ­

tion is p ena l in ch a rac te r, e nc roa che s  on  the righ ts  of su b jec ts  as regards 

property and im poses a pecu n ia ry  b u rde n  o ve r and above  w h a t is
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recoverab le  on the aw ard  aga inst the a p p e lla n t; as such the provis ions 
fo r its fo rfe itu re  shou ld  be strictly  construed  in favou r of the appellant : 
accord ing ly, I am  of the  v iew  that —

(a) the  R eg istra r should  a fford  to the appellant an o pportun ity  of being 
heard before  the  am ount of the deposit is fo rfe ited. The w ords 
“shall be fo rfe ite d ” in Rule 49 (XII) (a) shou ld  be in terpreted as 
“ liable to  be fo rfe ite d ” . (Vide Manavadu v. Attorney-General (19).

(b) the  R eg istra r w ou ld  not be com peten t to treat the appea l deposit 
as fo rfe ited  on the g round  that the appellant had no reasonable 
g rounds to appea l un less the  appea l is frivo lous or vexatious. The 
w ords "no reasonab le  g rounds" in Rule 49 (XII) (e) should  be in ter­
p re ted  accord ing ly. In th is v iew  of the m atter, a bona fide appellant 
w ou ld  not becom e liable to the fo rfe itu re  of his appeal deposit.

Thus fa r it seem s possib le  to defend  the im pugned  rule ; but the most 
fo rm idab le  cha llenge  to it, nam ely the objection-to  the requirem ent that 
the  appe llan t should  deposit 10%  of the sum  aw arded  or c la im ed  has to 
be m et. The re  is no provis ion  fo r re laxing  th is  requirem ent ; in default of 
such paym ent the R eg istra r is en jo ined by Rule 49 (XII) (b) to reject the 
appeal. H aving  regard to the  language of the Rule and the subject m atter 
u nd e r co ns ide ra tio n  it does not seem  possib le  to exem pt an appellant 
from  the  liability to pay the required  appea l deposit even by the 
app lica tion  of the  m axim  "lex non cogit adimpossibilia". I therefore  agree 
w ith  m y b ro the r Fernando, J. tha t th is  rule m ay d iscourage  and even 
p reven t appea ls m ade bona fide and upon good g rounds sole ly because 
an appe llan t does not have the m eans of m aking  the required appeal 
deposit.

For the  above  reasons, I am  of the v iew  that a se rious question  arises 
as to  the  vires o f Rule 49 (XII) (a). Th is question  w as not raised in the 
a pp e llan t's  a pp lica tion  to  the  C ourt of A ppea l but only in th is C o u r t ; leave 
w as a llow ed  on  tha t g round  and the  q uestion  w as a rgued w ithout the 
resp on de n ts  be ing  heard. As such; it is on ly p ro pe r that a determ ina tion  

on th a t g ro un d  shou ld  be m ade by the  C ourt of Appeal a fter such 
am endm ent of the  petition  as that C ourt m ay perm it in its d iscretion. 
A cco rd ing ly , I a llow  the  appea l on tha t g round  and set aside the  order of 
the  C ourt o f A ppea l re fusing  to issue notice and d ism issing  the application. 
The  C ourt o f A ppea l is d irec ted  to  issue notice on the respondents  a fter
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considering any amendment to the petition (including the prayerfor relief) 
which the appellant may make having regard to the ground on which we 
have allowed this appeal and within one month after the record is received 
in the Court of Appeal. The appellant will not be entitled to the costs of this 
appeal. .

Appeal allowed.

Case sent back to Court o f Appeal.


