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SCHRIEBER
v

DAYARATNA AND OTHERS

COURT OF APPEAL 
AMARATUNGA, J .
C. A.L.A 181/2003
D. C. MT. LAVINIA NO. 80/02/NF 
NOVEMBER 28, 2003

Civil Procedure Code -  Appointment of a next friend -  Minor resident at 
Mawanella -  Assaulted in Dehiwela -  Action filed in Mt. Lavinia -  Does 
the District Court of Mt. Lavinia have Jurisdiction to appoint a next friend? 
-Judicature Act-Amendment 16 of 1989-Section 19(1)-Appointment 
of a Guardian -  Compared -  Civil Procedure Code section 479, section 
481(2) -  Failure to give Notice of the application to appoint a next friend 
-  A defect or an irregularity in the appointment of a next friend -  Is it 
fatal?

The plaintiff minor claimed damages from the defendant, in the District Court 
of Mt. Lavinia, though the minor resided at Mawanella, but was assaulted in 
Dehiwela. The application of the father of the minor to the District Court of Mt. 
Lavinia to appoint him as the next friend, was allowed. The petitioner contends 
that (1) the District Court of Mt. Lavinia had no jurisdiction to appoint a next 
friend to represent a minor who resided in Mawanella and (2) there was a 
failure to serve notice on the petitioner of the application for the appointment 
of a next friend.

Held:

I) Jurisdiction over the person and estates of minor and over their 
guardians is vested in the District Court which has jurisdiction over the 
place where the minor resides. The power to appoint a guardian for the 
action is vested in the Court where the action against the minor is 
instituted, irrespective of the residence of the minor. The same principle 
applies for the appointment of a next friend.

ii) The appointment of a next friend is made not upon jurisdiction the Court 
has over the minor but upon Courts jurisdiction over the cause of action 
in respect of which the minor proposes to file action.

iii) There is no legal necessity to make the petitioner a respondent to the 
application to appoint a new friend. Therefore there is no requirement to 
give notice to him even though he had been named a respondent.
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iv) Irregularity in the appointment of a next friend is no ground for the 
dismissal of the action. Even if the failure to serve notice on the petitioner 
is treated as an irregularity it cannot vitiate the order appointing the next 
friend.

APPLICATION for Leave to Appeal against the Order of the District Court of
Mt. Lavinia.
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GAMINI AMARATUNGA, J.

Th is  an app lica tion  fo r leave to appea l aga ins t an o rde r made  
by the learned D is tric t Judge o f Mt. Lavin ia dated 21.5.2003  
re jecting the ob jec tion o f the pe titione r to  the o rde r made by tha t 
Court on 21.01 .2002, appo in ting the 2nd respondent m inor’s father, 
the 1 st respondent, as the next friend in the action the m inor filed  
aga ins t the pe titione r to  recover dam ages fo r personal in juries  
caused to her as a resu lt o f an assau lt by the petitioner.

It appears tha t the  2nd responden t m inor has filed case  
NO.3573/02/M  in the D is tric t C ourt o f Mt. Lavin ia on 23.01.2002, 
aga ins t the de fendan t c la im ing  dam ages in a sum  o f Rs.750,000/- 
fo r persona l in ju ries caused  to he r by assau lting her on 25.01.2000  
at Dehiwala. In the  p la in t it is a lleged tha t on 25.01.2000, when the  
minor, a long w ith  he r fa the r crossed the road a t a pedestrian  
cross ing a t the Deh iwa la  junc tion , the de fendant stopped his
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veh ic le  and w ithou t any  cause, assau lted  the  m ino r p la in tiff causing  
d is location o f tw o teeth o f he r upper jaw . It w as fo r th is  in ju ry tha t 
the p la in tiff m inor c la im ed dam ages from  the  defendant.

It a lso averred in the p la in t tha t a t the tim e o f the  a fo resa id  
inc iden t the de fendant assau lted  he r fa the r and fo r tha t inc ident, 
the de fendant was charged in the M ag is tra tes Court, M t Lavin ia, 
and tha t he p leaded gu ilty  and was fined Rs. 2000 /- and was g iven  
a suspended sentence.

Before the p la in t w as filed  in the a fo resa id  dam ages case on  
21.01 .2002, the p la in tiff’s fa the r had filed  petition and a ffidav it in the  
D istric t C ou rt o f Mt. Lavin ia p ray ing tha t he be appo in ted  nex t friend  
o f the p la in tiff m inor fo r the purpose o f filing  the  a fo resa id  dam ages  
case aga ins t the defendant. The  pe titione r had been nam ed the 3rd  
re sponden t to th a t app lica tio n . T he  C ou rt had  ass ig ned  
N o .80 /2002 /N .F . fo r th a t a pp lica tio n . T he  pe tit io n  fo r the  
appo in tm en t o f a next friend was accom pan ied  by a d ra ft p la in t o f 
the dam ages action.

On 21.01.2002, the learned D is tric t Judge, a fte r record ing the  
ev idence o f the m inor p la in tiff’s fa the r had made o rde r appo in ting  
him as the next friend o f the m inor fo r the purpose o f institu tion  
action on the d ra ft p la in t annexed to the petition. The p la in t in the  
dam ages action was filed on the sam e day and it was ass igned No. 
3573 /02 .M.

A fte r receiving sum m ons in the dam ages action, the pe titioner 
had m ade an app lica tion to the D is tric t Court to get the o rde r 
appo in ting the m inor p la in tiff’s next friend vaca ted . The grounds  
urged in support to the app lica tion were, (i) tha t the D is tric t Court 
o f Mt. Lavin ia had no ju risd ic tion  to appo in t a next friend to 
represen t a m inor who resided in M awane lla  and (ii) tha t there was  
fa ilu re to serve notice on the pe titioner o f the app lica tion fo r the  
appo in tm en t o f a next friend. A fte r cons idering the app lica tion , the  
learned D istric t Judge had m ade o rde r re fusing the pe titio ne r’s 
app lica tion . Now he seeks leave to appea l aga ins t tha t o rde r main ly  
on the sam e grounds.

In support o f the subm iss ion tha t the D is tric t C ourt of Mt. 
Lavin ia had no ju risd ic tion  to appo in t a next friend to represen t a 
m inor res ident in Mawane lla , section 19(1) o f the Jud ica tu re  Act, as
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am ended by Jud ica tu re  (Amendm ent) A c t No. 16 o f 1989 has been  
cited in the w ritten subm iss ions o f the petitioner. The re levant part 
of the said section 19(1) o f the Jud ica tu re  Act is as fo llows.

“Every D is tric t Court sha ll be a court o f record and shall w ith in
its d is tric t have  un lim ited orig ina l ju risd ic tion ......  ove r the
persons and esta tes o f persons o f unsound m ind, m inors and  
wards ....and ove r guard ians and trustees ....”
In v iew  o f th is  prov is ion it appears tha t the subm ission  

(im p lied ly made) is tha t ju risd ic tion  to appo in t a next friend fo r the  
m inor p la in tiff is vested in the D is tric t Court wh ich has jurisd iction  
ove r the a rea where the m inor is resident, namely Mawanella .

It is not d ispu ted tha t ju risd ic tion  ove r the person and estates 
o f m inors and ove r the ir guard ians is vested in the D istric t Court 
wh ich has ju risd ic tion  ove r the place where the m inor resides. The  
case o f Keppitipola Kumarihamy v  Rambukpotha In c ite d  on beha lf 
o f the pe titione r con firm s th is. Tha t case re lates to the appo in tm ent 
o f a guard ian fo r a m inor. But the appo in tm ent o f a guard ian o f a 
m inor is d iffe ren t from  appo in ting a next friend. The appo in tm ent of 
a next friend is m ade not upon ju risd ic tion the Court has over the  
minor, bu t upon the Court’s jurisdiction over the cause of action in 
respect o f wh ich the m inor proposes to file action.

A case has to be filed or defended by a person who has the 
legal capacity to be a party to an action. A m inor has no such  
capacity. Un less he is represented by a person having legal 
capac ity  the Court canno t enforce its decrees aga inst a m inor or 
award costs aga inst him . Th is  is the reason fo r the necessity to 
have a next friend fo r m inor p la in tiff. The power of the C o u r t , where  
the m ino r’s action o r an action aga inst the m inor is institu ted to 
appo in t a next friend o r a  guard ian fo r the purpose o f the action  
m an ifes t from  an exam ina tion o f section 479 o f the C ivil Procedure  
Code. Tha t section s ta tes tha t “where the de fendant to an action is 
a m inor, the Court, on be ing sa tis fied o f the fact o f h is m inority, shall 
appo in t a p roper person to  be guard ian fo r the action fo r such  
m inor....” . Th is  shows tha t the power to appoint a guardian for the 
action is vested in the Court where the action against the minor is 
instituted, irrespective of the residence of the minor. The same  
p rinc ip le  app lie s  fo r the appo in tm en t o f a next friend. The
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requ irem ent tha t the p la in t in tended to be filed sha ll be subm itted  
w ith the app lica tion to  appo in t a nex t friend  is to enab le  the Court 
to exerc ise its judgm en t w he the r the p la in t, on the  face o f it shows  
a good cause o f action and w he the r it is to  the in te res t o f the  m inor 
tha t the  action shou ld  be brought. Fernando v  Fernando <2)-

The absurd ity o f the pe titione r’s a rgum en t tha t the next friend  
o r the guard ian for the ac tion m ust be appo in ted  by  the D is tric t 
Court w here the m inor res ides can be dem onstra ted by the  
fo llow ing hypothetica l exam ple . If a  case aga ins t a  m inor, resid ing  
in M awane lla , is institu ted in the  D is tric t Court o f M t. Lavin ia , can it 
be sa id  tha t the D is tric t C ou rt hav ing ju risd ic tion  ove r M awane lla  
has to appo in t the guard ing fo r the action and the  M t. Lav in ia  Court 
has no ju risd ic tion  to m ake such appo in tm en t ? Such a proposition  
is absurd , im practicab le  and acco rd ing ly  is un tenab le . For those  
reason I hold tha t the D is tric t C ourt o f Mt. Lav in ia had ju risd ic tion  
to  appo in t a next friend fo r the m inor p la in tiff’s ac tion ins titu ted in 
tha t Court.

The  o the r po in t urged in suppo rt o f leave to appea l is the  
fa ilure to g ive notice to the pe titione r o f the app lica tion  to appo in t a 
next friend. Th is  subm iss ion has been m ade in v iew  o f the  
requ irem ent se t ou t in the section 481 (2) o f the C ivil P rocedure  
Code tha t the de fendant to the action shall be made a respondent 
to the app lica tion fo r the appo in tm en t o f a next friend. It had been  
held in Mohamed Umma v MohideenW tha t the in tended de fendant 
need not be made responden t to the pe tition  and tha t the  
requ irem ent to make the de fendan t a respondent on ly app lies in 
cases where such app lica tion is made in the course o f or as  
inc identa l to an action. In the p resen t case the pe titione r had been  
c ited as the 3 rd respondent to the app lica tion fo r the appo in tm en t 
o f a next friend. If there is no legal necess ity  to make the pe titione r 
a respondent, there is no requ irem ent to g ive notice to him  even  
though he had been nam ed a respondent.

In any event, any irregu la rity  in the appo in tm en t o f a next 
friend is no ground fo r the d ism issa l o f the action. Wanigasekara v 
Louisz W- Howard, C.J. in tha t case quo ted w ith approva l the  
fo llow ing passage from  Chita ley, vo lum e 3 (2nd Ed.) “A de fec t or 
irregu la rity  in procedure in the appo in tm en t o f a guard ian ad litem 
is a lso on ly an irregu la rity  and w ill not be a ground fo r se tting aside
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the decree un less it had the e ffec t o f causing pre jud ice to the minor. 
In Walian v  Bartke Behari Pershad SinghS5) The ir Lordships o f the  
Jud ic ia l Com m ittee , a fte r im press ing upon the Courts in India the  
im portance o f fo llow ing s tric tly  the ru les laid down in the Code, 
proceeded to observe a t 1031 ‘Bu t it is qu ite  ano the r th ing to say  
th a t a  de fec t in fo llow ing the  ru les is necessarily fa ta l to  the  
proceed ings.”

Thus even if the  fa ilu re  to  serve notice on the petitioner is 
trea ted as an irregularity, it canno t v itia te the o rde r appointing the  
next friend.

Fo r the  reasons se t ou t above I uphold the learned D istrict 
Judge ’s  o rde r d ism iss ing the  petitioners app lication made to have  
the  appo in tm en t o f the fa the r o f the p la in tiff as her next friend for 
the  action filed aga ins t the  pe titione r se t aside. There is no reason  
to  g ran t leave to appea l. I there fo re  refuse leave to appeal and  
d ism iss the app lica tion w ith  costs in a sum  of Rs.10000/-.

Application dismissed.


