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Industrial Dispute ■ Industrial Disputes A c t,s s .3 1 B ,3 lC - Employment on probation - Right 
of employer to terminate employment during probationary period.

The employer is the sole judge to decide whether the services of a probationer are 
satisfactory or not. A probationer has no right to be confirmed in the post and the employer 
is not bound to show good cause where he terminates the services of a probationer at the 
end of the term of probation or even before the expiry of that period. The Tribunal cannot 
sit in judgment over the decision of the employer. It can examine the grounds for 
termination only for the purpose of finding out whemar the employer had acted mala fide 
or with ulterior motives or was actuated by motives of victimisation. There is no law which 
requires that an employee should be forewarned in writing so that he may adjust himself 
to the requirements of the service. The very word "probation" implies that he is on trial.

When s. 3 f  B (4) provides that "any relief or redress may be granted by a labour tribunal 
to a workman upon an application made under subsection (1) notwithstanding anything to 
the contrary in any contract of service between him and his employer", it means that a 

■ Labour Tribunal is unfeterred by considerations based on contractual rights between the 
employer and employee unlike the ordinary courts of law which have to adhere to the terms 
of the contract. The manner in which a probationary clause in a contract of employment 
should be considered is governed by a different principle which enable the employer to 
assess the employee's aptitudes, abilities and characteristics and the amount of interest 
he shows from which suitability for permanent employment can be gauged.
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WIJETUNGA, J.

The app licant - respondent w as em p loyed  as D eputy W orks M anager ot 
the  appe llan t C orpo ra tion  w ith  e ffect from  1 .12.1978. The appoin tm ent 

w as subject to  a period  of 3 ye a rs ’ p roba tion . H is se rv ices w ere  te rm i­
nated w ith  im m edia te  effect on 3 .4 .1979  b y a  V.H .F. com m un ica tion . He 
m ade an a pp lica tion  to the L abour T ribuna l c la im ing  inter alia com pensa- 
tion /co m p e nsa tion  in lieu of re insta tem ent.

The  appellan t C orpo ra tion  filed answ er s ta ting  tha t the app licant's  

w ork  w as found  to be  unsa tis fac to ry  and that his conduct w as  adverse ly 
a ffecting  the  d isc ip line  of the  C orpo ra tion  and adm itted  having te rm inated  
the  a pp lica n t's  se rv ices as a fo re s a id , but c la im ed  that it w as in law entitled 
to  do  so at any tim e during  the  a pp lica n t’s p roba tionary  period. The 
a nsw er fu rth e r s ta ted that the app licant had found  sim ila r em ploym ent 

soon  a fte r his se rv ices w ere  thus te rm ina ted . It w as the appellant 
C o rp o ra tio n 's  position  th a t the te rm ina tion  of the  app licant's  serv ices w as
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not on ly law fu l but a lso  jus tified  and that the app licant w as not en titled  to 

the re lie fs he had prayed  for.

A fte r inquiry, the lea rned  P resident of the Lab ou r T ribuna l, by his o rd e r 
dated 11.10.1982, held tha t the  se rv ices  of the  app licant had been 
te rm inated  w ithou t good  caus.e and o rd e red  the paym ent of com p en sa tio n  

to the app licant in a sum  of Rs. 18,000/-. The p resen t appea l is from  that 

order.

It is com m on  g ro un d  tha t the  a pp lican t w as  on p ro ba tion  at the  tim e  his 
services w ere  te rm ina ted .

The on ly  o ra l ev idence  be fo re  the  T ribuna l w as  that of the C ha irm an  

of the appe llan t C orpo ra tion . The  a pp lican t d id  not g ive  ev idence . The 
learned P res iden t has held  tha t the te rm ina tion  of the  co n trac t of 
em p loym ent w itho u t the app licant be ing  fo re w a rn e d  of h is sho rtcom ing s  
was un just and  that goo d  cause  has not been  show n to jus tify  such 

te rm ination .

It w as the co n te n tio n  of lea rned  co un se l fo r the  e m p lo ye r-ap pe lla n t 
that it w as w ell w ith in  the  rights of an e m p lo ye r to  te rm ina te  the  se rv ices 

of a p ro ba tion e r if he co ns ide red  h is se rv ices  to be u nsa tis fac to ry , during  
or at the end of the period  of p roba tion , so long as he acted  bona fide. He 

subm itted  that the su ffic ien cy  of cause  fo r the  te rm in a tio n  w as  a m a tte r 
fo rth e  e m p loyer. He w as not o b liged  to a dduce  reasons fo r the te rm ina tion  

of the  p ro b a tio n e r's  se rv ices  nor w as  it nece ssa ry  that the p ro ba tion e r 
should be fo re w arne d  p rior to  his se rv ices  be ing  te rm ina te d , p rov ided  the 
em p loyer d id not act mala fide. The reasons for such  te rm ina tion , as to 

the ir su ffic ien cy  o ro th e rw is e , ca nn o t, he subm itted , be q ue s tion ed  befo re  

a Labour T ribuna l. In the  instan t ca se ,m a /a  tides on the  part of the 

em p loyer w as never a lleged, nor in issue. He fu rth e r co n te n d e d  tha t the  

P resident had erred  in law  w he n  he he ld  tha t the a pp lican t sh ou ld  be 
com pensa ted  fo r loss of em p lo ym en t. In any event, the T ribuna l had 

g iven no ind ica tion  w h a tso e ve r as to the b as is  c f co m p u ta tio n  of such  

com pensa tion . Lea rned  C ou nse l c ited  a num ber of au thorities  in support, 

to w h ich  I w ill advert later.

Learned  C ounse l fo r the  a pp lica n t-resp on de n t, on the o th e r hand, 

subm itted  tha t the m ain  g ro u n d  of appea l that the app licant w as  not 
entitled  to  any relief as he w as on  p ro ba tion  at the tim e of the  te rm ina tion
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of his se rv ices w as not cons is ten t w ith  the sta tu tory p rov is ions conta ined 
in the  Industria l D isputes Act. He contended  tha t a p roba tionary  clause 
con ta ined  in a le tter o f appo in tm ent does not p reclude  the Labour 
T ribuna l from  granting  relief in the sam e m anner as it w ou ld  grant relief 
to  any o the r em p loyee. The  de fin ition  of ‘w o rkm an " co n ta ined  in section 
4B  of the Act d re w  no d is tinction  be tw een a p ro ba tion e r and any o ther 
w orkm an . Further, the  Labour T ribuna l w as  u nder a duty to m ake all such 
inquiries into an app lica tion  and to hear all such ev idence as it may 
co ns ide r necessary and m ake a just and equ itab le  order, notw ithstanding 
anyth ing  to the contrary  in any contract of service be tw een the w orkm an 
and his em p loyer. He subm itted  that the T ribuna l w as  not restric ted  to the 
rights and ob liga tions that the parties  had c rea ted  be tw een  them selves 
accord ing  to law  and that the  te rm s or the cond itions of the letter of 
a ppo in tm ent re la ting  to  p roba tion  do not in any w ay preven t the Labour 
T ribuna l from  granting  relief. There  w as no s ta tu tory  p rovis ion  w hich 
p reven ted  the Labour T ribuna l from  exam in ing  the dec is ion  of the 
em p loye r to  te rm ina te  the  se rv ices of a p roba tioner. Nor does a 
p roba tionary  c lause  in the le tter of a ppo in tm ent oust the jurisd ic tion  and 
p ow er of the  T ribuna l to  g rant relief, even if the c lause m ay have anyth ing 
to  the contrary.

C ounse l fu rthe r subm itted that the au thorities  relied on by the em ployer- 
appellan t have not cons idered  the s ta tu to ry  p rovis ions conta ined  in the 
Industria l D isputes Act, in particu la r in sections 31 B (1), 31 B (4), 31 C 
(1) and 48. I shall now  re fer to those  decis ions.

In Moosajee Ltd., v. Rasiah (1) i t w as held that a p roba tioner has no 
right to  be con firm ed  in his post and that the  em p lo ye r is not bound to g ive 
any reason  as to  w hy he does not confirm  the p roba tioner. The period of 
p roba tion  is a period  of tria l during  w h ich  the p ro ba tion er's  capacity, 

conduct o r characte r is tested before he is adm itted  to regular em ploym ent. 
F o rth e  purpose  of confirm ation , the em ployee m ust perfo rm  his services 
to  the sa tis fac tion  of his em ployer.

The  em ployer is the sole judge to decide  w he th e r the serv ices of a 
p ro ba tion e r are sa tis fac tory  o r not. A p ro ba tion e r has no right to be 

con firm ed  in the post and the em p loye r is not bound to show  good cause 
w here  he te rm ina tes the serv ices of a p roba tioner at the end of the term  

of p roba tion  or even before  the exp iry  of that period . The T ribunal cannot 
sit in judgm ent over the  d ec is ion  of the  em ployer. It can exam ine the
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g ro un ds  fo r te rm ina tion  o n ly  fo r the  purpose  o f fin d in g  ou t w h e th e r the  
em p lo ye r had  ac ted  mala fide o r w ith  u lte rio r m otives  o r w a s  a c tu a te d  by 
m otives of v ic tim isa tion . T he re  is no law  w h ich  requ ires  th a t a n  e m p loyee  
shou ld  be  fo re w arne d  in  w ritin g  so  th a t he m ay a d jus t h im se lf to  the  

requ irem en ts  o f h is serv ice.

In Richard Peiris & Co. Ltd., v. Jayatunga, (2) it w as  he ld  th a t a p erio d  
of p ro ba tion  n ece ssa rily  en ta ils  th a t the p ro b a tio n e r sh ou ld  sa tis fy  the  
e m p lo ye r be fo re  the  e m p lo ye r d ec ide s  to  a ffirm  him  in h is  e m p lo ym en t 

w h ich  w ou ld  p lace  th e  em p lo ye r u nd e r va riou s  lega l res tra in ts  and

ob liga tion s  and, th e re fo re ........................... any e m p lo ye r sh ou ld  have  the
right to  d isco n tin ue  a p ro b a tio n e r if he  d oe s  no t co m e  up  to  th e  e xp e c ta ­
tio ns  of the  em p loye r. There  is no requ irem en t u n d e r th e  law  th a t an 
em p loyee  shou ld  be fo re w a rn e d  o ra lly  o r in w ritin g  so th a t he m ay a d jus t 
h im se lf to  the  requ irem en ts  of his se rv ice .T he  very  w ord  ‘p ro b a tio n ’ 

im p lies tha t he is on tria l.

In S. W. R. D. Bandaranaike National Memorial Foundation v. M.P.C. 
Perera, (3) fo llo w in g  Moosajee Ltd., v. Rasiah (sup ra ), it w as  held  tha t 
it is now  a w e ll se ttled  law  th a t the  se rv ices  o f a p ro b a tio n e r can  be 

te rm ina te d  if h is se rv ices are not co ns ide red  sa tis fac to ry , tha t the  
p rinc ip le  has been w e ll e s tab lish ed  th a t the  e m p lo ye r is the  so le  judge  to 
dec ide  w h e th e r the  se rv ices  o f a p ro b a tio n e r a re  sa tis fac to ry  o r not and 

tha t the  e m p lo ye r is not bound  to show  goo d  cause  w h e re  he te rm in a te s  
the  se rv ices  o f a p ro b a tio n e r at the  end of the  te rm  o f p ro ba tion  o r even 
be fo re  the exp iry  o f th a t period .

In th a t c a s e , the  co u rt fu rth e r s ta ted  tha t it is a lso  a w e ll se ttled  p rinc ip le  
th a t the  Lab ou r T ribuna l in these  c ircu m stan ces  ca n n o t sit in jud gm e n t 

o ve r the  d ec is ion  of the  e m p lo ye r and  th a t it can  e xam ine  the  g ro u n d s  fo r 
te rm ina tion  on ly  fo r the  p u rpose  of fin d ing  ou t w h e th e r the  e m p lo ye r has 

ac ted  mala tide in d o ing  so.

L ea rned  co un se l fo r  the  a pp lica n t-resp on de n t su bm itted  tha t the  dicta 
in the  ca ses  re fe rred  to  above  have  been  taken  from  the  ju d g m e n t of 

Venkatacharya v. Mysore Sugar Co. Ltd., (A) but the fac ts  o f th a t case  
are  d iffe re n t from  th ose  th a t had been co ns ide red  by o u r C ourts  and tha t 
no c o n s id e ra tio n  has been  g ive n  by o u r C ourts  to  the  p ro v is io n s  of section  

31 C o f the  Industria l D ispu tes Act u n d e r w h ich  the  T rib un a l can  lessen 

the  e ffe c t o f the  rig o u r o f the  law  w he re a s  in that ca se  the ju d g m e n t co u ld  
o n ly  d e c la re  the  rights u nd e r the  con tract. It w a s  a lso su b m itte d  tha t the
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Indian d ec is ion  co nce rn ed  itse if w ith  a fixed  te rm  co n tract and not a period 
of em p loym en t o f w h ich  a part w as  subject to  p robation .

Venkatacharya'scase w a s a p la in tiff 's  appea l aga inst the  d ism issa l of 
a suit fo r  dam ag es c la im ed  on the g round  o f w rong fu l te rm ina tion  of 
se rv ice . The  d e fe nd a n t d en ied  liab ility  to pay any am ount and contended  
tha t the  appo in tm ent of the p la in tiff w as not regular, tha t even o therw ise  
its te rm ina tion  cou ld  not be questioned . The learned subo rd ina te  Judge 
on  a co ns ide ra tio n  of the  ev idence a dduced  in the  case  held  tha t the 
a ppo in tm ent of the p la in tiff w as  qu ite  va lid  and legal, tha t there  w as  no 
good reason  fo r the  te rm ina tion  of the serv ice  but it a ffo rded  no cause  of 
action  fo r the  su it as the  em p loym en t w as  at the  w ill o f the  de fendan t. He 
th ere fo re  d ism issed  the  suit w ith  costs.

In the  appea l, the  a rgum en ts  on e ithe r side w ere  con fined  to the nature 
and exten t of the  rights w h ich  an em p loyee  has w hen  he is appoin ted  on 
p roba tion . The appe lla te  C ourt d ism issed  the  appea l w ith  cos ts  holding 
that the  c la im  w as rightly d isa llow ed  by the low er C ourt.

In the  course  o f that judgm ent, it w as s ta ted  as fo llow s :—

“O bvious ly  a p ro ba tion e r is not in the sam e p os ition  as o the rs  in 
service. H is is a sta te  of suspense  a ttended  w ith  the  uncerta in ty  of an 
inchoa te  a rrangem ent. P rim a fac ie  h is rights and c la im s aga inst the 
em p lo ye r are less than  those  of o thers. "P ro ba tio n ” ca nn o t be taken to 
b ind  the p a rlies  to be em p lo ye r and em ployee  till it is o ve r and confe r 
on  the  em p loyee  rights not ava ilab le  to  o the rs . T ha t w ou ld  be contrary 
to  the  accep ted  no tions of se rv ice  as 'P roba tion ' is unders tood  to be 
a stage p re pa ra to ry  and p rio r to con firm a tion . It is not d ispu ted  that the 
se rv ices of a person  on p roba tion  can  be d isp en sed  w ith  on  g rounds 
on w h ich  a person  a ppo in ted  w itho u t it can  be d ism issed . W hile  the two 
to  tha t ex ten t are on a par, it is m ore reasonab le  to im ply a d isab ility  or 
d isadvan tage  fo r a “p roba tioner" than  a p riv ilege  as aga inst one w ho 
is not on  p roba tion . The period  denotes the tim e  up to w h ich  he w ill be 
on tria l and not an assured  dura tion  of se rv ice ."

It is co rrect tha t th is  jud gm e n t w as on ly  dec la ring  the rights of parties 

u nd er the co n trac t and tha t the C ourt w as  not em p ow e re d  to g rant relief 
o r red ress co n tra ry  to  the te rm s thereo f, w he reas specific  p rovis ion  has 
bee n  m ade in section  31B (4) enabling  a Labour T ribuna l to g rant such 
relief, no tw ithstand ing  anyth ing  to the co n tra ry  in any co n trac t of service. 
It is a lso  true  that the  facts  of no tw o  cases w ou ld  be identica l. But, in my
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view , the  s ta tus  o f a p ro b a tio n e r as e xpo un de d  in th a t ju d g m e n t is e qua lly  
app licab le  to  a p ro b a tio n e r w ho  seeks re lie f u n d e rth e  In du s tria l D ispu tes  
Act. W hile  the re  is no d iffe re n ce  in  th e  a ttrib u tes  o f s ta tus, it is in  regard  
to  the  q ue s tion  o f re lie f th a t the  L a b o u r T rib un a l is u n fe tte re d  b y  th e  te rm s  
o f the  con trac t. T he re fo re , o u r  C ourts  w e re  w e ll e n titled  to  a do p t th e  d ic ta  
o f th a t case  in re la tion  to  the  s ta tus  o f a p ro ba tioner.

U ndoubted ly , th e  Industria l D ispu tes A ct has co n fe rre d  w id e  p ow ers  
on  L abour T rib un a ls  in g ra n tin g  re lie f to  p e rson s  w ho se  se rv ices  have 
been te rm ina te d . It has been  held  in Shell Company of Ceylon Ltd. v. 
Pathirana (5) th a t “there  is no lim it im posed  by the  leg is la tu re  in regard  
to  the  p ow er to  g ra n t re lie f u n d e r section  3 1 B th a t w ou ld  p re ve n t th e  g ra n t 
of relief w he re  the  te rm ina tion  o f se rv ice  is bo th  law fu l and  jus tified . The 
o n ly  lim it p laced  on  the  p o w e r to  g ra n t re lie f u n d e r the  sa id  se c tion  3 1 B 
is th a t co n ta in e d  in su b -sec tio n  (1) o f section  31C  o f the  Industria l 
D ispu tes Act. Tha t su b-sec tion  requ ires the  o rd e r g ra n tin g  re lie f to  b e  just 

and  equ itab le . The p o w e r to g ra n t re lie f u n d e r sec tion  3 1 B is w ide  in v iew  
o f the  fa c t th a t su b -sec tio n  (4) o f tha t section  ena b jes  re lie f to be  g ra n te d  
no tw ith s tan d in g  a ny th ing  to  the  co n tra ry  in a ny  c o n tra c t o f se rv ice  

be tw een  the app lica n t and  his e m p lo ye r” .

But, as s ta ted  by N ige l H a tch  in his co m m e n ta ry  on  the  Industria l 
D ispu tes A ct of Sri Lanka  at page 277, “W ide  as th e  p o w e r of Lab ou r 

C ourts  are, th ey  are not u n lim ited  and th e ir  d isc re tio n  m ust be e xerc ise d  
reasonab ly g iv ing  due w e igh tage  to the in terest of th e  em p loyee , e m p lo ye r 
and the  p u b lic .............the  la tte r w he re  re levant".

W hen  section  31B (4 ) p rov ides  tha t “any re lie f o r red re ss  m ay be 
g ra n te d  b y  a labou r tribuna l to  a w orkm an  upon  an  a pp lica tio n  m ade 
u n d e r su b-sec tion  (1) n o tw iths tand ing  a ny th ing  to  the  co n tra ry  in any 

co n trac t o f se rv ice  b e tw e en  h im  and his e m p loyer", it m eans th a t a Labour 

T ribuna l is un fe tte re d  by co ns id e ra tio n s  based  on  co n tra c tu a l righ ts  
b e tw e en  the  e m p lo ye r and th e  em p loyee , un like  the  o rd in a ry  co u rts  o f law  

w h ich  have  to  a dhere  to  the  te rm s of the contract. L a b o u r T rib un a ls  cou  Id, 
th e re fo re , g ra n t re lie f even  co n tra ry  to  the te rm s of the  con tract, but one  

g o lde n  th re ad  runs th ro ug h  the  entire  fa b ric  of the  d u tie s  and p ow ers  of 
a L a b o u r T ribuna l in regard  to a pp lica tions  fo r re lie f o r red ress, viz. tha t 
th e  L a b o u r T rib un a l shou ld  m ake such  o rd e r as m ay a p p e a r to  the 

T rib un a l to  be  jus t and equ itab le . In d e te rm in in g  w ha t is ju s t and 

equ itab le , the  C ourts  have th ro ug h  num erous d ec is ion s  la id dow n  
p rinc ip les  fo r the gu ida nce  of such  tribuna ls .
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T he  m an ne r in w h ich  a p roba tionary  c lause in a co n trac t of em ploym ent 
shou ld  be co ns ide red  is ano the r such  princ ip le  w h ich  has evo lved  over 
the  ye a rs  th ro ug h  the  va rious  d ic ta  o f th e  supe rio r C ourts, w h ich  d icta  in 
m y v iew  do  not run co u n te r to  the  p rov is ions o f the  Industria l D isputes Act.

The  te rm  ‘p ro ba tion ’ has been  d efined  as “a fixed  and lim ited  p eriod  of 
tim e  fo r w h ich  an o rg an iza tion  e m p loys a new  em p loyee  in o rder to 
assess h is aptitudes, ab ilities and ch a rac te ris tics  and the am ount of 
in te rest he show s in th is  job  so as to  enab le  em p lo ye r and em ployee  alike 
to  m ake  a fina l d ec is ion  on w h e th e r he is su itab le  and w he th e r there  is any 
m utua l in te res t in his perm anent em p loym en t." A rye C lob erson  “ D uration 
and E xtension  o f P robationary Em ploy m e n t-A  R e-E xam ina tion" in (1969) 
Vol. II,. The  Journa l o f Industria l R ela tions (A ustra lia ) 54 at 56, (quoted  
by S. R. de S ilva  in his Legal Fram e w ork  o f Industria l R e la tions in C eylon 
at page  480). V arious o the r de fin itions have a ppeared  in trea tises  as w ell 
as dec is ions  of the  C ourts.

It is  o f the  ve ry  e ssence  o f the concep t of p ro ba tion  that such  a person  

is on  tria l regard ing  his0su itab ility  fo r regu la r em p lo ym en t and is liab le to 

be d isch a rg ed  on  being found  to  be unsu itab le  fo r p e rm a ne nt absorp tion - 

v ide  Giovanola Binny Ltd. v. Industrial Tribunal (6).

The next question  tha t a rises is, w ho  shou ld  dec ide  w he th e r the 

se rv ices  of such  a p ro ba tion e r have  been sa tis fac to ry  o r not. It has been 

co ns is te n tly  held that in the absence  of m ala  fides, it is none o the r than 
the  em p loyer.

In Ceylon Trading Co. Ltd. v. United Tea, Rubber and Local Produce 
Workers’ Union (7) th is  C ourt re ite ra ted  the  gen e ra l p rinc ip le  that ‘the 
e m p lo ye r m ust rem ain  the  sole judge of w h e th e r h is conduct and w ork  
w ere  sa tis fac to ry  during  the  period  o n  p roba tion  and if he dec ides  it is not 
so, it w ou ld  be  inequ itab le  a nd  unfa ir, in the a bsence  of m alice , to fo is t the 
v iew  o f the  T ribuna l on  tha t o f the M anagem en t w h ich  has to  con te nd  w ith 
m an ag em en t o f labour, m a in tenance  of d isc ip line  in the  lab ou r fo rce  and 
o th e r a llied  q ue stion s '.

T h is , h ow eve r does not m ean th a t an em p lo ye r can  d em and  that his 
d ec is ion  to te rm ina te  the  se rv ices of a p ro ba tion e r cannot be exam ined 
by the  L ab ou r T ribuna l. But, our C ourts  have  la id  dow n  th e  p rinc ip le  that 
re lie f w ou ld  be g ra n te d  to  a p ro ba tion e r in respect o f the  te rm ina tion  of his 
se rv ices  o n ly  if the  e m p lo ye r had acted  mala fide. Thus, th e  g ro un ds  of
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termination will be examined solely for the limited purpose of ascertaining 
whether the element of mala tides exists. This approach leaves the 
employer free to satisfy himself as to the suitability of a probationer, so 
long as he acts bona fide. To hold otherwise would make serious inroads1 
into the management's discretion of selection of suitable employees and 
would not be conducive to the efficient working of institutions and their 
good management.

Applying these principles to the instant case, it is patently clear that the 
Labour Tribunal had misdirected itself in regard to the manner and 
circumstances in which a probationer’s services could be terminated and 
compensation awarded.

The learned President was in grave error when, contrary to the 
numerous authorities cited above, he held that forewarnings were 
necessary before the termination of services of the applicant, who was 
admittedly a probationer and that the employer should have shown good 
cause for such termination.

As was mentioned earlier, mala tides on the part of the employer was 
never in issue. The President himself makes no mention of mala tides in 
his order. Nor was there any material placed before the T ribunal touching 
on mala tides. The award of compensation, therefore, does not arise.

For the reasons aforesaid, I would set aside the order of the President 
awarding compensation to the applicant.

In all circumstances of this case, I make no order as regards costs. 

Appeal allowed.

Order set aside.


