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Industrial D ispu te -B ank  em p loyee -S tanda rd  o f p roo f o f m isconduct o r moral 
turpitude-Finding o f dishonest participation and negligence but no finding o f direct guilt 
o f fraud or fraudulent transaction-Conduct not above board-Candism issal be said to 
be for good cause? • .

A llegations invo lv ing m isco n d u c t o r m ora l tu rp itu d e  in p roceed ings  be fore  a Labour 
Tribunal m ust be p roved  by a ba lance o f p robab ilitie s . It is n o t necessary to  call fo r p ro o f 
beyond reasonable d o ub t.

W here an o ffice r em p loyed  in a Bank th o ug h  n o t d irec tly  g u ilty  o f fraud  o r fraudu len t 
transaction  has been fo u nd  to  have been neg ligen t and. to  have d ishonestly  p a rtic ipa ted  
in w ithd raw a ls  o f m oney  fro m  the  Bank, h is c o n d u c t n o t be ing abso lu te ly  above board , 
he is no t a f it  and p rope r pe rson to  be em p loyed  by a Bank.

Per Siva Selliah. J . :

'I t  is needless to  em phasise  th a t the  u tm o s t co n fid en ce  is expected  o f any o ffice r 
em ployed in a bank. N o t on ly  has he to  tran sa c t business w ith  the  pub lic  bu t a lso he has 
to  deal w ith  m oney be long ing  to  cu s to m e rs  in the  safe cu s to dy  o f the  Bank. As such he 
ow es a d u ty  b o th  to  the  Bank to  p reserve  its  fa ir nam e and in te g rity  and to  the  cu s tom er 
w h p se  m on e y  lies in d e p o s it w ith  th e  Bank. In te g r ity  and c o n fid e n c e  thus  are 
indispensable and w here  an o ffice r has fo rfe ite d  such co n fid en ce  and has been show n 
up as be ing involved in any frau d u le n t or questionab le  tran sa c tio n , bo th  pub lic  in te res t 
and the in te res t o f the  Bank d em and  th a t he shou ld  be rem oved  fro m  such co n fid en ce ."

The Ceylon University Clerical and Technical Association, Peradeniya v. The University 
o f Ceylon. Peradeniya (1968) 72 NLR 84  n o t fo llo w e d .
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SIVA SELLIAH, J.

The applicant was a grade IV officer of the People's Bank. He was a 
ledger officer. He made application to the Labour Tribunal on 23.7.74 
complaining of wrongful dismissal and termination of his services on 
5.6.74 with effect from 5.6.71. After inquiry which was concluded on 
22 .2 ,79  the Labour Tribunal made order on 7.1. 80 that the 
termination of applicant's services was for good cause. The applicant 
thereupon filed this petition of appeal from that order and the appeal 
complains of the long delay between the conclusion of evidence and 
the order and that in consequence the conclusions cannot have any 
weight. Although thiq ground was not urged at the hearing before this 
court, I find it regrettable that a period of 10 months has elapsed 
before the order was pronounced. It is desirable that there should be 
no room for complaints of this kind. Whatever the congestion of work 
may be before the Labour Tribunals, orders must be delivered with 
reasonable expedition after the reception of evidence. The present 
case where the applicant filed this application for relief on 23.7.74, 
obtained order thereon 7 . 1 . 8G, appealed from that order soon after 
and has the appeal determined only in 1986 demonstrates to what 
exasperation a litigant seeking relief can be subject.

The applicant was on 24.5.72 served a charge sheet A4 setting out 
the 7 charges-these charges related to authorised payment of the 
fraudulent withdrawal of Rs. 4,500 from Savings Deposit A/c No. 
9702 on 27.5.71, jointly or severally committing fraud in the said 
sum, having unauthorized'possession of savings account pass book
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belonging to Sydney Amerasinghe, having authorized payment of Rs. 
995 on savings account No. 10037 on 4. 5. 71 in the absence of 
necessary entries in the relevant pass book, having used an unused 
pass book bearing number 10237 subsequently altered to 10043 to 
withdraw Rs. 4 ,000 inducing one Gilbert to keep away from work on 
the day Rs. 4 ,500  was fraudulently withdrawn on Account No. 
10043 and acting jointly or severally in committing the fraudulent 
withdrawal of Rs. 4 .5 0 0  on 25.5 .71 on Savings Account No. 
10043; he was in consequence charged with having committed or 
attempted to commit fraud,- acted negligently or dishonestly and also 
wî h having conducted himself in a manner not in keeping with his 
responsibility as an officer of the bank.

•
It is in evidence that these matters were referred to the CID but they 

were unable to trace the culprit and that at the domestic inquiry held, 
the applicant was exonerated of the charges. On 5.6.74 his services 
were terminated. At the inquiry before the Labour Tribunal much 
evidence has been led which the learned President has proceeded to 
analyse. He has referred to the various charges, discussed the 
evidence and the procedures involved and come to certain findings of 
fact; he has stated that as far as negligence is concerned in the 
absence of the voucher he was unable to come to a finding of 
negligence against the accused regarding the withdrawal of Rs. 4 ,500 
on 27.5.71 from Savings Deposit A/c No. 9702 ; however gfjer 
examination of the evidence he concludes that there has been 
dishonest participation by the applicant in respect of the withdrawal of 
this sum of money; he comes to a similar finding on the evidence 
pertaining to withdrawal of Rs. 4 ,000 on 6.6.71 on Pass Book 10043 
which had the original number 10237. He has also found him 
negligent regarding the withdrawal of a sum of Rs. 995 on 4.5.71 
without the accompanying pass book. The learned counsel for 
applicant has contested these findings of fact. In Caledonia (Ceylon) 
Tea and Rubber Estate Ltd. v. Hillman (1) Sharvananda, J. (as he then 
was) held that —

"Inasmuch as an appeal lies from an order of a Labour Tribunal 
only on a question of law an appellant who seeks to have a 
determination of fact by the Tribunal set aside, must satisfy the 
Appellate Court that there was no legal evidence to support the 
conclusion of facts reached by the Tribunal, or that the finding is not 
rationally possible and is perverse even with regard to the evidence 
on record."
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am of the view that the evidence on record substantiates the 
finding and conclusions of the Labour Tribunal and that this court will 
accordingly not interfere with his findings on the facts.

The learned counsel for applicant has also contended on the 
authority of Wijetillake, J's judgment in The Ceylon U niversity C lerical 
a nd  Technica l A sso c ia tio n , Peradeniya v. The U nivers ity  o f  Ceylon, 
Peradeniya  (2) that moral turpitude must be proved as in a criminal 
case beyond reasonable doubt. This view has been expressly 
dissented from both by Vaitilingam. J. in The A s s o c ia te d  B a tte ry  
M an u fa c tu re rs  (Ceylon) L td. v. U n ited  Engineering W orke rs ' U nion (3) 
and by Sharvananda, J. in H illm an 's  case  quoted above, both of whom 
held that in an allegation involving misconduct or moral turpitudb in 
proceedings before a Labour Tribunal, it is not necessary to aall for 
proof beyond reasonable doubt as in a criminal case but that such 
allegation has to be decided on a balance of probabilities Vaitilingam,
J. added tha t-

"the very elements of the gravity of the charges becoming a part 
of the whole range of circumstances which are weighed in the 
balance, as in every other civil proceeding." (p. 553).

Thus in this case the learned President has acted on correct principles. 
He has concluded by saying-

"Summing up therefore the evidence led before the Tribunal, I find 
that the conduct of the applicant was such that though he has not 
been directly guilty of fraud or fraudulent transaction his conduct 
has certainly not been absolutely above board. It is my view that the 
conduct of the applicant has been such that he is not a fit and 
proper person to be employed in an establishment of the nature of a 
Bank where large sums of public money are transacted in its day to 
day activities’ In the circumstances I hold that the termination of the 
applicant's services were for good cause."
Much exception was taken, to this finding by learned counsel for the 

applicant on the ground that although there was no finding of guilt 
against the applicant, still he had been found unfit for continued 
employment at the Bank.

It is needless to emphasize that the utmost confidence is expected 
of any officer employed in a bank. Not only has he to transact business 
with the public but also he has to deal with money belonging to 
customers in the safe custody of the Bank. As such he owes a duty 
both to the Bank to preserve its fair name and integrity and to the 
customer whose money lies in deposit with the Bank. Integrity and
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confidence ttyjs are indispensable and where an officer has forfeited 
such confidence as has been shown up as being involved in any 
fraudulent or questionable transaction, both public interest and the 
interest of the Bank demand that he should be removed from such 
confidence. Thus in the instant case once the learned President has 
found on the evidence that "His conduct has certainly been not 
absolutely above board" in respect of the fraudulent transaction 
referred to, the continued employment of the applicant is inimical to 
the interest of the customers of the Bank and to any confidence that 
cana be reposed in him; nor can the Bank with any sense of 
responsibility continue to employ him and jeopardize its own 
reputation and the interest of its customers to whom it is responsible. 
The learned President was therefore right in holding that he was "not a 
fit and proper person to be employed in an establishment of the nature 
of a Bank" and in holding that, "the termination of the applicant's 
services was for a good cause."

This appeal is accordingly .dismissed. No costs.
JAMEEL, J. -  I agree.

A p p e a l d ism issed.


