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VYAPURI

vs.

ABUTHAHIR

COURT OF APPEAL 
SOMAWANSA, J(P/CA) AND 
WIMALACHANDRA, J.
CA 390/2004 (REV.)
D. C. KANDY 2437/RE

Civil Procedure Code, section 639, 753(2), 763(1), 763 and 763(2) - Judicature 
Act, section 23 - Writ pending appeal - Dismissed on a technical ground - 
Second application for writ pending appeal - Dismissed not on merits - Inquiry 
under section 763 - Burden is on whom - Can the judgement creditor make a 
second application for writ?

On the eighth day of writ pending inquiry the case was kept down when it was 
first called as both parties indicated to court that they are ready. However, when 
it was called for the second time, the plaintiff petitioner moved for a date stating 
that he is not ready for inquiry. The District Judge dismissed the plaintiff 
petitioner1 s application for writ on the basis that the petitioner has misled court 
by stating that he was ready for inquiry, when in fact he had not been ready.



332 Sri Lanka Law Reports (2006) 1 Sri L  R.

After the dismissal the plaintiff filed another application, and the court dismissed 
the application on the basis that, the conduct of the petitioner in the earlier 
application showed a lackadaisical approach.

HELD:

(i) It is settled law that a court cannot dismiss an applicaiton without going 
into the merits unless either party has agreed to a dismissal in the 
event of non-compliance with an undertaking.

(ii) Section 763 of the Civil Procedure Code and section 23 of the Judicature 
Act place the burden of satisfying court as to why writ should be stayed 
fairly and squarely on the respondent.

(iii) Once an application is made for the issue of a writ pending appeal, and 
the respondent judgment/debtor is present in court there is no burden 
on the part of the plaintiff petitioner to prove anything. He can be silent 
- the court would have to call upon the judgment debtor respondent to 
show cause or satisfy court why writ should be stayed. The District 
Judge has no power to dismiss an application on the basis the plaintiff- 
petitioner is not ready for trial or that he had moved for a 
postponement on numerous of occasions - for the burden is on the 
respondent.

(iv) There is no express bar in the Code preventing a judgment creditor 
from making a second application for writ pending appeal, if the first 
application is dismissed on technical grounds and not on merit.

HELD FURTHER :

(v) The object of the power of revision is the due administration of justice; 
the court will not hesitate to use its revisionery powers to give relief 
where a miscarriage of justice has occurred and indeed the facts of 
this case cry aloud for intervention of this court to prevent what otherwise 
would be a miscarriage of justice.

APPLICATION for leave to appeal and revision from order of the District Court of 
Kandy.
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J a n u a ry  0 1 ,2 0 0 6

A N D R E W  S O M A W A N S A , J .  (P /C A )

T h is  is a  rev is io n a ry  ap p lica tio n  s e e k in g  to  rev ise  a n d  se t a s id e  o rd e r o f 

th e  le a rn e d  D is tric t J u d g e  o f K a n d y  d a te d  2 8 .0 5 .2 0 0 2  a n d  1 4 .1 0 .2 0 0 3  

re je c tin g  th e  tw o  a p p lic a tio n s  o f th e  p la in tiff-p e tit io n e r (h e re in a fte r  c a lle d  

th e  p e tit io n e r) fo r e x e c u tio n  o f d e c re e  p e n d in g  a p p e a l w ith o u t g o in g  into  

th e  m e rits  o f th e  a p p lic a tio n s . P e tit io n e r a ls o  p ra y e d  fo r a n  o rd e r  fo r  th is  

c a s e  to  b e  s e n t b a c k  to  th e  le a rn e d  D is tric t J u d g e  w ith  d ire c tio n s  to  h o d  

a n  inquiry an d  a d ju d ica te  on  th e  m erits  of th e  app lica tion  d a te d  2 8 .0 6 .2 0 0 2 .

A fte r  th e  p le a d in g s  w e re s  c o m p le te d  a n d  w h e n  th e  m a tte r  w a s  ta k e n  

up fo r a rg u m e n t both  c o u n s e l a g re e d  to  re s o lv e  th e  m a tte r  b y  w a y  o f 

w rit te n  s u b m is s io n s  a n d  b o th  p a r t ie s  h a v e  te n d e r e d  th e ir  w r it te n  

su b m is s io n s .

T h e  re le v a n t fa c ts  a re  p e n d in g  th e  a p p e a l lo d g e d  b y  th e  d e fe n d e n t-  

re s p o n d e n t (h e re in a fte r  c a lle d  th e  re s p o n d e n t) th e  p e tit io n e r a p p lie d  to  

h a v e  th e  d e c r e e  e x e c u te d  p e n d in g  a p p e a l. T h e  re s p o n d e n t file d  h is  

o b je c tio n s  to  th e  a fo re s a id  a p p lic a tio n a n d  th e  m a tte r  w a s  fix e d  fo r inqu iry  

a n d  a s  th e  c o u n s e l fo r th e  p e titio n e r M r. S . M a h e n th ira n , P C  w a s  n o t w e ll 

a  p o s tp o n e m e n t w a s  sought. T h e re a fte r  th is m a tte r h a d  b e e n  p o s tp o n e d  7  

tim e s  a t th e  in s ta n c e  o f th e  p e titio n er in v ie w  of th e  ill h e a lth  o f h is  c o u n s e l 

a n d  on th e  8th  o cca s io n  on  2 8 .0 5 .2 0 0 2  th e  le a rn e d  D istrict J u d g e  inqu ired
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from  p a rtie s  if th e y  w e re  re a d y  a n d  th e  p e titio n er in fo rm ed  C o u rt th a t h e  

w a s  re a d y  a n d  th e  m a tte r  w a s  k e p t d o w n  to  b e  ta k e n  up  later. W h e n  it 

w a s  ta k e n  u p  fo r th e  s e c o n d  tim e  a n  a tto rn e y -a t-la w  h ad  a p p e a re d  on  

b e h a lf o f th e  p e titio n e r an d  so u g h t a  p o s tp o n e m e n t on  th e  b as is  th a t th e  

p etitio n er w a s  not re a d y  fo r inquiry. T h e  le a rn e d  D istrict J u d g e  th en  b y  his 

o rd e r d a te d  2 8 .0 5 .2 0 0 2  d is m is s e d  th e  p e titio n er’s a p p lic a tio n  for writ 
p en d in g  a p p e a l on  th e  b as is  th a t th e  pe titio n er h as  m is led  C o u rt by stating  

th a t h e  w a s  re a d y  fo r inqu iry  w h e n  in fa c t h e  h a d  not b e e n  re ad y . T h is  is 

th e  o rd e r th a t th e  petitioner is can v as s in g  in th e  le a v e  to  ap p e a l app lication  

b earin g  N o . 4 0 5 /2 0 0 3 .

A fte r th e  d ism issal of his app lica tion  for execu tio n  of writ p end ing  a p p ea l 
th e  p e titio n er filed  a n o th e r rep lica tion  s e e k in g  th e  s a m e  relief to  w h ich  the  

re s p o n d e n t o b je c te d  to  a n d  a ls o  to o k  up a  p re lim in a ry  o b jec tio n  to  th e  

m a in ta in a b ility  o f th is  s e c o n d  a p p lic a tio n  for w rit p en d in g  a p p e a l on th e  

b a s is  th a t th e  s e c o n d  ap p lica tio n  c a n n o t b e  m a in ta in e d  in v ie w  of th e  

previous o rd er d a ted  1 4 .1 0 .2 0 0 3 . A gain  th e  parties ag re ed  to  ten d er written  

su b m iss io ns  a n d  a t th e  conclus ion  of th e  inquiry th e  lea rn ed  District Ju d g e  

b y his o rd e r d a te d  1 4 .1 0 .2 0 0 3  d is m iss ed  th e  ap p lica tio n  of th e  p e titio n er  

fo r e x e c u tio n  o f w rit on  th e  b a s is  th a t th e  c o n d u c t of th e  p e titio n er in th e  

e a rlie r  ap p lica tio n  s h o w s  th e  la c kad a is ic a l ap p ro ac h  of th e  petitioner. T h e  

p etitio n er th e re a fte r  filed  th e  in s tan t revis ion  ap p lica tio n  s e e k in g  to  rev ise  

a n d  s e t a s id e  th e  a fo re s a id  tw o  o rd ers .

W h e n  a n  ap p lica tio n  is m a d e  to  h a v e  th e  w rit e x e c u te d  pen d in g  ap p e a l 

th e  re le v a n t p ro v is io n s  th a t w o u ld  b e  a p p lic a b le  is S ec tio n  7 6 3 (2 )  of the  

C ivil P ro c e d u re  C o d e  w h ich  re a d s  as  fo llow s.

‘T h e  C o u rt m a y  o rd e r e x e c u tio n  to  b e  s ta y e d  upon  such  te rm s  an d  

co n d itio n s  a s  it m a y  d e e m  fit, w h e re  -

(a) th e  ju d g e m e n t-d e b to r  sa tis fies  th e  court th a t sub stan tia l loss m a y  

resu lt to  th e  ju d g e m e n t-d e b to r un less  an  o rd er for stay of execution  

is m a d e , an d

(b) s e c u rity  is g iv e n  b y  th e  ju d g e m e n t-d e b to r  fo r th e  p e rfo rm a n c e  of 

such  d e c r e e  o r o rd e r a s  m a y  u ltim a te ly  b e  b in d in g  upon  h im ”
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S e c tio n  2 3  o f th e  J u d ic a tu re  A c t re a d s  a s  fo l lo w s :

“ A n y  p a rty  w h o  sh a ll b e  d is s a tis fie d  w ith  a n y  ju d g m e n t, d e c re e , o r  

o rd e r  p ro n o u n c e d  b y  a  D is tric t C o u rt m a y  (e x c e p tin g  w h e re  su ch  righ t is 

e x p re s s ly  d is a llo w e d ) a p p e a l to  th e  C o u rt o f A p p e a l a g a in s t a n y  su ch  

ju d g e m e n t, d e c re e , o r o rd e r  fro m  a n y  e rro r in la w  o r in fa c t c o m m itte d  by  

such court, but no  such  a p p e a l shall h a v e  th e  e ffec t of stay ing  th e  execu tio n  

o f su ch  ju d g e m e n t, d e c re e  o r o rd e r u n les s  th e  D istric t J u d g e  sh a ll s e e  fit 

to  m a k e  a n  o rd e r to  th a t e ffe c t, in w h ich  c a s e  th e  p a rty  a p p e lla n t shall 
e n te r  in to  a  b o n d , w ith  o r w ith o u t s u re tie s  a s  th e  D is tric t J u d g e  sh a ll 

c o n s id e r n e c e s s a ry , to  a p p e a r  w h e n  re q u ire d  a n d  a b id e  th e  ju d g e m e n t o f 

th e  C o u rt o f A p p e a l upon  th e  a p p e a l.”

T h e re fo re  in such  a  s ituation  th e  C o u rt is e m p o w e re d  to  m a k e  a n  o rd e r  

s ta y in g  th e  e x e c u tio n  of th e  d e c re e  p e n d in g  th e  d is p o s a l o f th e  a p p e a l  

w h e re  -

(a) th e  ju d g e m e n t-d e b to r  s a tis fie s  C o u rt th a t s u b s ta n tia l loss m a y  

re su lt to  h im  u n les s  e x e c u tio n  is s ta y e d  a n d  s e c u rity  is g iv e n  by  

th e  ju d g em e n t-d eb to r.

(b) th e re  is a  su b s ta n tia l q u e s tio n  o f law  to  b e  d e c id e d  in a p p e a l.

In th e  c a s e  of Don Piyasena vs . Mayawathie Jayasuriya(1) it w a s  h e ld  :

‘T h e  provis ions of section  2 3  of th e  Ju d ic a tu re  A c t an d  section  7 6 3 (2 )  of 

th e  C iv il P ro c e d u re  C o d e  m a k e  it c le a r  th a t u n le s s  th e re  is p ro o f of 

su b s ta n tia l loss th a t m a y  o th e rw is e  resu lt, e x e c u tio n  o f d e c re e  will n o t b e  

s ta y e d  m e re ly  on th e  g ro u n t th a t a n  a p p e a l h a s  b e e n  file d .”

A g a in , in Grindlays Bankvs. Mackinnon Mackenzie &  Co. Ceylon Ltd. (2) 
it w a s  h e ld  :

“If th e  ju d g e m e n t-d e b to r  d e s ire s  s ta y  o f e x e c u tio n  p e n d in g  a p p e a l h e  

sh o u ld  es ta b lis h  su b s tan tia l loss. T h e  u su al c o u rs e  is to  s ta y  p ro c e e d in g s  

p e n d in g  a n  a p p e a l w h e n  e x e c u tio n  w o u ld  c a u s e  ir re p a ra b le  injury. M e r e  

in c o n v e n ie n c e  a n d  a n n o y a n c e  is n o t e n o u g h . T h e  d a m a g e  m u s t b e  

su b s ta n tia l a n d  th e  d e fe n d a n t m u s t p ro v e  it.”
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In Esquire (Garments) Industries Ltd.,, vs. Bank of India (3) it w as  
h e ld :

“W h e n  a n  ap p lica tion  fo r ex ec u tio n  of a  d e c re e  p en d in g  a p p e a l is m a d e  

in th e  exerc ise  of rights con ferred  u n d er section 7 6 3 (1) of th e  Civil P rocedure  

C o d e  th e  D istric t J u d g e  m a y  m a k e  a n y  of th e  fo llo w in g  o rd e rs  :-

(a ) O rd e r  e x e c u tio n  o r s ta y  it, if h e  s e e s  fit to  o rd e r a  stay, su b je c t 

how ever, to  th e  ap p e lla n t furnishing a  bond  to ab id e  th e  ju d g em e n t  

o f th e  C o u rt o f A p p e a l u po n  th e  a p p e a l (S e c tio n  2 9  J u d ic a tu re  

A c t.)

(b) O rd e r  e x e c u tio n  a n d  if su ffic ien t c a u s e  is sh o w n  b y th e  a p p e lla n t  

requ ire  security  to  b e  g iven  for th e  restitution of th e  property  w hich  

m a y  b e  ta k e n  in e x e c u tio n  of th e  p a y m e n t of th e  v a lu e  of such  

pro perty  an d  for th e  d u e  p erfo rm an ce  of th e  d e c re e  o r o rd er of th e  

C o u rt o f A p p e a l (S e c tio n  7 6 3 (1 )  o f th e  (C . P. C .)

(c) O rd e r  s ta y  of e x e c u tio n  u po n  such  co n d ition s  a s  it m a y  d e e m  fit, 

w h e re  -

(i) th e  ju d g e m e n t-d e b to r  sa tis fie s  th e  co u rt th a t su b stan tia l 

loss m a y  result to  him  un less  an  o rd er fo r s tay  of execution  

is m a d e ;

(ii) th e  jud g em ent-d eb to r g ives security for the d ue  perform ance  

of th e  d e c re e  o r o rd e r a s  m a y  b e  u ltim ate ly  b ind ing on him  

(S e c tio n  7 6 3 (2 )  o f th e  C . P. C .)

T h u s  it co u ld  b e  s e e n  th a t it is se ttle d  law  th a t on  an  inqu iry  u n d er  

S e c tio n  7 6 3  th e  b u rd e n  is e n tire ly  on  th e  ju d g e m e n t-d e b to r  to  sa tis fy  th e  

C o u rt a s  to  w h e th e r  h e  h a s  m e t th e  a fo re s a id  re q u ire m e n ts . T h e  p laintiff 

ju d g e m e n t-c re d ito r  n e e d  n o t e v e n  a c tiv e ly  p artic ip a te . T h e  on ly  lim ited  

m a tte r th e  C o u rt is ca lled  upon to  ad jud ica te  h ere  is w h e th e r th e  jud g em ent- 

d e b to r h a s  s a tis fied  th e  C o u rt th a t su b s tan tia l loss m a y  b e  c a u s e d  to  him  

a n d  /o r  th a t th e re  is a  s u b s ta in tia l q u e s tio n  of law  to  b e  a rg u e d  in a p p e a l, 

in w h ic h  e v e n t th e  C o u rt h a s  th e  d iscre tion  to  s ta y  e x e c u tio n  of d e c re e  

until th e  co n c lus io n  of th e  a p p e a l.
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T h e  le a rn e d  D is tric t J u d g e  on  2 8 .0 5 .2 0 0 2 ,  w ith o u t ca llin g  u p o n  th e  

d e fe n d e n t to  s h o w  c a u s e  w h y  th e  w rit sh o u ld  b e  s ta y e d  p e n d in g  th e  

co n c lus io n  o f th e  a p p e a l, d is m is s e d  th e  p la in tiff’s a p p lic a tio n  m e re ly  on  

th e  b a s is  th a t  th e  p la in tiff h a d  in fo rm e d  th e  C o u rt th a t h e  w a s  re a d y  a n d  

th e re a fte r  w h e n  th e  m a tte r  w a s  ta k e n  u p  fo r th e  s e c o n d  tim e  c o u n s e l h ad  

a p p e a re d  a n d  m o v e d  fo r a  p o s tp o n e m e n t a n d  a ls o  on  th e  b a s is  th a t th e  

plaintiff had not been ready for inquiry.

T h e  q u e s tio n  th a t a r is e s  fo r d e te rm in a tio n  in „ th e s e  p ro c e e d in g s  is 

w h e th e r  th e  le a rn e d  D is tric t J u d g e  co u ld  d is m is s  th e  a p p lic a tio n  w ith o u t  

g o in g  into  th e  m e rits  of th e  a p p lic a tio n  w h e n  th e re  w a s  n o  b u rd e n  c a s t on  

th e  p la in tiff. It is s e ttle d  la w  th a t a  C o u rt c a n n o t d is m is s  a n  a p p lic a tio n  

w ith o u t g o in g  into th e  m e rits  u n les s  e ith e r  p a rty  h a s  a g re e d  to  a  d ism issa l 

in th e  e v e n t of n o n -c o m p lia n c e  w ith  a n  u n d e rta k in g .

In Mamnoorvs. Mohamedw D e  S a m p a y o  J. o b s erv ed  th a t th e  govern ing  

p rin c ip le  w a s  th a t fo r “ a  ju d g e  to  d is m iss  a n  ac tio n  w ith o u t h e a r in g  it, h e  

sh o u ld  a c t u n d e r s o m e  s p e c ific  p o w e r  g iv e n  to  h im  b y  th e  c o d e .”

A s  s ta te d  a b o v e  in th e  in s tan t ac tio n  th e  le a rn e d  D is tric t J u d g e  h ad  

d is m iss ed  th e  p e titio n e r’s ap p lica tio n  fo r w rit p e n d in g  a p p e a l on  th e  b as is  

th a t th e  p e tit io n e r h a d  m is le d  th e  co u rt b y  s ta tin g  th a t h e  w a s  re a d y  for 

inqu iry  w h e n  in a c tu a l fa c t h e  h a d  n o t b e e n  re ad y . I a m  u n a b le  to  c o m e  

acro ss  a n y  ru le  of law  o r p ro c e d u re  p res crib ed  by law  g iv ing  a  d iscretion  to  

th e  D istrict J u d g e  to  d ism iss  a n  ap p lica tio n  on such  a  g ro u n d  a s  a fo re s a id . 

M y  c o n s id e re d  v ie w  is th a t th e  a fo re s a id  a p p lic a tio n  fo r a  p o s tp o n e m e n t  

d o e s  n o t w a rra n t th e  d is m iss a l of th e  p e tit io n e r’s a p p lic a tio n  w h e th e r  it is 

th e  8 th  d a y  of inqu iry  e v e n  th o u g h  all th e  p rev io u s  p o s tp o n e m e n ts  w e re  a t 

the instance of the petitioner or the petitioner stating that he is re a d y  and 
th e re a fte r  m o v in g  fo r a  p o s tp o n e m e n t. If th e  C o u rt h ad  m a d e  o rd e r e a rlie r  

th a t th e  d a y  on  w h ich  th e  p e titio n e r m o v e d  fo r a  p o s tp o n e m e n t w a s  th e  

final d a te  fo r inquiry a n d  n o  fu rth er p o s tp o n e m e n ts  w o u ld  b e  g iv en , it cou ld  

b e  a rg u e d  th a t th e  o rd e r d is m is s in g  th e  a p p lic a tio n  on  th e  fina l d a te  of 

inqu iry  w a s  co rrec t. In th e  in s tan t ac tio n  no  su ch  o rd e r w a s  m a d e  m a k in g  

th e  8 th  d a te  of inqu iry  a s  th e  fin a l d a te  of inqu iry. In th e  c irc u m s ta n c e s ,  

w h e n  th e  petitioner requ es ted  for a  p o s tp o n e m e n t of th e  inquiry, th e  lea rn ed  

D is tric t J u d g e  sh o u ld  h a v e  in q u ire d  fro m  th e  re s p o n d e n t w h e th e r  h e  

c o n s e n te d  to  such  a  p o s tp o n e m e n t o r n o t a n d  if th e  re s p o n d e n t o b je c te d
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to  a  p o s tp o n e m e n t C o u rt sh o u id  h a v e  's fu s e d  th e  p o s tp o n e m e n t an d  

p ro c e e d e d  w ith  th e  inquiry. In s te a d  th e  le a rn e d  D istric t J u d g e  d is m iss ed  

th e  th e  ap p lica tio n  o f th e  p e titio n er w ith o u t ca lling  upon  th e  re s p o n d e n t to  

s h o w  c a u s e  w h y  th e  w rit sh o u ld  b e  s ta y e d . M o re s o , in a c c o rd a n c e  w ith  

th e  p rinc ip le  la id  d o w n  in th e  a fo re s a id  d ec is io n  th e  b u rd e n  w a s  w ith  th e  

re s p o n d e n t a n d  no t w ith  th e  p e titioner. It is c le a r  th a t th e  le a rn e d  D istric t 

Ju d ge  h ad  erred  by considering w h e th e r th e  petitioner w ould  suffer prejudice  

b y  n o t o b ta in ing  p o s s e s s io n . It m u s t b e  sa id  th a t such  a  c o n s id e ra tio n  is 

a lie n  to  the. p ro v is ion s  o f S e c tio n  7 6 3  o f th e  C iv il P ro c e d u re  C o d e  an d  

S e c tio n  2 3  o f th e  J u d ic a tu re  A c t p la c e s  th e  b u rd e n  of sa tis fy in g  C o u rt as  

to  w h y  w rit should  b e  s ta y e d  fa irly  a n d  sq u are ly  on  th e  re sp o n d en t. H e n c e  

o n c e  th e  ap p lica tio n  fo r is s u e  of w rit p e n d in g  a p p e a l is m a d e  a n d  th e  

respondent is present in C o u rt th e re  is no burden  on th e  part of th e  petitioner 

to  p ro ve  a n y th in g . H e  ca n  b e  s ilen t. H o w e v e r  th e  C o u rt w o u ld  still h a v e  to  

ca ll upo n  th e  re s p o n d e n t to  s h o w  c a u s e  o r sa tis fy  C o u rt th a t w rit sh o u ld  

b e  s ta ye d  pen d in g  th e  d e te rm in a tio n  of th e  a p p e a l. T h e  D istrict J u d g e  has  

no p o w e r to  d is m iss  an  a p p lic a tio n  on  th e  b a s is  th a t th e  p e titio n e r is not 

re ad y  or that he had  m o ve d  fo r a  p o s tp o n em e n t on  a  n u m b e r of occas io ns  

fo r th e  b urd e n  is w ith  th e  re s p o n d e n t.

F or th e  fo rego ing  reaso n s , it is ve ry  c le a r that th e  lea rn ed  D istrict J u d g e  

erre d  w h e n  h e  m a d e  o rd er on 2 8 .0 5 .2 0 0 2  d ism iss ing  th e  app lica tion  of the  

p etitioner for execu tio n  of writ pen d in g  a p p e a l. T h e  o rd er is e rro n e o u s  an d  

c a n n o t b e  p erm itte d  to s ta n d . A ccord ing ly , I w o u ld  g ran t le a v e  to a p p e a l  

ag a in st th e  im p ug n ed  o rd er d a te d  2 8 .0 5 .2 0 0 2  an d  set as id e  th e  s a m e  and  

d irec t th e  le a rn e d  D istric t J u d g e  to  ho ld  an  inqu iry  in re s p e c t of the  

p etitio n er’s ap p lica tio n  for w rit p e n d in g  a p p e a l.

In view  of m y finding with regard  to the leave  to ap p ea l application bearing  

N o . C A L A  4 0 5 /2 0 0 3  I do  not th in k  it n e c e s s a ry  fo r m e  to  co n s id e r th e  

revision  ap p lica tio n  b e a rin g  N o . C A L A  R e v is io n  3 9 0 /2 0 0 4  for th e  o rd er  

c a n v a s s e d  in th e  rev is io n  a p p lic a tio n  d a te d  1 4 .1 0 .2 0 0 3  flow s from  the  

e a rlie r  o rd e r d a te d  2 8 .0 5 .2 0 0 2  w h e n  th e  first o rd e r is se t a s id e  an d  th e  

le a rn e d  D istrict J u d g e  is d ire c te d  to  hold an d  inqu iry  into th e  p e titio n er's  

ap p lica tio n  for w rit p e n d in g  a p p e a l, th e  s e c o n d  o rd e r d a te d  1 4 .1 0 .2 0 0 3  

d ism iss ing  Jhe s e co n d  ap p lica tio n  for a  writ p en d in g  a p p e a l b e c o m e s  

redudant.
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C o u n s e l fo r  th e  re s p o n d e n t h a s  ta k e n  s e v e ra l  o b je c tio n s  to  th e  

m ain ta in ab ility  o f th e  app lica tion  for revision  o f th e  o rd e r d a te d  1 4 .1 0 .2 0 0 3 .  
H e  su b m its  th a t a s  th e  im p u n g n e d  o rd e r is a n  in te rlo c u to ry  o rd e r  th e  

petitioner should  h a v e  c o m e  by w a y  o f le a v e  to  a p p e a l w hich  is th e  s ta tu to ry  

right g ra n te d  to  h im , th a t in a n y  e v e n t th e re  is a  d e la y  of 4  m o n th s  in 

m aking  this application , th a t th e  petitioner has  g lossed  o ver his ow n  conduct 
as  to  h o w  a n y  w h y  th e  first a p p lic a tio n  w a s  re fu s e d , th a t th e  p e tit io n e r  

should  h a v e  b e e n  m o re  v ig ilan t a n d  m o v e d  C o u rt in te rm s  o f S e c tio n  6 3 9  

to h a v e  th e  first o rd er v a c a te d  an d  should  h a v e  so u gh t a n  o rd e r to co n tin u e  

w ith  th e  ap p lic a tio n , th a t th e  d is m is s a l of th e  first a p p lic a tio n  is a  b a r to  

m a k in g  a  s e c o n d  ap p lica tio n . T h e  a fo re s a id  s u b m is s io n s  a re  w ith o u t a n y  

m e rit fo r th e  o rd e r of th e  le a rn e d  D istric t J u d g e  d a te d  1 4 .1 0 .2 0 0 3  is so le ly  

b a s e d  o n  th e  c o n d u c t o f th e  p e titio n e r w ith  re fe re n c e  to  th e  first o rd e r a n d  

like in th e  first o rd e r d id  n o t to  into  th e  m e rits  o f th e  ap p lica tio n  a n d  d id  not 
fo llow  th e  p ro c e d u re  laid  d o w n  in S e c tio n  7 6 3 (2 ) .  T h e  o rd e r a p p e a rs  to  b e  

p erverse  an d  not in ac c o rd a n c e  with th e  provisions a s  prescribed  by S ection  

7 6 3 (2 )  but a rb itra ry . T h e re  is no  e x p re s s  b a r  in th e  C iv il P ro c e d u re  C o d e  

p re v e n tin g  a  ju d g m e n t c re d ito r fro m  m a k in g  a  s e c o n d  a p p lic a tio n  fo r  w rit 

p e n d in g  a p p e a l if th e  first a p p lic a tio n  h a d  b e e n  d is m is s e d  on a  te c h in ic a l  

g ro u n d  an d  not on its m erits . T h e re  a re  e x c e p tio n a l c irc u m s ta n c e s  w h ich  

w a rra n t th is C o u rt to  in te rv e n e  a n d  re v is e  th e  o rd e r o f th e  le a rn e d  D istric t 

J u d g e . In th e  c irc u m s ta n c e s  o b je c tio n  ta k e n  b y  th e  re p o n d e n t to  th e  

a p p lic a tio n  of p e tit io n e r fo r rev is io n  of th e  im p u n g e d  o rd e r  a p p e a rs  to  b e  

w ithout a n y  m erit. For on a co n s id e ra tio n  o f th e  p ro c e e d in g s  in th e  o rig inal 

C o u rt, it is c le a r  th a t th e re  h as  b e e n  a  m is c a rria g e  of ju s tic e . T h e  o b je c t of 
th e  p o w e r  o f rev is io n  a s  s ta te d  b y  S a n s o n i, C J  in Mariam Beebee vs. 

Seyed Mohamed 15 “Is th e  d u e  a d m in is tra tio n  o f J u s tic e ” a n d  in th e  

w o rd s  of S o z a , J  in Somawathievs. Madawala(6,a t  3 0  a n d  31

“ T h e  C o u rt w ill not h e s ita te  to  u se  its re v is io n a ry  p o w e rs  to  g iv e  re lie f

w h e re  a  m is c a rr ia g e  of ju s tic e  h a s  o c c u r r e d ....... a n d  in d e e d  th e  fa c ts  of

this c a s e  cry a lo u d  fo r in te rven tio n  of th is C o u rt to  p re v e n t w h a t o th e rw is e  

w o u ld  b e  a  m is c a rr ia g e  of ju s tic e ”

I w o u ld  s a y  th e  a fo re s a id  o b s e rv a tio n s  of S a n s o n i, C J  a n d  S o z a , J. a re  

e q u a lly  a p p lic a b le  to  th e  in s tan t a p p lic a tio n  fo r rev is io n .

F or th e  fo re g o in g  re a s o n s , I w o u ld  se t a s id e  both  th e  a fo re s a id  o rd e rs  

d a te d  2 8 .0 5 .2 0 0 2  a n d  1 4 .1 0 .2 0 0 3  a n d  s e n d  th e  c a s e  b a c k  to th e  D istric t
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C o u rt o f K a n d y  d irec tin g  th e  le a rn e d  D istrict J u d g e  to  ho ld  a n  inqu iry  an d  

a d ju d ic a te  on  th e  m e rits  o f th e  ap p lica tio n  fo r w rit p e n d in g  a p p e a l d a te d  

2 8 .0 6 .2 0 0 2 . T h e  petitio n er w ill b e  en titled  to  costs o f th e s e  p ro cee d in g s  in 

both app lications viz: th e  le a v e  to  a p p e a l app lication  a s  w ell a s  th e  revision  

ap p lica tio n  fixed  a t R s . 1 5 ,0 0 0 /- .

W IM A L A C H A N D R A , J . - 1 a g re e

Application allowed.
District Judge directed to hold inquiry and adjudicate on the merits.


