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JEEVAKARAN
v.

RATNASIRI WICKREMANAYAKE AND OTHERS

SUPREME COURT.
FERNANDO, J.,
WIJETUNGA. J. AND 
DR. GUNAWARDANA, J.
S.C. APPLICATION NO. 623/96 
JANUARY 28. 1997.

Fundam enta l R ights  -  C urta ilm ent o f Public holidays -  Section 4 o f  the H olidays  
Act, No. 19 o f  1971 -  E ffect on  freedom  o f worship a n d  rig h t to equa lity  -  A rtic les  
14(1 )(e ) a n d  12(1) o f  the Constitution.

The Holidays Act. No. 19 of 1971 declared every full moon poya day and Sunday 
to be a public holiday. In addition, certain days specified in the 1st Schedule were 
also made public holidays. Section 4 gave the Minister the power to amend or 
vary the 1st Schedule. In v iew  o f the fact that an excessive num ber of pub lic 
holidays affected the productivity of the country, the Government decided on the 
recommendation of a com m ittee to eliminate holidays for Maha Sivarathri. Hadji. 
N ational H eroes Day and B andarana ike  C om m em oration Day. H owever, in 
.•esponse to s u b se q u e n t re p resen ta tions  the G overnm ent d e c la re d  M aha 
Sivarathri and Hadji as "Special Holidays for the followers of Hinduism and Islam 
respectively".

Held:

1. The de c is io n  of the G overnm ent d id  not in fringe  the pe titione rs  rig h t to 
freedom of worship under Article 14(l)(e) of the Constitution. The essence of the 
freedom of worship is that the State (or even a private employer) must not prohibit 
or interfere with the citizen's practice of his religion, but is not bound to provide 
facilities for such practice.

2. There is also no infringement of the petitioner's right to equality under Article 
12(1) of the Constitution. G iven its role and responsibilities in m anaging the 
national economy, the decision to reduce the number of holidays was legitimate. 
The G overnm ent is en titled  to  take into consideration a variety of m atters in 
determ ining public holidays. The discretion is not fettered by some rigid principle.

APPLICATION for relief for infringement o f fundamental rights.

S. N. V ijithsinghe with Anton Punethanayagam  for petitioner.

Kolitha Dharm awardana, D. S. G. for respondents.

Cur. adv. vutt.
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FERNANDO, J.

Under the Holidays Act, No. 17 of 1965, Sundays had ceased to 
be public holidays and the four Poya days were the weekly holidays. 
The Holidays Act, No. 19 of 1971, repealed that Act, and declared 
every full moon Poya day and every Sunday to be a public holiday. In 
addition the following 14 days specified in the 1st Schedule were also 
made public holidays:

The Tamil Thai-Pongal Day 
M ilad-un-Nabi (Holy Prophet’s Birthday)
National Day 
Maha Sivarathri Day
The Day Prior to the Sinhala and Tamil New Year's Day 
The Sinhala and Tamil New Year’s Day 
Good Friday 
May Day
The Day following the Wesak Full Moon Poya Day 
National Heroes Day 
Id-UI-Fitr (Ramazan Festival)
Id-UI-Allah (Haj Festival Day)
Deepawali Festival Day 
Christmas Day

S ection  4 gave  the  M in is te r the  p o w e r to am end  or va ry  the 
1st Schedule.

Facts
f

The 3 rd  re s p o n d e n t,  S e c re ta ry  to  th e  M in is try  of P u b lic
Adm inistration, issued a notice da ted  6.8.96 setting out the pub lic
holidays approved by the 1st respondent, the Minister, for 1997-23
in num ber, in c lu d in g  the 12 fu ll m oon Poya days. These d id  not
include Maha Sivarathri and Hadji. C laim ing that this was in violation
of their fundam ental rights, the petitioner in this application, and the
pe titioner in SC A p p lic a tio n  No 624/96, sough t the restoration of
Maha Sivarathri and Hadji as pub lic  holidays.

• c

e It is not in d ispu te  that from  1971 to 1996 M aha Sivarathri and 
Hadji had been pub lic holidays although not m ercantile holidays.
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According to the 3rd respondent, representations had been made 
to the Government by the Ceylon National Chamber of Industries that 
the number of public holidays were excessive and that this affected 
the productivity of the country, thus reducing its competitive 
advantage. That Chamber urged that two special bank holidays on 
30th June and 31st December be eliminated, as well as the following 
five holidays, all of which were not mercantile holidays:

Maha Sivarathri 
Ramazan Festival 
Good Friday 
Hadji Festival 
Deepawali

The 3rd respondent averred that it was upon the recommendations 
of a committee appointed to consider the matter that the Government 
decided to curtail the number of public holidays, by eliminating 
holidays for Maha Sivarathri, Hadji, National Heroes Day and 
Bandaranaike Commemoration Day. That was done by the notice 
dated 6.8.96. Whether that constituted a proper exercise of the 

•powers conferred by section 4 was not argued.

However, consequent upon representations made by various 
persons and organisations, the Government later declared Maha 
Sivarathri and Hadji as "special holidays for the followers of Hinduism 
and Islam respectively".

In h is  a p p lic a t io n  the  p e tit io n e r s ta te d  th a t “ from  c h ild h o o d  
onwards up to the years 1996, he could observe Maha Sivarathri day, 
fasting, w atch night praying and following religious recitals [rituals?] 
since that day had been dec la red  a public ho liday.” In his w ritten 
su b m is s io n s  the  p e tit io n e r a d d e d  tha t “on the M aha S iva ra th ri, 
bathing, fasting, w atch n ight praying is observed with hour-to-hour 
m ass b e fo re  the h o ly  fire  to redeem  the sins c o m m itte d  by the 
individual before the H indu Gods, [which] are part of the religion for 
which a holiday is needed"; that "... religion and religious practices 
obtained by both doctrine  and tradition have played a large part in 
the lives of our people, so m uch so that it has becom e difficult to say 
w hat is re lig ion  and  w h a t is re lig io u s  p ra c tice , as they are bo th  
interm ixed. Som etim es religious practice is taken by the bulk of oi.jr 
people as religious faith"; that this was applicable to Maha Sivarathri
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day observances; and that a cco rd in g ly  “ it is im portant to have a 
pub lic holiday to manifest (his) religion or belief" on that day.

CO N TEN TIO N S

The petitioner con tended  that “ his re lig ious consciousness and 
belief is going to be imminently infringed/is infringed by the executive 
or adm inistrative actions of the respondents since Maha Sivarathri is 
not going to be a public holiday so that the petitioner would not be 
able to observe these religious recitals [rituals He further claim ed 
that “different religious groups norm ally get together to observe the 
manifestation of the religion or belief of the other since that day is a 
p u b lic  h o lid a y ", and  tha t “ th is  is e sse n tia l in o rder to p rom ote  
interreligious harm ony for a country wounded by w ar”. He alleged the 
violation of Articles 10 and 14(l)(e ).

The petitioner’s next contention w as that the sudden denial of the 
holiday was “against the legitim ate expectations of the petitioner and 
is totally unilateral, unreasonable, arbitrary, unjustified, w ithout proper 
procedure , ultra vires, capric ious, w rong classification, not for any 
good reason but for some co lla tera l purpose and thus denies thee 
equal opportun ity  and vio lates the rights guaranteed under Article 
12(1) of the Constitution” ; and that the “Hindu religion is professed by 
[a] small m inority com pared to the total population and not declaring 
Maha Sivarathri as a holiday and reducing  the holidays only from 
m inority religions amounts to a violation of the rights guaranteed by 
Artic le 12(2) of the Constitution".

Leave to proceed was sought in respect of the alleged in fringe­
ment of Articles 10, 12(1), 12(2) and 14(1)(e), but was granted ofily in 
respect of Articles 12(1) an 14(1)(e).

FR E E D O M  O F  W ORSHIP: A R TIC LE  14(1)(e)

The p e tit io n e r 's  c o n te n tio n  th a t the w ith d ra w a l of the M aha 
Sivarathri public holiday infringed his fundamental right of freedom  of 
w orship is untenable. A lthough his affidavit does not satisfy me on 
that point, I will nevertheless assum e that the religious observances, 
p ra c tic e s , r ite s  and ritu a ls  (w h ic h  I w ill c o lle c tiv e ly  re fe r to a s c 
R e lig io u s  o b se rv a n c e s ") w h ich  he d e s c rib e d  cou ld  not be duly 
perform ed on that day unless som e part of the normal working hours
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was also used. If the State, or any employer for that matter, does not 
grant a holiday on a day of religious significance does it mean that an 
employee’s freedom of worship is impaired? To answer that question 
in the affirmative would be to blur the distinction between not 
facilitating the exercise of a fundamental right, and infringing it. In 
my view, the obligation created by Article 14(1)(e) is to allow the 
citizen to practice his religion, but not to give him additional facilities 
or privileges which would make it easier for him to do so. While the 
State must not prevent or impede religious observances, it need not 
go further, and provide a holiday or other facilities for such 
observances. An employee has various leave entitlements which are 
intended for his personal, family, social and other needs, and this he 
may use for religious observances on days which are not holidays; 
while the unreasonable denial of such leave may well amount to an 
infringement of Article 14(1 )(e), the refusal of holidays, privileges and 
concessions would not; thus while Article 14(1 )(e) may compel the 
grant of leave requested by an employee in order to perform his 
religious observances at a distant shrine or place of worship, the 
refusal by the State to provide facilities, (such as a paid holiday, free 
yansport, or travelling and subsistence allowances) to make those 
observances easier or more convenient would not constitute an 
infringement. To take another example, while that Article might entitle 
Christians to obtain and use wine for the rite of communion, in which 
event the prohibition of such use would be an infringement, yet that 
Article certainly does not compel the State to provide wine free for 
use by Christians for that purpose. The essence of the freedom of 
worship is that the State (or even a private employer) must not 
prohibit or interfere with the citizen’s practice of his religion, but is not 
bound to extend patronage or provide facilities for such practice. The 
position is no different in regard to other freedoms; while the freedom 
of speech may entitle a citizen to publish a newspaper or to operate 
a radio station, it does not entitle him to a grant of State land or funds 
for his enterprise; and the freedom of associations may entitle 
citizens to establish a company, society or union, but not to demand 
from the State a building for its activities. *

* The contrary view will result in absurdity. We find in Sri Lanka tod#y 
public holidays of significance to the followers of four world religions^ 
-  Buddhism, Hinduism, Christianity and Islam; and I.have no doubt
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that devout citizens, from am ong these, will be able to identify many 
other days of re lig ious s ign ificance, on w hich the perform ance of 
re lig ious o b se rva n ce s  are m ost des irab le , and w ou ld  be g rea tly  
fa c il ita te d  b y  the  g ra n t o f p a id  h o lid a y s . L ik e w is e , Sri Lanka  
adherents of other religions, however small in number, will be able to 
identify days of s ignificance to themselves, and will make the same 
p lea , c la im in g  tha t o th e rw is e  th e ir fre e d o m  of w o rs h ip  w ill be 
impaired, If that is accepted there will be many more holidays than 
working days, and we will then need, not a Holidays Act, but an Act 
to identify and declare the few remaining working days. Religion is 
essentially a private matter, and A rtic le  14(1)(e) does not entitle a 
citizen to State patronage for the practice  of his religion. Of course, if 
the State does grant patronage to one religion (except as perm itted 
by Article 9), the question of equal treatment may arise under Article 
12, and to that I will refer later.

The pe titioner's  con ten tion  m ust fail on the fac ts  in any event, 
b e ca u se  even if A rtic le  1 4 ( l) (e )  d id  requ ire  a ho lida y  for Maha 
Sivarathri the G overnm ent had a lready granted H indus a specia l 
holiday on that day.

C

These conclusions make it unnecessary to consider the petitioner’s 
o th e r  c o n te n t io n s , b u t s in c e  th e y  w e re  p re s s e d  w ith  so m e  
vehem ence, I w ill deal with them briefly.

Learned Counsel subm itted that because Maha Sivarathri was not 
a holiday for persons of other religions, such persons could not join 
with the petitioner in the perform ance of his religious observances on 
tha t day. S tress ing  the  w o rd s  “ by h im se lf or in associationtwith 
others" in A rtic le  14(1)(e), he argued that “others" included persons 
of other religions; that it was the practice in many p laces for persons 
of o ther re lig ions  to jo in w ith H indus in re lig ious observances on 
Maha Sivarathri day; that it was only such inter-religious practices 
w hich could bring about racia l and religious am ity in a m ulti-racial 
and multi-religious nation, and thus heal the w ounds of war; and that 
this C ourt shou ld  a d o p t a libera l in terpre ta tion  to achieve such a 
result.

*
That approach  to interpretation does not com m end itself to me. 

th e  ju risd ic tio n  of th is C ourt is de fined  in the C onstitu tions, and
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cannot be expanded, directly or indirectly, by the Court under the 
guise of interpretation to give effect to policies and practices which it 
considers conducive to nationally desirable objectives, whether 
political, economic, religious, cultural, social or otherwise. Article 
14(1)(e) cannot be given an artificial or extended meaning, which its 
language, considered in the context of the Constitution as a whole, 
does not permit, for a collateral purpose of that kind.

. The phrase stressed by learned Counsel only gives effect to the 
“community” aspect of religion and religious freedom: although 
religion is a "private” matter vis-a-vis the State, yet the practice of 
religion has always had a “community” dimension as well, because 
religious observances are often performed together with co­
religionists. The freedom which the petitioner has is “in public or in 
private, to manifest h is  religion or belief in worship, observance, 
practice and teaching”; and that he has the right to do both by 
himself, and “in association with others”. The lack of a public holiday 
will not impair his ability to do so “by himself"; and it will not affect the 
manifestation of "h is " religion or belief in association with his co­
religionists. As for persons of other religions, the petitioner has failed 
to establish how or why their non-participation in his religious 
observances, would affect the manifestation of “his" religion or belief.
I am not prepared to presume, in the absence of clear pleadings and 
proof, that the petitioner cannot properly perform his religious 
observances on Maha Sivarathri Day without the participation of such 
others. Further, even if it be true that others customarily do participate 
therein, there is nothing to show that this is for anything other than 
social reasons: there is no suggestion that this was on account of 
anybody's religious beliefs. And even if I were to assume that the 
participation of others was for religious reasons, ye t  that would be 
only to manifest their religion or belief -  not the petitioner’s. And so 
their non-participation, at best, could affect only the ir religion or 
belief, and cannot give rise to a cause of compliant by the petitioner 
that his own freedom of worship was impaired.

RIGHT TO EQUALITY; ARTICLE 12(1)

* The Government was faced with a situation in which there were»a 
large number of non-working days: Saturdays and Sundays, 12 full# 
moon Poya days, and 15 public holidays, totalling 131 days (not taking ^
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into account that some of these would overlap). Assuming an average 
annual leave entitlem ent of 42 days, this meant, that an em ployee 
would work for just over half the year. Given its role and responsibilities 
in managing the national economy, it was legitimate and justifiable for 
the Government to form the opinion that the number of holidays should 
be reduced by four. And, indeed, the im pact of that reduction was 
softened by granting two special holidays. Even without such special 
holidays, in my view, it was within the discretion of the Government to 
have m ade an even m ore d ra s tic  re d u c tio n , on the  lines of the 
recommendation of the Ceylon National Chamber of Industries.

It is quite clear, therefore, that the Government did not intend to 
discrim inate against followers of Hinduism and Islam. The question 
then is, was there nevertheless unequal treatment vis-a-vis followers 
of other religions whose holidays were not reduced?

In d e te rm in in g  p u b lic  ho lida ys  it is not re lig io n  and re lig ious 
significance alone that must be taken into account. Thus in today’s 
world it can hardly be said that Sunday is a public holiday, solely or 
mainly, because of its s ign ifican ce  to Christians. The dem ands at 
international finance, trade and business now make it imperative that 
the w eekly holiday, so necessary  for the health and w ell-be ing  of 
em ployees, should be Sunday and not any other day. Holidays are 
also granted on days which are of national or general significance -  
such as National Day, M ay Day, and Sinhala and Tamil New Year. 
Days of religious significance constitute a third category, in regard to 
w hich the G overnm ent has a discretion. It cannot be said that that 
discretion is fettered by some rigid princip le -  as, for instancy, that 
s u c h  h o lid a y s  s h o u ld  be  g ra n te d  on the  b a s is  o f re lig io u s  
proportionality, or that each religion must have the same number of 
holidays as every other religion, or that only religions which have more 
than a specified  number of followers should be taken into account. 
However, some consideration of all these factors would be relevant.

It is the H olidays A ct w hich has dec la red  Sundays and the full 
m oon Poya d a y s  to be p u b lic  h o lid a y s , and  th is  C o u rt has no 
jurisdiction to review statutory provisions. Consequently, any question 

ftof unequal treatm ent arises in a lim ited context: there were eleven 
p u b lic  h o lid a ys  of re lig io u s  s ig n ifica n ce , three fo r H indus (Thai-
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Pongal Maha Sivarathri, and Deepavali), three for Muslims.(Holy 
Prophet’s Birthday, Ramazan Festival, and Hadji Festival Day), two for 
Christians (Good Friday and Christmas Day) and one for Buddhists 
(the day following Wesak).

Learned Counsel for the Petitioner argued that the two days in 
question were holidays by virtue of the statute, and that it was only by 
a statutory amendment that they could be eliminated. But that 
contention overlooks the power conferred on the Minister, by section 
4, to vary the 1st Schedule. He also submitted that-equal treatment 
required that a similar reduction be made from the holidays enjoyed 
by the majority. If, and to the extent that, followers of Hinduism and 
Islam needed a holiday on the two days in question, that need was 
satisfied by the grant of special holidays. However I prefer to base 
my decision on this point on the fact that the Government was 
entitled to take a variety of matters into consideration in determining 
public holidays, and the material adduced by the petitioner is quite 
insufficient to show that the elimination of these two holidays_was__ 
unreasonable, arbitrary, capricious or for an improper purpose. 
Article 12(1) has not been infringed.

ORDER

The petitioner's application therefore fails. I make no order for 
costs.

WIJETUNGA, J. - 1 agree.

DR. GUNAWARDANA, J. -  I agree.

Application dismissed.


