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Civil Procedure Code -  as amended by Act 79 of 1988 -  Section 755(3) 
-  Filing of Appeal within 60 days -  Interpretation -  60th day fatting on a 
non-working day -  Can the petition be filed on the next working day? 
Interpretation Ordinance -  Section 8(1), section 14(a).
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Held:

i) If the 60th day for filing of the Petition of Appeal falls on a day on which 
the Court or office of the Court is closed, the filing of the Petition of 
Appeal on the next day thereafter on which the Court or office is open, 
should be considered as it had been filed “Within time” -  in view of 
section 8(1) Interpretation Ordinance.

Per Balapatabendi, J.
“It behoves this Court to be constructive and purposive in the 
Interpretation of statute with the object of doing justice within the law, to 
avoid an undesirable and unjust result without defeating the intention of 
the legislature.”

APPEAL from the Judgment of the District Court of Chilaw.

Preliminary objection that the appeal is out of time.
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JAGATH BALAPATABENDI, J.

W hen this matter was taken up fo r hearing counsel for the 
defendant-respondents raised a pre lim inary objection that the petition 
of Appeal is out o f time, as it had been tendered to court after 60 days 
from the date o f pronouncement o f the Judgment. Counsel for both 
parties agreed to resolve the matter, by way of W ritten subm issions.
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On page 56 o f the brie f it appears tha t the Judgm ent dated  
13.12.1989 had been pronounced on the sam e day 13.12.1989, 
(as pe r J /E  89). Thereafter, due notice o f appea l had been given  
w ith in  the  stipu la ted tim e, and the Petition o f Appea l had been  
tendered to Court on 12.2.1990. v iz- when correctly computed it 
w as tende red  to  C ou rt on the  61s t day from  the  da te  o f 
pronouncem ent o f the Judgm ent, (as adm itted by the defendants- 
respondents in the ir w ritten subm issions).

The prov is ions o f section 755(3) o f the Civil Procedure Code  
as am ended by A c t No. 79 o f 1988 states as fo llows:- “Every  
appe llan t shall w ith in  s ix ty  days from  the date o f the judgm ent or 
decree appea led against, p resen t to the orig ina l court, a petition o f 
appea l se tting ou t the c ircum stances out o f wh ich the appeal arises  
and the g rounds o f ob jection to the Judgm ent or decree appealed  
against, and conta in ing the particu lars required by section 758, 
wh ich sha ll be s igned by the appe llan t o r his registered attorney. 
Such petition o f appea l sha ll be exem pt from  stam p duty:

P rovided that, if such petition is not presented to the orig inal 
cou rt w ith in  s ix ty  days from  the date o f the judgm ent o r decree  
appea led against, the Court sha ll refuse to receive the appeal.”

A lso , the p rov is ions o f section 14(a) o f the Interpretation  
Ord inance wh ich sta tes tha t -  (a) fo r the purpose o f exclud ing the  
firs t in a series o f days o r any period o f tim e, it sha ll be deem ed to  
have been and to be su ffic ien t to  use the word “from ” .

O u r Courts in m any instances have considered the provisions  
o f both sections mentioned above, and in terpreted the words “from  
the date o f Judgm ent” conta ined in section 755(3) of the Civil 
Procedure Code. “W hen com puting 60 days from  the date o f the  
Judgm ent, the date o f p ronouncem ent of the Judgm ent should be 
exc luded , (on the con tra ry the p la in tiff-appe llan t in his w ritten  
subm iss ion has included the date o f the p ronouncem ent o f the  
Judgm ent wh ile  com puting 60 days, and stated tha t the petition of 
appea l had been filed on the 62nd day, -  wh ich is incorrect.)

It is obv ious ly  c lea r tha t the petition o f appea l had been filed in 
Court on 12.2.1990, the  61s t day from  the date o f the Judgm ent 
(3 .12 .1989) (as adm itted  by the defendants-responden ts in the ir  
w ritten subm iss ions). It appears tha t the 60th day (11.2.1990) was



a Sunday, where in the office o f the Court w as c losed and on the  
next working day v iz -M onday  (12.2 .1990) on the 61st day, the  
Petition o f Appea l had been tendered to Court.

A t th is po in t I wou ld  like to re fe r to  the app licab ility  o f the  
provisions o f section 8(1) o f the In te rp re ta tion O rd inance, wh ich  
reads as fo llows: 8 (1) where a lim ited tim e from  any date o r from  
the happening o f any even t is appo in ted  o r a llowed by any w ritten  
law fo r the do ing o f any ac t o r the  tak ing  o f any p roceed ing in a  
Court o r o ffice, and the last day o f the lim ited tim e is a day on wh ich  
the Court o r office is c losed, then the  ac t o r p roceed ing sha ll be  
considered as done o r taken in due tim e, if it is done o r taken on  
the next day the rea fte r on wh ich  the C ou rt o r o ffice  is open .”

In te rm s o f the above m entioned section , the on ly  conc lus ion  
that could be a rrived a t is tha t if the 60th day fo r filing  o f the petition  
of appea l fa lls on a day  on wh ich the C ou rt o r o ffice  o f the C ou rt is 
closed, the filing  o f the Petition o f Appea l on the nex t day the rea fte r 
on which the Court o r o ffice  is open, shou ld  be cons ide red as it had  
been filed ‘w ith in tim e ’.

In Gani Arachchige Sarath Perera v  Mirihana Arachchige 
KarunawathieW, the dec is ions o f th is  Court in cases Silva v  
Sankaran and others)®, and Wickremenayake v  de Silva®, were  
fo llowed to w it: “the words “w ith in  60 days ” m entioned in section  
755(3) of the C ivil P rocedure Code restra in the appe llan t from  filing  
the Petition o f Appea l exceed ing  the tim e fram e of 60 days g iven in 
the statue and tha t the appe llan t shou ld  not wa it until the 60th day  
which fell on a Sunday, and com p la in t la te r tha t he shou ld  be 
allowed to file the Petition o f Appea l on the next day the rea fte r.”

Even though, Som awansa, J. agreed w ith the decis ion o f 
Dissanayake, J. in Gani Arachchige Sarath Perera v Mirihana 
Arachchige Karunawathie (supra) he took a com p le te ly  d iffe ren t 
view in the case o f K.A. Wilbert Fernando vP.K. Chamal Kulasuriya 
and others W, where in  I agreed w ith the reason ing g iven by 
Somawansa, J. to w it: “the p rov is ions o f the section 755(3) should  
be read a long  w ith  the  p ro v is io n s  o f se c tio n  8 (1 ) o f the  
In terpretation O rd inance , thus, if the 60th day fa lls  on a Sunday  
when the Court and its o ffice is c losed , the Petition o f Appea l filed  
on the next w o rk ing  day the rea fte r (M onday) is “w ith in  tim e ” as 
stipulated in the section 755(3) o f the C iv il P rocedure C ode .”
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It is need less fo r me to  repeat the reasoning given by  
Som awansa, J. in a rriv ing a t the decis ion in [K.A. Wilbert Fernando 
v  P.K. Chamal Kulasuriya and others) (supra) where in I have  
agreed. It is re levant to note tha t the facts in the above mentioned  
case are a lm ost s im ila r to  tha t o f the instant case.

In Maxwell on In terpre ta tion o f sta tus (Twelfth edition) at page  
309, s ta tes ‘where a sta tu tory period runs ’ from  ‘a named date ‘to ’ 
another, o r the sta tue prescribed som e period o f days or weeks or 
m onths or years w ith in wh ich som e act has be done, a lthough the  
com puta tion o f the period m ust in every case depend on the  
in tention o f Parliam ent (leg isla ture) as gathered from  the statute, 
genera lly  the firs t day o f the period w ill be excluded from  reckoning, 
and consequently  the 1st day w ill be included." Further in page 312  
sta tes “The word ‘da ily ’ inc ludes Sunday -  and fo r procedural 
purposes Sundays are included in com puta tion o f time, except 
when the period in question is seven days or less in wh ich case the  
Sunday is exc luded . Acts wh ich are Jud ic ia l cannot be done on a  
Sunday, un less the re  is exp ress  s ta tu to ry  p rov is ion  to the  
contrary.”

In the case o f Wickremaratne v  Samarawickrama^ where  
S .N .S ilva , J. (as he then  w as) obse rved  th a t “ In s ta tu to ry  
in te rp re ta tion there is a presum ption tha t the leg isla ture did not 
in tend w ha t is inconven ien t o r unreasonab le . The rule is tha t the  
construction m ust be ag reeab le  to jus tice  and reasons should be 
g iven .”

In the case o f Selenchina v Mohamed Marikkar and others^) -  
Sarath N. S ilva, C .J. observed tha t -  “ in th is case the Notice o f 
Appea l was presented on 20.10.1986. If tha t day is excluded, the  
period o f 14 days exc lud ing the date o f judgm ent pronounced (i.e. 
30.09 .1986) and in terven ing Sundays and Public Holidays would  
end on 17.10.1986 wh ich was a Public Holiday. The next day on 
wh ich the notice shou ld  have been presented was the 18th being a 
Saturday, on wh ich the office o f the Court was closed, the next day  
the 19th was Sunday, wh ich too had to be excluded in term s o f the 
section . In the c ircum stances, the notice filed on 20.10.1986 was  
w ith in a period o f 14 days as provided fo r in section 754(4) of the 
Civil P rocedure Code.”



It is pertinent to note the finding of the above mentioned case, 
that despite the fact that the Saturday was to be included, in 
computing the period of 14 days, it was excluded as the office of 
the Court was closed.

Sharvananda, J. on Nirmala de Melv Seneviratne & others^ 
considered the applicability of section 8(1) of the Interpretation 
Ordinance in giving an interpretation to Rule 35 of the Supreme 
Court Rules.

'Thus, it is my opinion that in terms of the section 755(3) of the 
Civil Procedure Code the appellant is entitled and empowered in 
law, to file the Petition of Appeal even on the 60th day from the date 
of the pronouncement of the Judgment and if the 60th day fails on 
a Sunday the compliance is impossible as the Court and office is 
closed, as such the Petition of Appeal filed on the next day 
thereafter (Monday) is within time, in view of the provision of the 
section 8(1) of the Interpretation Ordinance”.

"It behoves this Court to be constructive and purposive in the 
Interpretation of statute with the object of doing justice within the 
law, to avoid an undesirable and unjust result without defeating the 
intention of the legislature.”

In the circumstances, the objections raised by the counsel for 
the defendants-respondents is rejected.

The Registrar of this Court is directed to list the main appeal 
for hearing in due course.

IMAM, J. - I agree.

Preliminary objection overruled.
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