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JUNE 12. 2004

Prescription Ordinance -  Section 9 -  action in tort -  Within two years -  
Should the day on which the cause of action arose be excluded ? -  If 
the last date of prescriptive period falls on a public holiday, could the 
action be filed on the next working day ? -  Interpretation Ordinance 
Section 8(1) -  “From" -  "Within" -  Civil Procedure Code -  Section 147.

The plaintiff-respondent claimed a certain sum of money as a result of a motor 
car accident which occurred on 8.12.95 resulting in the death of the husband 
of the plaintiff. The plaint is dated 5.12.97 and date stamp of the Registry bears 
the date 8 .12.97. Under section 9 action had to be filed within 2 years from the 
time, when the cause of action arose.

Held:

1. Section 9 speak s of ‘within two years from the time when the cause of 
action shall have arisen." It appears that the word "from" means that the 
computation of two year period commences after excluding the day on 
which the cause of action accrued.

2. Hence when the day on which the cause of action arose is excluded the 
plaintiff has filed this action within two years from the date on which the 
cause of action arose.

3. If the last date of the prescriptive period is a public holiday, the plaintiff 
is entitled to file action on the next working day.

APPLICATION for leave to appeal from an order of the District Court of Mt. 
Lavinia. .
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WIMALACHANDRA, J.

This is an app lica tion fo r leave to appea l aga ins t the o rde r o f 
the learned Add itiona l D is tric t Judge  o f M oun t Lav in ia da ted 7th  
August 2003.

The p la in tiff-responden t (p la in tiff) ins titu ted  the ac tion  bearing  
N o .1526 /97 /L  a ga in s t the  1s t d e fe n d an t- re sp o nden t (1s t 
defendant), 2nd de fendan t-pe titione r (2nd de fendant), and the 3rd  
defendant-respondent (3rd de fendan t) jo in tly  and seve ra lly  fo r a  
judgem ent in a sum  o f Rs.1 .5 m illion  w ith  in terest.

The fac t re levan t to th is  app lica tion  as se t ou t in the petition  
are brie fly as fo llows:

The p la in tiff c la im s the  sa id sum  o f Rs.1 .5 m illion from  the  
defendants as dam ages, as a resu lt o f a m o to r ca r acc iden t wh ich  
occurred on 8 .12 .1995 resu lting in the  dea th  o f the p la in tiff’s 
husband B lind ly  Y. Jayas inghe . The  2nd and 3rd de fendan ts  were  
the owners o f the Veh ic le No .A  A  36 -95 -5  and the 1st de fendan t 
was the driver. W hen the  case w as taken up fo r tria l on 23 .4 .2003  
the p la in tiff ra ised 12 issues and the  1st de fendan t ra ised issue 13 
and 14. The 2nd and 3rd de fendan ts  suggested  issues 15 and 16. 
The Court accep ted the issues. The 1st de fendan t m oved Court 
that issues 13 and 14 be tried  as p re lim ina ry  issues in te rm s under 
section 147 o f the C iv il P rocedure  Code. The  C ou rt a llowed th is  
app lica tion  and  reques ted  the  pa rtie s  to  te n d e r w r itte n  
subm issions. The  issues 13 and 14 read as fo llows:

13. is the p la in tiff’s action prescribed?
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14. if so can the  p la in tiff have and mainta in th is action?
The learned Add itiona l D istrict Judge a fte r considering the  

written subm iss ions and the docum ents filed by the parties  
answered the a fo resa id  issues in favour o f the plaintiff. Adm ittedly, 
the cause o f action arose on 8.12.1995, the day the 1st defendant 
had driven the sa id veh ic le  and knocked down the husband o f the  
p la in tiff caus ing his death.

T he  2nd de fendan t’s pos ition is tha t the p la in tiff has filed the  
action on 8 .12 .1997.H ence the p la in tiff’s action is prescribed. 
A lthough the  p la in t is dated 5 .12.1997, the date stam p o f the Court 
reg is try bears the  date 8 .12.1997.

Th is wou ld be an action in to rt to which section 9 o f the  
Prescrip tion O rd inance wou ld  apply.

Section 9 o f the Prescrip tion O rd inance states that no action  
sha ll be m a in ta inab le fo r any loss, in jury o r damage, unless the  
sam e shall be com m enced w ith in two years from  the time when the  
cause o f action sha ll have arisen. Accordingly, the action is barred  
a fte r tw o yea rs  from  the dea th o f the  deceased.

It is to  be observed tha t section 9 o f the P rescrip tion  
O rd inance speaks o f “w ith in  two years from  the time when the  
cause o f action shall have a risen” . It appears tha t the word “from ” 
m eans tha t the com pu ta tion  o f the tw o yea r period commences  
a fte r exc lud ing  the day on wh ich  the cause o f action accrued.

In th is  connection I re fe r to  the fo llow ing observation made by  
W eeram an try  in h is book “ The Law o f Contrac ts ” Volume II a t page  
797.

“Section 5 ,6 ,7 ,9  and 10, (o f the P rescrip tion O rd inance) state  
th a t ac tions on the cause o f action they specify shall not be 
m ain ta inab le  un less com m enced o r brought w ith in a stated  
period “from ” the tim e la id, down fo r the com m encem ent o f 
prescrip tion . In re la tion to  the use o f the word 'from ' as  
appearing  in s ta tu tes, it is necessary to note the provisions of 
the In te rp re ta tion O rd inance tha t it sha ll be deem ed suffic ien t 
to  use the word 'from ' fo r the purpose o f exc lud ing the firs t in 
a se ries o f days o r any period o f 't im e . Th is  rule has been  
jud ic ia lly  app lied  in Ceylon in constru ing the word 'from ' as
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appearing in the P rescrip tion O rd inance thus exc lud ing the  
firs t te rm ina l and inc lud ing the  second. In England, there is 
little au tho rity  on th is ques tion  bu t in Marren v Dawson Bentley 
& Co. Ltd. it was held, con tra ry to the v iew  preva iling till then, 
that the day on wh ich the cause o f action accrued is to be  
excluded from  the com puta tion o f the period."
Hence, when the day on wh ich  the cause o f ac tion arose is 

excluded, the p la in tiff has filed th is action w ith in  two years from  the  
date on wh ich the cause o f action a rose . The re fo re  the p la in tiff’s 
action is not prescribed. •

The learned Judge, in he r o rde r has re ferred to  section 8(1) o f 
the In terpre ta tion O rd inance and held tha t the p la in tiff in any event, 
was entitled to file  the  ac tion on 8 .12 .1997  as the 6 th and 7th o f 
December 1997 happened to  be Sa tu rday and Sunday, wh ich  are  
pub lic ho lidays. A s  the la s t da te  o f the  p re sc rip tive  pe riod  
accord ing to the 2nd de fendan t 7 .12 .1997  be ing a Sunday and the  
court office was c losed , the p la in tiff cou ld  file  ac tion on the next 
working day, wh ich is 8 .12 .1997. It is adm itted  tha t the p la in tiff has  
filed th is action on 8 .12.1997.

As regard the com puta tion o f the period, W eeram an try  in his 
book “ The Law o f Contract” vo l.ll a t page 796 sta tes as fo llows:

“The In terpre ta tion O rd inance p rov ides by section 8(1) tha t 
where a lim ited tim e from  any date o r from  the happen ing of 
any even t is appo in ted o r a llowed by any w ritten law  fo r the  
doing o f any ac t or ta lk ing o f any p roceed ing in any court, and  
the last day o f the lim ited tim e is a day on wh ich the court 
office is c losed, then the act o r p roceed ing sha ll be cons idered  
as done o r taken in due tim e if it is done o r taken on the next 
day the rea fte r on wh ich the cou rt o f office is open. Th is  
p ro v is ions  is p re sum ab ly  capab le  o f be ing  in voked  in 
extension o f the period o f lim ita tion .”
If the last date o f the p rescrip tive  period happens to be a  

public ho liday and the C ou rt o ffice is c losed , the p la in tiff cou ld file  
action on the next w o rk ing  day. It is w ith in  the m eaning o f section 9 
of the P rescrip tion  O rd inance  read w ith  section 8(1) o f the  
In terpretation O rd inance . I find fu rthe r suppo rt fo r th is v iew  in the  
case o f Nirmala De Melv Seneviratne and o th e rs  a t 572, reads
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as fo llows:
“ .....W here a t any tim e a fte r leave be ing granted by the Court
o f Appea l to  the  Suprem e Cou rt the  app lican t d ies before an  
appea l to  the  Suprem e Court cou ld be lodged, w ith in  the  
period s tipu la ted by Rule 35. (o f the Suprem e Court ru les o f 
1978)
Counsel contended tha t accord ing to Rule 35, the petition o f 

appea l shou ld  have been filed la test on 14th February 1981, wh ich  
fe ll on a Saturday, a day on wh ich the office was closed. In th is  
connection section 8 (1 ) o f the In terpre ta tion O rd inance em bodies  
a re levan t rule o f in terpre ta tion . It s ta tes tha t:-

“W here  a lim ited tim e from  any da te  o r from  the  happening of 
any even t is appo in ted o r a llowed by any w ritten law fo r the  
do ing o f any ac t o r tak ing p roceed ings in a Court o r office and  
the  las t day o f the lim ited tim e is a day on which the Court or 
office is c losed, then the ac t o r proceed ings shall be construed  
as done o r taken in due tim e if it is done o r taken on the next 
day the rea fte r on wh ich  the Court o r o ffice is open"

On the app lica tion o f th is rule o f in terpretation it would appear 
tha t the  petition o f Appea l filed on Monday the 16th February  
1981, wh ich was the next working day was w ith in tim e.”
In the c ircum stances it is m y considered v iew  that the order of 

the learned D is tric t Judge dated 7 .8 .2003 in respect o f issues 13 
and 14 in answering the said issues in favour o f the p la in tiff is 
correc t and va lid  in law.

For these reasons, there is no need fo r th is Court to interfere  
w ith the o rde r made by the Add itiona l D istric t Judge, Mount Lavinia  
dated 7 .8 .2003 and there fo re  I refuse to g ran t leave to appeal.

AM A R ATU N G A , J. • I agree.
Application dismissed.


