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Penal Code-sections 102, 415-lndicted-Re-examination o f witness-Ap- 

plication made by the prosecution to forward the questioned writing to 

EQD-ls it perm issible ?- Evidence Ordinance, section 73-Methods o f 

proving handwriting o f a person- Proof by opinion ?

The trial Judge allowed the application of the prosecution made at 

the re-examination of the 4th witness to forward the questioned writing 

to the Examiner of Questioned Documents (E.Q.D.)

The accused-appellant moved in Revision.

It was contended that the High Court has no power to refer the writ­

ings to the EQD, such an order could only be made by a Magistrate at the 

investigation stage.

HELD:

(1) Our law recognizes two direct methods of proving the handwrit­

ing of a person :

(i) by an admission of the person who wrote it ;

(ii) by the evidence of some witness who saw it written.
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(2) There are also three other modes of proof by opinion namely-

(i) by the evidence of a handwriting expert (section 45)

(ii) by the evidence of a witness acquainted with the handwrit­

ing of the person who is said to have written the writing in 
question (section 47)

(iii) opinions formed by Court on comparison made by itse lf 
(section 73).

(3) The High Court Judge was right in referring the disputed writing 
to the EQD for examination and report. Whatever opinion the 

EQD may express, it is for the Judge to decide the author of the 

disputed writings.

APPLICATION in Revision from an order of the High Court of Colombo. 
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ERIC BASNAYAKE, J.

The accused  p e titio n e r (h e re in a fte r re fe rred  to  as th e  a ccused ) 

w as ind icted in the High C ourt o f C olom bo fo r com m itting  an o ffence  

pun ishab le  under sec tion  455  read w ith  section  102 o f the Penal 

C ode fo r a id ing and abe tting  to a lte r the  o rig ina l en try  ca lled  “Vensil” 

to Apsara Venivel” in a docum en t m a in ta ined  by the  D ire c to r o f In te l­

lec tua l P roperty . The in d ic tm e n t da ted  2 3 .5 .2002  w as handed  o ve r 

to the accused on 23 .6 .2002. The tria l hav ing  com m enced .once  be ­

fo re , s ta rted .de  novo  on the  a p p lica tio n  o f the  lea rned  C ounse l fo r 

the accused on 22.6 .2005. The court having com ple ted the evidence  

o f th ree  w itnesses  ca lled  the  4th w itne ss  and at the  re -exa m in a tio n  

o f the  4 tn w itness, an a p p lica tio n  w as  m ade by the  p ro secu tion  to 

forw ard the questioned w riting  m arked P2 ( )  (1) a long w ith  the spec i­

m en to the  E xam iner on Q ues tioned  D ocum en ts  to com pare  and 

report. T h is  w as ob jec ted  to  by the  de fence . A nyhow  th is  a p p lic a ­

tion  w as a llow ed  by the  lea rned ,H igh  C ou rt Judge. T he  accused  in 

th is  a pp lica tion  is seek ing  to  rev ise  the  o rde r o f the  lea rned  H igh 

C ou rt Judge  dated 2 4 .6 .2005  on the g rounds t h a t :

(i) The o rder is bad as it w as m ade a fte r the  tr ia l had co m ­

m enced.

(ii) Th ree  years  lapsed  a fte r the filin g  o f the  ind ic tm en t.
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2 9 6 Sri Lanka Law Reports (2005) 3 Sri L. R.

(iii) The o rder perm itted  the p rosecu tion  to seek to rem edy a 

w eakness in its case.

(iv) No inves tiga tions  can be perm itted  at th is stage.

(v) U ndue delay tha t w ou ld  occur in conc lud ing  the tria l w ou ld  

p re jud ice  and inconven ience  the accused.

W hen th is  case w as ca lled  to support on 9 .9 .2005 , the learned 

S en io r S tate C ounse l ob jected  to the notice  being issued on the 

A tto rney G enera l.

The ind ic tm en t in th is case is based on the en try  m arked P2

(1) (The m ain docum ent being m arked P2 and the re levan t page 

con ta in ing  the questioned  en try  No. 82287 m arked P2. The 4th 

w itness , nam ely, M aw anedasilage  Princy, a dm itted ly  m ade en tries  

in th is reg ister. The d isputed entry had been m ade aga inst the entry 

No. 82287  in the co lum n under the heading  fo r “short p a rticu la rs ” . 

The en try  as it appears at p resen t is as fo llow s

APSARA
VENiVEI

T he  w itness  P rincy c la im ed resp on s ib ility  fo r w riting  the le tters 

“V E N ” on the  second row. She sa id  the  o the r le tte rs , nam ely, 

A P S A R A /V E 1, w ere  in te rpo la ted  by som eone e lse. She ca te g o ri­

ca lly  den ied to having w ritten  the le tte rs  o ther than the th ree  le tters 

nam ely VEN. She did not say any th ing  abou t the “ 1 ” w hich is found 

in the  cage. N e ithe r w as she questioned  about it by anyone. U nder 

cross exam ina tion  she had not changed her pos ition . She said that 

she could not describe  the s im ila rities  betw een the o ther le tters she 

had w ritten  on the sam e page w ith  tha t o f the le tte rs  in the d isputed 

w riting .
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S ection  73 o f the  E v idence  O rd in an ce  is re le va n t w h ich  is as 

fo llow s :-

73 (1) In o rder to ascerta in  w he the r a s ignature , w ritin g  or seal 

is tha t o f the  person  by w hom  it p u rpo rts  to  have  been w ritte n  

or m ade, any s igna tu re , w ritin g , or seal adm itted  o r p roved  to 

the  sa tis fac tio n  o f the  cou rt to have been w ritte n  or m ade by 

th a t person m ay be com pared  w ith  the  one w h ich  is to  be 

proved, a lthough  tha t s igna tu re , w ritin g , o r sea l has no t been 

produced or proved fo r any o the r purpose.

(2) The court m ay d ire c t any person  p re sen t in co u rt to  w rite  

any w ords or fig u re s  fo r the  pu rpose  o f ena b ling  the  co u rt to 

com pare  the w ords or figu res  so w ritte n  w ith  any w ords  or f ig ­

ures a lleged  to have been w ritten  by such person .

S akaria  J. s ta tes  in S ta te  vs. P a li R am w  th a t “ju s t as in E n­

g lish  Law  the  Ind ian  E v idence  A c t (w h ich  is ide n tica l to  our 

Evidence O rd inance) recogn ises tw o d irec t m ethods o f proving 

the  handw riting  o f a person :

(i) By an a dm iss ion  o f the  person  w ho  w ro te  it.

(ii) By the  ev idence  o f som e w itn e ss  w ho  saw  it w ritten .

These are the best m ethods o f proof. These apa rt there  

are th ree  o ther m odes o f p roo f by op in ion . T hese  are :-

(1) By the evidence o f a hand w riting expert (section 45)

(2) By the  ev idence  o f a w itne ss  acqua in ted  w ith  the 
handw riting  of the person w ho is said to have w rit­
ten the w riting in que s tion  (section 47)
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(3) O pin ion form ed by the court on com parison made 

by its e lf (section 73)

A ll these  th ree  cogna te  m odes o f p roo f invo lve  a p rocess of 

com parison . In m ode (1) the com parison  is m ade by the expert of 

the d isputed w riting  w ith  the adm itted or proved w riting  o f the person 

w ho is said to have w ritten  the questioned  docum ent. In (2) the 

com parison  takes the  fo rm  o f a be lie f w h ich  the w itness  en te rta ins 

upon com paring  the w riting  in question , w ith  an exem pla r form ed in 

h is m ind from  som e previous know ledge or repe titive  observance of 

the  hand w ritin g  o f the person conce rned . In the  case o f (3) the 

com parison is m ade by the court w ith the sam ple w riting  or exem plar 

ob ta ined  by it from  the person concerned" (em phasis  added).

The learned counsel fo r the accused subm its that the order o f the 

lea rned  Judge  w ou ld  cause  grave  p re jud ice  to the de fense  due to 

the  reason tha t the  ca lling  o f expe rt op in ion  at th is s tage springs 

su rp rise  on the de fense. The learned Sen io r State C ounsel subm its 

tha t it is the unfa ir question ing  o f the defense counsel that prom pted 

th e  p ro s e c u tin g  co u n se l in to m ak ing  th is  a p p lic a tio n . W h ile  

exam in ing  the  ev idence  o f th is  w itness  it appears tha t under cross 

e x a m in a tio n  th is  w itn e s s  o n ly  c o n firm e d  w h a t sh e  s a id  in 

exam ina tion -in -ch ie f. She firm ly stood by her ev idence and adm itted 

the  th ree  letter's, nam ely, VEN w ere  w ritten  by her and den ied that 

she w ro te  the w ord A P SA R A and the le tte rs  VEI. She could  not give 

the s im ila rities  and the d iffe rences betw een the d isputed le tters and 

the  le tte rs  she had w ritten  e lsew he re  in th a t docum ent.

It m ay not be pertinent to ask a w itness to describe  the s im ilarities 

and the  d iffe ren ce s  be tw een  the d ispu ted  w ritin g  and the adm itted



CA Godakanda Vs Attorney-General (Eric Basnayake, J.) 299

w riting . O ne can id e n tify  h is or her own hand w ritin g , bu t it is on ly  

an expert w ho is qua lified  to speak o f the s im ila rities  and d iffe rences. 

It is these  q ue s tion s  th a t led the  p ro secu ting  counse l to  m ake an 

a pp lica tion  to su bm it the  w ritin g  to the  E. Q. D. fo r exam ina tion  and 

report. The learned Judge too w ould  have though t o f seek ing  a th ird  

op in ion  as a p recau tiona ry  m easure. W ha teve r op in ion  the  E. Q. D. 

m ay exp ress  it is fo r the  ju d g e  to dec ide  the  a u th o r o f the  d ispu ted  

w ritings.

How could  the accused be p re jud iced  ? It is the  p rosecu tion  case 

th ro u g h o u t tha t the d ispu ted  w ritin g  w as no t w ritte n  by the  w itness . 

The p rosecu tion  b rough t the  best ev idence  to  p rove  it. The w itness  

den ied  the  d ispu ted  w ritin g  in ev idence . T h e re fo re  how  cou ld  any 

re fe re n ce  to the  E. Q. D. p re ju d ice  the  accused  ? If a t a ll it is the  

p ro secu tion  th a t w ou ld  su ffe r in the even t the  E. Q. D. ide n tifie s  

s im ila r itie s .

The learned C ounse l fo r the accused subm its  th a t the  H igh C ourt 

has no pow er to re fe r the  w ritin g  to  the  E. Q. D. He subm its  th a t an 

o rde r cou ld  be m ade on ly by a M ag is tra te  at the  inves tiga tion  stage. 

In M ailvaganam  Vs. K a n d ia h l2) A lles  J re fe rrin g  to  sec tion  73 sta tes 

th a t “The w ords  o f the  sec tion  are ve ry  w ide  and g ive  the co u rt the 

pow er to com pel any person  p resen t in court, inc lud ing  an accused  

person, to  g ive  a spec im en  o f h is hand w ritin g  fo r the  purpose  o f 

enab ling  the  co u rt to  com pare  the  h an dw ritin g  o f the suspec t w ith  

the im pugned  w rit in g ” . S ection  73 en title d  the  co u rt to  a ss is t its e lf 

fo r a p roper conc lus ion  in the  in te res t o f ju s tice . H ira  la l A g ga rw a lla r  

V. State  (3). T h is  sec tion  em pow ers  any tr ia l ju d g e  to d ire c t any 

person p resen t in cou rt to w rite  any w ords  e tc., for the purpose of 

comparison by the Court. From persons present in Court only during tria l.
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Persons are not brought to court by the police during the investigation 

stage to take down hand w ritings .

It has been decided in a num ber of cases that it is more appropriate 

if this com parison is done by experts. Kishore Singh Deo vs. Prasad (4>, 

State  vs. P a lira m (i), Barendra  K um ar G osh vs. E m peroh6), R vs. 

H arve (7\  T i l le d ,  S m ith {9),0 ' Sullivan001 S im b o d y a N 'l F u rn e h '2) In 

K e ssa rb a i vs. Je th a b a i(' 3) Lord  A tk in  observed  “But the ir Lordsh ips 

are unab le  to com e to the sam e conc lus ion  as the  m em bers o f the 

A ppe lla te  C ourt. They w ou ld  have though t it u nsa tis fac to ry  and 

dangerous in any even t to s take  a dec is ion  in such a case as th is 

on the  co rrect de te rm ina tion  o f the genu ineness of the s ignature  by 

m ere com parison  w ith  adm itted  s igna tu res , e spe c ia lly  w ithou t the 

aid o f ev idence  o f m icroscop ic  en la rgem ent or any expert advice."

There fo re  I am o f the view  that the learned High Court Judge was 

righ t in re fe rring  the d isputed  w riting  to the E. Q. D. fo r exam ination  

and report.

The learned C ounsel fo r accused m entioned the cases o f Vander 

H u ltsz  vs. The A tto rn e y  G ene ra l° 4), R. vs. M. S. P e re ra °5> and 

Thura isam y vs. Q ueen(' S) I am o f the v iew  th at these cases have no 

re levance  to the p resen t app lica tion . Due to the a foresa id  reasons I 

am o f the  v iew  tha t there  is no m erit in th is  a pp lica tion  to issue 

notice  on the A tto rney  G enera l. T he re fo re  notice  is re fused.

B A LA PATA BEN D I J .— / agree.

Notice refused.

Application dism issed order o f the High Court Confirmed.


