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Partition Law 21 o f 1997 sections 48 (3), 49, 69 - Partition Act, 16 o f 
1951 sections 48(3) compared - No rights at the time o f in terlocutory  
decree  - Is R estitu tio  ava ilab le  ? -  A dd ition  o f pa rties  - when? Lis 
pendens - Im proper registration or non registration -Its effect on the 
fina lity o f the partition  decree-Change in the law  - Resulting effect?

The petitioners sought to set aside the interlocutory decree and the 
final decree and further sought an order to permit them to enter the 
partition case. The petitioners however did not have rights at the time 
of the entering of the interlocutory decree and they were not parties to 
the action. The petitioners also contend that the Ms pendens  is not 
registered in the correct folio.

HELD:

(1) Only persons who have rights or who are claming an 
interest in the land can apply to be added as parties; 
however once judgment is delivered no party can be 
added. The petitioners in any event have acquired their 
rights after the judgment was delivered.

(2) Relief by way of Restitutio in integrum could not be granted 
as the petitioner had not been a party to the action.
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Furthermore, there cannot be restitution as the petitioners 
could not be restored rights which they did not have at the 
time the judgment was entered.

(3) The effect of non registration or improper registration of a 
lis pendens on the finality of the interlocutory decree and 
the final decree under 48(3) of the Partition Act No. 16 of 
1951 is no more in the Partition Law section No. 21 of 
1977. The provisions in section 48(3) of the Partition Act 
states that the non registration or improper registration 
of a l is  p e n d e n s  is a ground of assailing the final and 
conclusive character of a partition action has been 
removed and is not available in the Partition Law No. 21 
of 1977.

(4) The resulting effect of the charge in the law is that non 
registration or improper registration of the lis p e n d e n s  is 
no more a ground of challenge to the conclusive effect of 
the partition decree.

(5) Petitioners are not without a remedy section 49(1) 

APPLICATION for Revision and or Restitutio in integrum.
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W IM A L A C H A N D R A J .

This an application in Revision and R e s titu tio  in  In te g ru m  filed by 
the petitioners seeking the following main relief :

(a) to set aside the interlocutory decree and the final decree  
entered in the District Court of Hom agam a Case No.3304/P .

(b) to permit the petitioners to enter into the said partition action 
N o .33 04 /P  to establish their interest to the corpus of the  
said partition action.

The plaintiff -respondent (plaintiff) instituted the above mentioned 
partition  action  b earin g  N o .3 3 0 4 /P  ag a in s t the d e fe n d a n t - 
re s p o n d e n t on 2 7 .0 5 .1 9 9 6  to  p a r tit io n  th e  la n d  c a lle d  
Dugodellaw atte alias M illagahaw atte  which is in extent of 1 Rood 
and 10.5  perches together bearing assessm ent N o .168.

After trial the judgm ent was delivered on 23.22 .1999  holding that 
the plaintiff and the defendant are entitled to 1/2 share each. 
Thereafter the interlocutory decree was entered on 14.01 .2000  and 
on 20 .0 7 .20 00  the final decree was entered. The petitioners state  
that the plaintiff -  respondent and the defendant -respondent had 
acted  in co llusion  and o b ta in ed  the  a fo re sa id  p ro p erty  for 
them selves. The petitioners claim ownership to the aforesaid  
property by deed N o .13220  dated 1 7 .0 9 .19 99 . Accordingly, it is 
seen  th a t the  in te rlo c u to ry  d e c re e , w hich w as e n te red  on 
2 3 .0 2 .1 9 9 9 . Therefore  it is very c lear that the petitioners did not 
have any rights to the property at the time the interlocutory decree  
was entered. It is common ground that the petitioners w ere not 
parties to the aforesaid partition action.

The petitioners have sought to set aside the interlocutory decree  
and the final decree entered in this partition action No. 3304 /P  and
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also sought permission to intervene in the said partition action to 
establish their interest to the corpus. However they have not sought 
to have the judgm ent set aside. In terms of section 69 of the 
Partition Law a person can be added as a party to the action only 
before the judgment is delivered.

Section 69(1 ) reads as follows

“The C o u rt m ay a t any tim e  b efo re  ju d g m e n t is 
d elive red  in a p a rtitio n  ac tio n  add as a party  to  the  
actio n , on such  term s as to  p aym ent o r p repaym en t 
o f costs  as th e  c o u rt m ay o rd er -

(a) any person  w h o , in th e  o p in io n  o f the  C o urt, 
sho u ld  be, o r sh o u ld  have been , m ade party  
to  th e  a c tio n , or

(b) any p erso n  w h o , c la im in g  an in te re s t in the  
land, a p p lies  to be add ed  as a party  to  the  
a c tio n .”

.Therefore, it can be seen that a person can be added as a party 
only before the judgment is delivered and not afterwards. Besides, 
only persons who have rights or who are claiming an interest in the 
land can apply to be added as parties to the action. However once 
the Judgment is delivered no party can be addred. In the instant 
case, the petitioners on their own adm ission, had no interest in 
the land at the time the judgm ent was delivered. Accordingly a 
party who claims to have acquired rights after the judgment is 
delivered cannot be added as a party.

The petitioners w ere not parties to the partition action in the 
District Court. They cannot be considered as aggrieved parties as 
there was no decision m ade against them in the partition action. 
Therefore the petitioners are not aggrieved parties to the judgment 
which would disentitle them to raise a contest against the judgment.
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The petitioners, in this application, are  seeking an order to set 
aside the interlocutory decree and the final decree of the said 

partition action N o .33 04 /P  of the District Court of H om agam a. 
The petitioners are also seeking an order permitting them to be 

added as parties to the said partition action to establish their rights. 
How ever the petitioners have no right to ask for the re lief to set 
aside the interlocutory decree which did not affect them as they  

did not have any right, title or interest in the land to be partitioned  

at the time the interlocutory decree was entered in the said partition 

actio n . I a g re e  w ith  th e  subm issions m ad e  by the  le a rn e d  

President’s Counsel for the respondents that the interlocutory  

decree cannot be set aside to accom m odate a party who had no 

rights in the corpus at the time the judgm ent and the interlocutory  

decree w ere entered. If the petitioners had no rights in the land at 
the tim e the judgm ent and the interlocutory decree w ere entered, 
there cannot be restitution as the petitioners could not be restored  

rights which they did not have at the time the judgment was entered. 
In the case of P e re ra  et. al. Vs. W ijew ick ra m a  et a l(1) it w as held 

that the rem edy of res titu tio  in in teg ru m  is not open to persons  

who w ere not parties to the legal proceeding they sought to open  
up. Perera, J. delivered the judgm ent said, (a t page 413 ).

“ I am  o f  th e  O p in io n  th a t  th e  rem ed y  o f re s titu tio  

in  in teg ru m  can  o n ly  be a v a ile d  o f by  o n e  w h o  is  

a c tu a lly  a p arty  to  th e  c o n tra c t o r le g a l p ro ce ed in g  

in re s p e c t o f w h ic h  re s titu tio n  is d e s ire d ” .

In the case of D is s a n a y a k e  Vs. E lis in a h am y <2) it was held that 
re lie f by way of restitutio -in-integrum  could not be granted as the  

petitioner had not been a party to the action. The petitioner’s remedy 

w as under section  49  of the P artitio n  A ct. Abdul C ad er. J. 
who delivered the judgm ent m ade the following observation at 
page 1 2 2 ;



398 Sri Lanka Law Reports (2006) 2 Sri L. R.

Getting on to the Plea for relief by way of restitu tio -in - 
integrum , in P e re ra  v. W ijew ickram a3 (Supra) Pereira, J. 
said “From what Voet says earlier (4 .1 .3 ) it appears to 
me that when restitution is sought in respect of a legal 
proceeding , the applicant should be somebody who 
already has had direct connection with the proceeding”.
In the sam e case, Ennis, J. stated

“ it app ears  c lea r th a t such  an a p p lica tio n  is not 
g ran ted  in C ey lo n  if  any o th e r rem ed y  is a va ila b le .
In th is  case the app lican ts  set up frau d  and collusion  
a g a in s t  th e  a d m in is t r a t r ix  a n d  h e r  a s s ig n e e .  
M oreover, re s titu tio n  o f the  case  w ill o n ly  have the  
e ffec t o f putting  the parties in the position  they w ere  
in befo re  ju d g m e n t w as g iven , and  th e  ap p lica n ts  
here w ere  not p arties  in the  c a s e .”

In th is  c as e  s e c tio n  49  g ra n ts  re l ie f  to  th e  p e tit io n e r, 
S econdly , s in ce  the  p e tit io n e r w as not a party  to  th e  actio n , 
s ettin g  as id e  the  in te rlo c u to ry  d ecree  w o u ld  not m ake him  a 
party  in the  case, as he w as not a p arty  a t the  tim e ju d g m en t  
w as d e liv e re d . In P e r e r a , v. S im e o n  A p p u h a m y  E n n is , J. 
said

“ It (th is  a p p lic a tio n ) is m ade by a person  w ho is 
not a party  to  the  p ro ce ed in g s  in th e  C o urt, below , 
and it is e x trem e ly  d o u b tfu l w h e th e r the  rem edy of 
re s titu tio -in -in te g ru m  can be a va ile d  o f by such a 
p erso n .”

A ll the  d ec is io n s  c ited  to  us are cases  w h ere  the  parties  
w ere before C ourt on w hom  sum m ons w as not served or steps  
fo r substitu tio n  had not been taken  w hen a party died or w here  
a g u ard ian  has been  a p p o in ted  in te rm s  o f sec tio n  493 (1) or 
a s e ttle m e n t has been  a ffec te d  w ith o u t th e  leave  o f C ourt in 
te rm s o f sec tio n  500 C. P. C. o r a ju d g m e n t had been entered
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a g a in s t a p erso n  o f un so u n d  m in d  w ith o u t th e  a p p o in tm e n t  
o f a m anager. It is c le a r  th a t th e s e  a re  c as es  w h e re  a p arty  
w as a lre a d y  a d e fe n d a n t in th e  a c tio n  an d  le g a l re q u ire m e n t  
in te rm s  o f th e  C. P.C had not been  c o m p lie d  w ith . B u t w h e re , 
as in th is  case , th e  p e tit io n e r w as  n o t b e fo re  C o u rt a t any  
s ta g e  o f  th e  p ro c e e d in g s  b e fo re  ju d g m e n t, re s titu tio  - in - 
in teg ru m  w ill no t l ie .”

In the present case before us, the petitioners w ere not parties to 
the partition action and they w ere not entitled to be parties as they 
had no interest in the land at the time the interlocutory decree was 
entered.

The only question that rem ains to be decided is the issue raised  
by the learned counsel for the petitioners, that the l is  p e n d e n s  of 
the partition action is not registered in the correct folio. Im proper 
registration or non registration of a lis  p e n d e rs  and its effect on the 
finality of the partition decree are found in the repealed section  
4 8 (3 ) of the Partition Act No. 16 of 1951. It reads as follows :

“(3) The  in te r lo c u to ry  d ec re e  o r th e  f in a l d ec re e  
o f p a rtitio n  e n te re d  in a p a rtit io n  ac tio n  s h a ll not 
have th e  f in a l and  c o n c lu s iv e  e ffe c t g iven  to  it by 
s e c tio n  (1 ) o f th is  s ec tio n  as a g a in s t a p erso n  w ho , 
n o t h a v in g  b een  a p a r ty  to  th e  p a r t it io n  a c tio n , 
c la im s  any  such  r ig h t, t it le  o r in te re s t to  o r in th e  
land  any p o rtio n  o f th e  lan d  to  w h ic h  th e  d ec re e  
re la te s  as is not d ire c tly  o r re m o te ly  d e rive d  fro m  
th e  d ec re e  if  , b u t o n ly  if, he p ro ves  th a t th e  d ec re e  
has been  e n te re d  by a c o u rt  w ith o u t  c o m p e te n t  
ju r is d ic tio n  o r th a t the  p a rtitio n  ac tio n  had not been  
du ly  reg is tered  under the  R eg is tra tio n  o f D ocum ents  
O rd in a n c e  as a lis  p e n d e n s  a ffe c tin g  such  land."

The new section 48 (3 ) of the Partition Law N o .21 of 1977 reads 
thus :
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“The in te rlo c u to ry  d ec re e  and  th e  f in a l d ecree  o f  
p artitio n  en te red  in a p a rtitio n  ac tio n  s h a ll have the  
fin a l and  c o n c lu s iv e  e ffe c t d ec la red  by s u b sec tio n
(1) o f th is  s ec tio n  n o tw ith s tan d in g  th e  p ro v is io n s  o f 
s e c t io n  4 4  o f  th e  E v id e n c e  O r d in a n c e ,  a n d  
acc o rd in g ly  such  p ro v is io n s  sha ll not app ly  to  such  
d e c re e .

Even under section 4 8 (3 ) of the Partition Act of 1951 despite the 
fact that the l is  p e n d e n s  has not been duly registered, a person 
who was not a party to the partition action cannot intervene after 
the interlocutory decree had been entered. In the case of N oris  
Vs. C h a r l e s it was held that w here a partition action had not 
been duly registered as a l is  p e n de ns , a person who was not a 
party to the proceeding could not intervene after the interlocutory 
decree was entered, but that such person, notwithstanding the 
interlocutory decree, was entitled to establish his rights in a 
vindicatory action or in a subsequent partition action.

The effect of registration or improper registration of a lis  penders  
on the finality of the interlocutory decree and the final decree  
under the provisions of section 4 8 (3 ) of the Partition Act N o .16 of 
1951 is no more in the Partition Law N o.21 of 1977. The provisions 
in section 4 8 (3 ) of the Partition Act that the non registration or 
improper registration of a lis pendens is a ground of assailing the 
final and conclusive character of a partition decree has been 
removed and is not available in the P artitio n  Law N o.21 of 1977. 
The resulting effect of the change in the law is that non registration 
or improper registration of the lis pendens is no more a ground of 
challenge to the conclusive effect of the partition decree.

In any event the petitioners are not without a remedy. Section  
49(1 ) of the Partition Law provides that,

“A n y  p e rs o n , n o t b e in g  a p a rty  to  a p a r tit io n  
a c tio n , w h o se  rig h ts  to  th e  land to  w h ich  th e  actio n
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re la ted  h ave  been  e x tin g u is h e d  o r w h o  is o th e rw is e  
p re ju d ice d  by th e  in te r lo c u to ry  d e c re e  e n te re d  in 
th e  a c tio n , m ay, by s e p a ra te  a c tio n  n o t less  th an  
f iv e  yea rs  fro m  th e  d ate  o f th e  f in a l d ec re e  re c o v e r  
d am ag es  fro m  any  p a rty  to  th e  a c tio n  by w h o s e  act, 
w h e th e r o f c o m m iss io n  o r o m is s io n , s u ch  d am ag e  
m ay have a cc ru ed  and  w h e re  th e  w h o le  o r a n y  part  
o f such dam ages cannot be reco vered  fro m  any  such  
party, re c o v e r such  d am ag es  o r p art th e re o f fro m  
a n y  o th e r p e rso n  w h o  has b e n e fite d  by any  such  
a c t o f s uch  party. A n y  p erso n  w h o  has b e n e fite d  by  
such  a c t m ay be m ade a d e fe n d a n t in  s u c h  s e p a ra te  
a c tio n  and  s h a ll, if  d am ag es  w e re  a w ard e d  in th a t  
a ctio n , be b o u nd  by th e  aw ard  to  th e  e x te n t o f such  

b e n e fit as m ay be d e te rm in e d  by th e  c o u rt, to  be  
th a t d e rive d  by him  fro m  such  a c t .”

It was held in the case of M e n c h in a h a m y  vs. M u n iw e e r a {5) 

that the remedy by way of re s t itu tio - in -in te g ru m  is given only under 
very exceptional circum stances. It is only a party to a contract or 
legal proceedings who can ask for this relief. The rem edy must be 
sought forthwith with the utmost prom pitude. It is not available  if 
the applicant has any other rem edy open to him. In the instant 
application the petitioners have failed to explain the delay to the  
satisfaction of this Court.

For these reasons, I am of the view that the application of the 
petitioners should be dismissed. Accordingly I proceed to dismiss 
this application with costs.

A N D R E W  S O M A W A N S A . J. (P /C A ). —  I a g re e .

A p p lic a t io n  d im is s e d .


