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(In  review, preparatory to appeal to H . M . in Council.).

Marriage— Legality of a man marrying a woman with whom, during the life
time of his wife, he had lined in adultery.

Per Middt.kton J., and Sampayo, A.J. ( d i s s e n t i e v t e  Moncreikf ,
A .C J .).— It is not illegal in Ceylon for a man who had lived in adultery

* with a woman during the lifetime of his wife to marry such woman 
after the death of his wife.

Previous to the Pl’acaat of 1674, such marriages were not forbidden 
unless there had been a promise during the lifetime of the innocent
spouse, or unless they had been guilty of an attempt against such
spouse's life. . •

The Placaat of 1674 prohibited such marriages absolutely, but it was 
enacted subsequently to the settlement of the Dutch in Ceylon, and 
there is nothing to show that that law was ever recognized or acted in 
Ceylon; nOr has it been proved in the present case that the parties came 
within the prohibitions of the earlier law.

Ifaronchih a m y v . Angohamy, 2 N. L . R. 276, not followed.

r y ^ B E  facte of this case are as fo llow s :—  .

One Sinno Appu was married in com m unity o f property to 
one Babunhamy. W hile this marriage was subsisting, he lived 
with one Angohami (the first defendant), and by  her had two 
children, the second and third defendants. *

After the death of his wife Babunham y, which happened on 
the 20th January, 1883, he married the first defendant a n d ,h a d  
two Jjaore children by  her, the fourth and fifth defendants.*

H e  died on 24th November,. 1887, intestate.
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1904. During the lifetime of the intestate he made a deed of gift, on 
Oetiiberl8. 19th April, 1880, granting five allotments of land to the first and . 

third defendants, describing them as “  m y wife and her ch ild .”

The consideration for the gift was expressed to be an 
agreement between the donors and donees “  that the said Ango- 
hamy should be obedient to me and render me every necessary 
assistance.”

The deed provided that Angohamv was to possess the land 
during her life, and after that the above-said child and any other 
children which she may bear after this, and their descendants and 
administrators were empowered to possess the said land. Ango- 
hamy accepted the gift. ” . .

The present action was raised by the first plaintiff, the only 
. child of the intestate by his wife Babunhamy, and the second 

. plaintiff, as her husband, to have the deed of gift set aside as illegal,,
and to have it declared that the intestate and Angohamy were not 
lawfully married.

Several issues were developed in the pleadings, and the District 
Judge (Mr. J. H . de Saram) decided ten of them and reserved his 
order on the rest. H is judgm ent was delivered on 21st January, 
1895. Against this the plaintiffs appealed, and the appeal came on 
for hearing on 7th October, 1896, before Bonser, C .J., Lawrie, J ., and 
W ithers, J. Their lordships by their judgments of 26th January, 
1897, varied the decree of the Court below and declared as 
fo llow s: —

(1) That the marriage between Sinno Appu and Angohamy (the 
first defendant) was null and void, and that she was not entitled 
to succeed ab in testa te  to any part of-his estate.

(2) That the second, third, fourth, fifth, and sixth defendants 
were not the legitimate children o f Sinno Appu, and not entitled 
to succeed ab in testa te  to any part of Sinno A ppu ’s estate.

(8) That the donees under the deed of gift of 10th April. 1880, 
made by Sinno Appu, were lawfully entitled to the title thereby 
conveyed.

The judgments of * their lordships will be found reported in 
2 N. L . R . 276-285.

On the case going back to the Court below, the District Judge heard 
evidence on some of the issues agreed to on 18th June, 1894, and 
delivered judgm ent on 25th September, 1899, which was affirmed 
on appeal by the Supreme Court on 10th M ay, 1900. Aggrieved 
by this judgm ent the defendant, Angohamy, preparatory to an 
appeal to H er M ajesty in Council, brought u p . the judgment in 
review before a Full B ench of the Supreme Court. *
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The case cam e on for hearing on the 23rd June, 1904, and was . • 1904. 
re-argued on 23rd August, 1904, before M oncreiff, A .C .J ., M iddleton, October M. 
J.< and Sampayo, A .J . ’

Van Langenberg  (with him  H . Jayaw ardene  and Prins), for 
appellants.— The question is whether a m an after the death o f his 
wife can 'm arry a wom an with whom , during the lifetim e of his wife, 
he has been living in adultery. I t  is conceded that by  the later 
Eom an-Dutch Law  such marriages were forbidden, but the disabi
lity was created by  a P lacaat o f the 18th July, 1674. I t  is contended 
that this law was never introduced into Ceylon a t-least, the onus 
is on the respondents to show that it was, all the m ore as the 
Placaat was prom ulgated after the D utch had established themselves 
in  Ceylon. In  support of the proposition that the whole o f the 
Eom an-D utch Law  was not in force here reference m ay be made to 
the case o f W ijeyekoon v . Goonewardene, 2  G. L . B .,  p . 59, where 
Mi\ Justice Dias says: “  The whole o f the D utch  L aw  as it prevailed 
in H olland m ore than a century ago was never bodily im ported 
into Ceylon. ”  E ven  if it be held that the P lacaat was law here, it 
is subm itted that it has been repealed by Ordinance No. 6 o f 1847.
Section 31 o f the Ordinance says that a legal marriage between any 
parties shall have the effect, o f rendering legitimate the birth o f 
any children who m ay have been procreated between the same 
parties before marriage, unless such children shall have been pro
created in adultery. The proviso is meaningless, unless the parents 
can legally marry each other. I f  there can be no legal marriage, 
then why should the section refer at all to children procreated in 
adultery? I t  cannot be argued that the proviso has no connection 
with the previous portion o f the section, but m erely declares what the 
old law is, for then it m ust be explained w hy the Ordinance makes 
no reference to children bom  o f an incestuous union. I t  is subm itted 
that the section contem plates a case like the present o n e : the second 
and third defendants were born as the result of an adulterous inter
course; then Babunham y, the wife, dies; the parents marry, and there
after the fourth and fifth defendants are born. I t  is adm itted that 
under the section the marriage o f the parents has not the effect o f 
rendering legitimate the second and third defendants. A s regards 
section 55 o f the Ordinance, it was necessary to enact it as the Ordi
nance does not affect (for example) Kandyah and M oham m edan 

marriages.

D om h orst, K .C ., for plaintiffs, respondents, relied on the f u l l  
Court judgm ent reported in 2  N . L . R . 276.

Cur. adp. v u lt.
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October 18.
18th October, 1904. M onchbxff, A .C .J .—

This wap -a n  administration suit. The first defendant is ad
ministratrix of the estate of the late Sinno Appu. The first 
plaintiff is Sinno Appu. s daughter by his lawful wife now dead; 
the second plaintiff is her husband. The second, third, fourth, 
and fifth defendants are children of the first defendant by Sinno 
Appu.

The plaint is dated 31st January, 1893. From a judgm ent in 
the case dated 21st January, 1895, an appeal was taken to this 
Court, and the decision of the District Judge was varied in certain 
particulars. That appeal was heard by three Judges, and is 
reported in 2 N . L . R. 276.

The case then proceeded, and the District Judge entered a 
decree on the 25th September, 1899, which was affirmed on appeal 
to the Supreme Court on the 10th M ay, 1900. This decision, by 
which the first plaintiff is declared to be the sole heiress of "S inno 
Appu, has been brought before us by the defendants for review- 
preparatory to appealing to H is M ajesty in Council.

The following facts are material: —

In  1859 the deceased Sinno Appu, a native of Ahangama in the 
Galle District, settled at Rikillegasgo'da in the Kandyan Provinces.

On the 2nd October, 1865, he married Babunhamy in com 
munity of property, and by her had a daughter, Karonchyhatny- 
the first plaintiff. In  the lifetim e of his wife he lived with 
Angohamy, the first defendant (who was of the Karawe caste), and 
from  that connection the second and third defendants were born.

On the 20th January, 1883, Babunhamy died.
On the 2nd July, 1883, Sinno Appu’s marriage with A ngoham y 

was registered, and from their union after registration were born 
the fourth and fifth defendants.

On the 24th November, 1887, Sinno Appu died intestate, and 
Angohamy was appointed administratrix of his estate.

The question is whether the marriage registered between Sinno 
Appu and Angohamy was valid. I f  it was, then Angohamy, being 
Sinno A ppu ’s wife from the 2nd July, 1883, and the fourth and 
fifth defendants being legitimate, are entitled to inherit ab 
m testa to . I t  is not now contended that, assuming the marriage to 
be valid, the second and third defendants, born before marriage, 
wer# rendered legitimate by the registration.

B y  Rom an-D utch Law  marriage could not be contracted by 
pers*bns who had lived together • in adultery. Therefore the 
children procreated between such persons, either before o r1 ■ after 
a marriage entered into by them, are by that law not legitimate, 
and they cannot inherit.

• ( 4 )
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V oet (C om m entary on the P an dect», 1698, bk. 23, 2, 27) says, 
in speaking o f the P lacaat of 1674: Satius postea  Ordinibus
Hollandice v isu m  fuvt, ed$cto suo m atrim on ia  hufus-m odi in 
uruversum  dam nare a tqu e vetiare; ac r e  i p s d . conbracta pro 
m illis habere, si fo rte  crim en, initio m atrim onii ignorabum, 
postea  masnifasdum fia t. (P lacito  Ordinum  Hollandice, 18  Julii, 
1674, vol. 3, p lacit. H o ll ., pag. 507.)

\

The non-introduction o f this law in Ceylon, and particularly 
among the low-country Sinhalese, was faintly suggested in 
argument; but I  regret to have to refer to the .subject at some 
length, because the view o f m y brothers M iddleton and D e  Sam payo 
differs from  that taken by this Court in 1897, and I  am not 
prepared to say that the latter is wrong.

Y oet introduces the subject by saying that Papinian (the m ost 
celebrated o f Rom an jurists) held that no marriage could take place 
“  in ter adndterum e t adu lteram ; ”  but he adds that such marriages 
had been conuprobatae (confirm ed) by  the Canon Law , so long as 
there had been, during the lifetim e o f an innocent spouse, no 
fides m atrim onii contrahendi between the adulterous persons; 
and those persons had done nothing towards com passing the death 
o f innocent spouses.

This opinion, he says, recom m ended itself to  certain juris
consults and theologians who were not attached to  the religon 
o f R om e; it was followed by  Carpzovius, and was not disapproved 
of by D utch practitioners. H e  cites Paulus V oet, Groenewegen. 
and the R esponsa  o f the D utch  jurisconsults. '  Groenewegen
(C odex  I X ., 9, 27, 3 )  says: Porro ex  hac lege co llig itu r quod
jure c ivili cu iquam  liceat uxorem  ducere earn quam  an tea  per  
adulterium  pollu it. E t  hoc jure nostra tes e t Galli u tu n tu r;

referring to authorities in support o f his view , and also to the 
authority o f the canons and theologians. To m ost o f those
authorities I  have no m eans o f referring. B u t V oet says that the 
Placaat o f the States o f H olland o f 1674 was adopted in spite of 
the opinion he cites. The opinion was disputed. The P lacaat 
is o f itself a proof that the law decreed by  it represented the 
stronger party; and V oet adds that the sam e law had been decreed 
by th£ E dict o f the States-General o f the 18th M arch, 1656, and 
the P lacaat o f  the States o f Zeeland dated the 18th M arch, 1666. 
H e refers also to his own grandfather.

H olland was the second Province o f the U nited Netherlands. 
The Provinces were united in  1579 by  the U nion o f U trech t ;’ the 
D utch East India Com pany was established in 1602; but Ceylon 
was «not wrested from  the Portuguese until 1656, the year in 
which the States-General issued the E dict m entioned by  V oet.

Monobbiff,A.C.J.

1904.
O ctober 18.
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1004. Now the Bom an-Dutch Law in force in Ceylon was the law • of 
October IS. the Netherlands. History shows that on m any subjects the 

Monokeut, Provinces were, in spite of the Union of 1579, anything but 
A.C.J. united. There were rival opinions as to the Common Law  on 

Sfchis question— the intermarriage of persons who have lived 
in adultery. The Placaat o f 1674, following the E dict o f the 
States-General and the Placaat of Zeeland, settled that question; 
and thus we have a declaration of the Bom an-Dutch Com m on Lav
as we find it in Van Leeuw en, Voet, and Van der L inden. But, 
if I  understand the objection, we are to consider the question as 
it stood before it was settled in Holland, and to accept as our 
Com m on Law  a view which was expressly rejected by H olland in 
1674 as not being the Bom an-Dutch Law. .

In  any case, however, it is obvious that proof of fides m atri
m onii contrahendi must be drawn from the acts of the parties. 
That consideration was one of the m otives of the Placaat of 1674. 
B ut, applying to this case the law which V oet says was at one 
time favoured by sundry practitioners, jurisconsults, and theolo
gians, I  should say that the marriage between Sinno Appu and 
Angohamy was prohibited even by that law, because, the parties 
having lived together for years and registered their marriage a 
few months after the death of Sinno A ppu ’s wife, there was fides 
m atrim onii contrahendi during the period of adultery. <.

Van der Linden (J u ta , 3rd Edition-, 1897, pp. 19, 30, 58), writing in 
1806, says of marriage between those who have previously lived 
in adultery with each oth er: ‘ ‘ Such marriages are not only void 
but are also criminal, nor are they allowed by dispensation ” .

The Bom an-D utch L aw  followed the Canon Law and made no 
distinction in favour o f an adulterous connection between a 

■ married man and an unmarried woman. See Van Leeuw en (K o tze ) ,  
Vol. I I .,  305. V oet, quoting among other authorities the Political 
Ordinance of 1580, says: Coeterum  u ti jure divino atque Canonico, 
ita  e t m oribus hodiernis, ligati cum  solu td ceque ac soluti cum  
ligatd  adulterium  est (P a n d . X L V III . 5, 7).

V an LeeuWen (K otze , 1, 51), writing in 1678, explains that the 
reason why children procreated in adultery could not be legiti
m atized was that “  according to the Ecclesiastical Law  there can be 
no marriage with the Woman with whom we have formerly lived 
in adultery; and no favour of legitimation is conceded by the 
Government to those who were begotten in such disgrace.”  H e 
refers to the Em peror’ s E dict of 1541 (20th October) and to the 
Ordinance of 1544 (19th M ay), A ct. 28. H e  deals further at 
pages 337 and 425 with the incapacity of adulterine children to 
inherit.
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Such being the Rom an-D utch L aw  on this subject, ,1 think it was 
prim d facie part o f the law- administered in this Island under the 
Government o f the United Provinces. The first paragraph o f the 
Proclamation o f 23rd September, 1799, relates to the “  administra
tion of justice and police in the settlements o f the Island of 
Ceylon, now in H is M ajesty ’s Dom inion, and in the territories and 
dependencies thereof.”  And the second paragraph declares that 
such administration "  in the said settlem ents and territories in the 
Island of Ceylon, with their dependencies, shall be henceforth 
and during H is M ajesty ’s pleasure exercised by  all Courts of 
Judicature, civil and criminal, magistrates, and m inisterial officers, 
according to the laws and institutions that subsisted under the 
ancidht Government of the U nited Provinces,”  subject to devia
tions and alterations specified in the paragraph.

The suggestion o f non-introduction seems to be m ade because 
our archives do not show a form al adoption of the P lacaat o f 1674. 
Unfortunately nobody seems to know what has becom e o f our 
records, and the materials left are o f the vaguest. The fact that 
the Batavian Statutes were operative in Ceylon does not show 
what the Rom an-D utch Law  in force in Ceylon w as; they certainly 
did not em body the whole o f the R om an-D utch  Law  administered 
in Ceylon. The same m ay be said o f the Political Ordinance o f 
H olland o f  1580. Sir H ardinge Giffard, Chief Justice, said in 
5,629 and 9,790, D . C ., Galle (reported in Y  an derstraa ten ’s R e
ports, A ppendix , xxvi, 1822), that he wished ”  he had been  able 
to discover the m ode of adoption of the Statutes o f B atavia as the 
law o f Ceylon, or the nature o f the authority of the Council of 
Batavia in legislating for this Island, but on his directing the 
Keeper of the D utch  R ecords to search the Secretary’ s Office for 
information on this subject, he reported that the clerks of the 
office inform ed him  that the like inquiry had been m ade b y  his 
predecessor Sir Alexander Johnston, but w ithout success. The 
endeavours to discover from  the records o f the inferior Courts or 
th e . recollection o f the practitioners what the prevailing law was 
on the point (a question o f succession) have been equally unsuc
cessful. ”

A s for the Political Ordinance of 1580, no less than three dates 
are given for its introduction in Ceylon— 1594, 1661, and 1758 ; 
but I  have no reason to think that it was not operative in Ceylon 
for what it was worth from  the settlem ent o f the Island b y  the 
D utch. I  think there was no form al introduction in  1594 or 1661. 
In  pursuance o f a resolution of the Council o f Ceylon' o f 20th 
Decem ber, 1758 (see V an derstraaten’s R eports, A ppen dix , p. 1), it 
was issued to the Courts for their “  guidance and due observation ,”

1004.
October IS.

M o n c b b ie f ,A.C.J.
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October 18. together with other papers which were not all consistent. This 

step was taken because there had been in Ceylon, as i!n Holland, 
tw o rival systems o f succession, and the Colony desired a settle
m ent; that is to  say, Ceylon had been making use o f both systems 
without, so far as -I know, any special adoption o f Ordinance, 
Proclamation, or Placaat on which they depended. In  order to 
put the matter shortly, I  would refer to the Address to the Court of 
Justice of the Port by some of its members on 31st M arch, 1773 
(see Vander8traaten’8 R eports, A ppendix, p. xxvii). A  perusal 
will show how little is to be gathered from reference to the Bata
vian Statutes and the Political Ordinance of 1580. In  particular 
it would appear from the passages printed at page xxx (1) that 
the resolution of 1758, which is said to have introduced the Letters 
Patent of the East India Company of 1661, and the Political 
Ordinance of 1580, ignored the Statutes o f Batavia; (2) that the 
Colom bo Court in 1773 acted upon the Statutes of Batavia in spite 
of the resolution of 1758. The question was judicially considered 
again in 1822 and 1871, and settled by Ordinance in 1876.

I  cannot find any proof that the law of the Placaat of 1674 was 
not in force here, and I  should be disposed to infer, from the fact 
that down to 1897 the point in question was (apparently) never 
raised, that the law of the Placaat was presumed to apply in 
Ceylon. I f  marriages of the kind in question were put forward as 
legal, surely some cases could be adduced. I f  there were nond, if 
this law has never been challenged, the respondents cannot be ex
pected to prove that the law was enforced. There is nothing to 
show that there ever was such a case.

I  think it has been generally accepted that the Common Law of 
Ceylon is the Rom an-Dutch Law  as it prevailed in the Netherlands 
at the date of the Capitulation (1796). No doubt of this ife 
suggested in the judgments of Bonsor, C .J ., and Withers, J ., in 
this case (2 N . L . R . 276). The same may be said o f many other 
judgments of this Court.

The 2nd volum e of Mr. Pereira’s L aw s of Ceylon, published in 
1904, begins thus: “  The Com m on Law  of Ceylon is the Roman- 
D utch  Law  as it obtained in the Netherlands about the com 
m encem ent of the last cen tu ry ." In  Volum e I . (at page 2), I  find 
the following passage: “  a system of laws which continued to be 
in /o r ce  in the Maritime Provinces since the capitulation is, as is 
shown below, what is now known as the Rom an-Dutch Law ; 
but, as to this law, it must be noted that legislation in Holland 
since the (Capitulation could not be taken as having extended to 
C eylon .”

There is ho higher authority on this subject in Ceylon.

(  8  )
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1 m ay refer also to Thom son’s In s titu tes  (v o l . I ., p. 7, and vol. 
I I .,  p . 22). The latter passage rims as fo llow s: —

** The general or, as it is popularly term ed, the Com m on Law  of 
Ceylon is obtained from  treatises on the R om an-D utch  L a w ; that 
is, the Rom an Civil L aw  added to or abrogated by  the feudal 
customs and Federal or State statutes of the U nited Provinces 
o f-H ollan d . These variations, additions, and abrogations appeared 
not only in the statute books o f H olland, but in respect o f Dutch 
customs in judicial decisions, and in learned treatises o f juris
consults which bear almost the authority of those decisions. 
From  this R om an-D utch L aw  D utch  Feudalism  and local custom s 
m ust be largely subtracted, as well as other institutions peculiarly 
D utch ; so that the R om an-D utch Law , as accepted in Ceylon, 
re-approaches the Civil law. ”  The author adds that this law 
m odified by statute and English law “  extends to  every inhabitant 
of the Island,”  except in certain privileged instances.

I f  Ceylon had been a British Colony it m ight have been said 
that this question was subject to the principle stated by  Lord 
Blackburn in the Lauderdale Peerage Case (10 L . R. A pp . 0 .  715). 
B u t I  am not aware that Ceylon or other countries colonized by 
the D utch  remained unaffected by the legislation o f the U nited 
Provinces unless such legislation was introduced in them , and I 
believe that this case is  covered by  the R om an-D utch  Law , which, 
according to V oet,- was favoured by  m any persons in H olland 
before 1674.

I  have a difficulty m oreover in thinking that the burden of 
proving the introduction of this individual law rests on the 
respondents. I f  it does, the application o f R om an-D utch  L aw  in 
Ceylon m ay be considerably unsettled. As to its application to 
the low-country Sinhalese, the D utch left the natives o f Ceylon 
for the m ost part to themselves, but I  think that their law prevailed 
in fact or by fiction in the parts which they settled, and that the 
area o f that law naturally expanded as the settlem ents were 
enlarged. I f  it was no m atter to them whether the Sinhalese 
married, it does not follow  that their law (as distinguished from  
ceremonial) was not binding. I t  is very late in the day to discuss 
this point, because the R om an-D utch Law  bfis (in spite o f the 
Charter of 1801, section 32, which was repealed by  the Charter o f 
1833) continued to be in force in the Maritim e Provinces since the 
capitulation. ' . t

The answers given in 1830 to H is M a jesty ’s Commissioners o f 
Inquiry by Sir R ichard Ottley, Chief Justice of Ceylon, 1828-1833, 
indicate so chaotic a condition of judicial matters in ®the early 
years^of the British occupation that little can be inferred from  it

Monokeifp,A :C.j.

190 4 .

O ctober 18 .



1004. as to what was done by the Dutch (see answer to question 5). In 
October 18. his answer “to question 8 he enumerates the Courts instituted by 
MpttoBKtFF, *ke D utch. Prom  question 9 and the following questions I  take 

' A.C.J. these extracts: —

ih e  Kom an-D utch Law  that prevailed in Ceylon before its 
conquest by the British was continued by the Charter as the rule 
both in civil and criminal matters.

The custom s of the natives are likewise part of the law, and as 
far as the M oham m edan  inhabitants are concerned those customs 
are found in Koran and other Mohammedan collections. As far as 
the M alabar inhabitants are concerned,' a small collection of 
customs has been compiled and denominated the T hesavalam ai.” 

There are still exemptions in favour of the customs of M oham
medans and Kandyans, and in favour of the Thesavalam ai.

‘' These laws therefore consist partly of the old Bom an-Dutch 
Law , partly o f the customs of. the natives, partly of the local statutes 
or regulations enacted in the time of the D utch and also of the 
British. The Criminal Law  is founded on the Criminal Law  of 
the Netherlands as it existed antecedently .to the conquest of the 
Island by the British, but various modifications have been intro
duced .”  '

H e speaks of the “  old ”  Bom an-D utch Law, because shortly 
after the capitulation the D utch discarded their old law in favour 
o f the Code Napoleon. Sir B . Ottlev goes on to say (question 10) 
that there is a com pilation of the laws in ' force at the time of the 
conquest of the Island; but it appears that difficulties, were 
placed in the way of those wishing to consult records, and the 
compilation is no longer available.

'‘ I n ordinary cases, when we proceed according to the Common 
L aw  of the Island, w e apply the rules and maxims of the Boman- 
D utch L aw ; Van L ecu w en ’s Com m entaries, G rotius’ Introduction  
and V oet on the P andects  are m ost usually quoted, but all books 
of authority among the Dutch are admitted as authorities. 
(Question 13.)”  . .

Question 15.— “  Are the Statutes of Batavia and the proclama
tions and provisidhal regulations of the Dutch authorities in 
Ceylon considered to be in force when not superseded by the enact
ments of the British Governm ent; and which of the two Batavian 
Glides is received— Van D iem en ’s or Van der Para’s ?

A n sw er.— “  The Statutes of Batavia are necessarily admitted, 
because the Government of that Island, having been superior to 

' the Governm ent of Ceylon, had power to m odify or disallow the 
regulations o f the latter. Van der Para’s collection is considered 
o f  the greatest value.”  ■

( 10 )
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Q uestion 1 6 .— “  Are they often referred to in the Courts, and are 19®4-
they enforced in cases where they deviate from  the provisions o f 0etober ***
the Rom an-D utch Law  as expounded by the D utch  com m entators?”  Monohmot,

A.C .J.
A nsw er .— “  They m ust necessarily be adm itted as param ount to 

all authorities when applicable to the present state of the Is la n d .''

The last answer m ay refer to the Statutes o f B atavia  and the 
proclamations and provisional regulations o f the D u tch ; but it was 
possibly given in reference only to the Statutes o f Batavia. I  do 
not find that it refers to any manuscripts or com pilations o f the 
law. '

“  W here the native laws and custom s have not been com piled, 
we‘ refer, if the subject of dispute arise among M oham m edans, to the 
m ost learned and best inform ed among them . In  disputes among 
M alabars we should pursue a course nearly similar. B u t in other 
cases we consider the Rom an-D utch Law  as the rule by which 
causes ought to be decided; and whenever that is silent, we m ust 
refer to the laws of R om e. (Question 18.)”  ■

The natives of the Maritime Provinces thus fall into the category 
o f “  other cases.”

"  The laws applicable to property are very m ultiplied in Ceylon.
The British have one Code, the D utch  another, the M oham m edans 
a third, the Malabars or Tam il inhabitants a fourth. The Sinha
lese generally abide by the D utch  Law . The D utch  Law s o f 
property are always applied where no other Code is prescribed.
(Questions 71 and 7 2 .)”

I t  seems to m e that the answers to questions 18, 71, and 72 
settle generally the point as to the Maritime Provinces.

The argument for the appellants was chiefly directed to the 
terms of Ordinance No. 6 of 1847 (sections 27, 31, and 55).

Section 55 was naturally repealed by  Ordinance No. 13 of 1863, 
which cam e into force in M arch, 1867, for that Ordinance and No. 13 
o f 1859 altered the law which existed in 1847. Sections 27 and 31 
were read as one with No. 13 of 1863, and were therefore in force at 
the date of the impugned marriage and down to their repeal by  
Ordinance No. 2 of 1895.

Section 27 dealt with connections between persons within the 
degrees o f relationship prohibited in the section, and section 31 
enacted that a ‘ ‘ legal marriage ”  should render legitimate^, the 
children procreated between the parties before marriage, “  unless 
such children shall have been procreated in adultery. ”  The Qrdi- . 
nance does not profess to deal with all prohibited marrj'ages, or to 
repeal the law by  which marriages betw een persons who have lived 
in Sflultery were regarded as void. Section 55 shows that it did 
not treat o f or declare the whole law o f marriage, and that (except
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as affected by the Ordinance) the law remained as it- was in every 
part o f the “ Island. Even Van Leeuw en, whose Commentaries 
were published in 1678, and who mentions the disability of persons 
who have lived in adultery, does not speaks of the subject in 
dealing generally with obstacles to marriage. On the other hand, 
it was urged that, because incest is not and adultery is introduced 
in section 31, it was intended that there might be a “  legal ”  
marriage between persons who have lived in adultery. Incest had 
been already discussed in section 27, but the Ordinance makes no 
other m ention o f adultery except in reference to divorce, and from 
that it is inferred that the Legislature assumed that marriages of 
this kind were legal.

It  is urged for the appellants that, if the Rom an-Dutch Law 
had been in force, there would be at least a redundancy in the 
words “  unless such children shall have been procreated in 
adultery, ’ ’ and possibly a repeal of the Rom an-Dutch Law (if it was 
ever operative in Ceylon).

I t  is true that all the section says on the matter is that the cele
bration of a marriage between two persons shall'not have the effect 
of rendering legitimate their children procreated in adultery before 
marriage, but it is said that it raises certain implications. A  “  legal ”  
marriage is strictly one which is not only celebrated in a manner 
sanctioned by the law, but is also not prohibited by the law on 
considerations (for example) of age, affinity, or previous adultery. 
W e have therefore to choose between the following alternatives: —

1. That in enacting section 81 of the Ordinance it was the 
intention of the Legislature to rem ove the disability resting upon 
persons who have lived together in adultery; or

2. That that disability was never introduced in Ceylon by the 
United Provinces, or at least has fallen into desuetude; or

3. That the Legislature in using the words “  legal marriage,”  
never intended or contem plated the possible implication that 
there could be a legal marriage between persons who have lived 
together in adultery.

The exception is slender material upon which to found a 
presumption that this disability was never recognized in Ceylon. 
I  reject the theory of repeal.- The incapacity of the parents for 
marriage was the reason why "th e  children could never be legiti
m atized; it would be strange to rem ove the disability of the 
parents and affirm the illegitimacy of the children. Then although 
thd use of the word “  legal ”  is unhappy, is the inconsistency 
between the exception and the Rom an-D utch Law  such as should 
by itself lead us to think that the law never existed in Ceylon? 
I  am not willing to think so.

( 12 )
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On this view the marriage o f Sinno A ppu and Angoham y regis- 1904. 
tered on the 2nd July, 1888, was void, the fourth and fifth  defen October Vi. 
dants are not legitimate, and the defendants take nothing by Moncbbi rr 
inheritance ab in testa to  from  the estate o f Sinno A ppu. I  am  not A.C.J. 
convinced that the opinion o f the m ajority o f the Court reported 
in 2 N . L . B . 276  is wrong. I  think this appeal should be dismissed, 
but m y brothers are o f a different opinion, and consequently the 
first, fourth, and fifth defendants are entitled to judgm ent on the 
footing that Angoham y (the first defendant) was legally married 
to the intestate in 1883, after t&e death o f his first wife.

Middleton, J .—  '

I  have had the advantage o f reading not only the judgm ent of 
m y Lord, but also that o f m y brother D e Sam payo in this case, and 
J have also in another case delivered a ju d g m e n t ' in w hich I  
rather presumed that the R om an-D utch Law  as to the invalidity 
of a marriage between parties who had com m itted adultery and 
the consequent illegitim acy o f their children and the disability of 
the surviving party to inherit was o f  acknowledged force and 
effect in Ceylon. '

Neither in the case I  have alluded to nor in the present case 
was* any serious effort m ade at the B ar to  support by  historical 
research or inquiry the theory that this part o f the R om an-D utch 
Law  had never been applied in Ceylon.

It- was true that it was m entioned that no reported case could 
be discovered o f the application o f the P lacaa t o f  the 18th July. 
3674, in Ceylon, but no attem pt was m ade to go into the early 
history of the law in force under the D utch  previously to the 
capitulation to the English on the 15th February, 1796, to show in 
fact what were “  the laws and institutions that subsisted under 
the ancient Governm ent of the U nited Provinces which .H is 
M ajesty ’s Proclam ation o f the 23rd Septem ber, 1799, declared, 
subject to certain deviations and alterations, the administration of 
justice should be in accordance with.

In  m y opinion it is for those who assert, ^.nd rely upon, the 
operation of a R om an-D utch L aw  prom ulgated since the capitula
tion o f the Portuguese in 1656, where there is doubt whether that 
law is extant in Ceylon or not, to show beyond all question that;, it 
operates and applies.

A t the Cape it was laid down by Chief Justice Villiers »in 
Seavillq v . Colly (1891), 9 Ju ta  39, that any D utch  L aw ' w hich is . 
incongjstent with well established and reasonable custom , and has 
not; although relating to  a m atter o f frequent occurrence, beer.
5-
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October 18. distinctly recognized and acted upon by the Supreme Court, may 
fairly be held, to have been abrogated by disuse.

This appears to m e to be a sound test or rule which m ight very 
well be followed in Ceylon, where the same question arises.

From  V oet Com m , ad Pand. 23, 2, 27, it m ay be gathered, as 
Chief Justice Bonser said in Tus judgment 2  N . L . R ., p . 278, 
that such a marriage as this was not forbidden except a promise 
o f marriage had passed between the guilty parties during the 
lifetim e of the innocent spouse, or unless they had been guilty o f 
an attempt against such spouse’s life.

These circumstances do not apply to the present case, and there-- 
fore unless the Placaat came into force in Ceylon this marjiage 
would be unobjectionable.

The capitulation of the Portuguese to the Dutch was on 11th 
M ay, 1656, and the Placaat bears date 18th July, 1674, and there 
is no evidence to show it has ever been distinctly recognized 
or acted upon in Ceylon.

Assuming the Dutch rule to be the same as the English in 
regard to the force and effect of laws of the old country in the 
new Colony, the Placaat■ unless specifically promulgated to have 
effect in Ceylon, m ay be assumed never to have applied here.

Again, it is not unreasonable to presume that in the last hundred 
years m any such marriages m ust have taken place in Ceylon, but 
there is no record of the application of the Placaat to any o f them.

I  think it will be accepted also as true that the trend of modern 
opinion and thought is opposed to such restrictions, and that 
consequently even if it had ever been introduced into Ceylon on 
the test laid down by Chief Justice Villiers it m ay fairly be held 
to have becom e obsolete.

“  The Placaat does not seem to be found in the Statutes of 
B atavia,”  says m y Brother D e Sam payo; and Mr. Cleghorn in his 
M inute of 1st June, 1799, on the administration of justice and 
of the revenue under the D utch Government, states that justice 
was formerly administered partly according to the Dutch Laws, 
partly according to the Statutes of Batavia and to the ancient 
usages and institutions of the natives.

According to an extract from the Resolution of Council of 
Ceylon, dated 20th Decem ber, 1758, to be found in the Appendix 
to V dnderstraaten’s R eports, it was resolved that certain Letters 
Patent, Articles of Instruction, &c., therein set out, and including 
the Political Ordinance o f H olland dated 1st April, .1580, should 
be causecj to be observed throughout the Island.

This Political Ordinance, which had been applied to th e1 Dutch 
W est Indies on 13th October, 1629, by order of the States-Gfeneral

( 14 )
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o f  the Netherlands, contains in Articles 4 and 6-13 regulations 
prohibiting marriages within certain degrees o f consanguinity 

as  void and incestuous, but reserves the force o f the P lacaat 
issued by TTis Im perial M ajesty in the year 1540 respecting the 
contracting o f  marriages o f persons under age and the penalties 
therein stated. The Ordinance goes on, in Articles 14-18, to 
forbid and ordain punishm ent for adultery as an offence and a 

■crime. There is nothing in the Ordinance declaring any pro
hibition o f marriage between persons who m ay have com m itted 
adultery.

It- is not unreasonable to assume then that the framers o f that 
Ordinance did not even deem it desirable to declare any such 
prohibition to have the force o f law where that Ordinance was to 
he promulgated.

The law as to incest and prohibited degrees was as m uch the 
com m on law as the prohibition in question, and the law on the 
two former points is duly declared, but not on the latter, although 
the Ordinance declares the punishm ents to be incurred for 
adultery.

B y  the Charter o f 1801, section 22, their laws and usages in matters 
o f inheritance and succession to land, &c., were conserved to the 
Sinhalese and Mussalmans, and "by section 52 the Supreme Court 
w as bound to administer justice in the case o f m atrim onial and 
testamentary causes towards and upon all the D utch  inhabitants, 
■&c., according to the laws and usages in that behalf in force at 
the tim e the said Settlements, &c., cam e into our possession, and 
towards British and Europeans according to the ecclesiastical law 
as the same was then used and exercised in the D iocese o f London. 
B y  section 54 matrimonial causes between natives were excluded 
from  the jurisdiction o f the Supreme Court. B y  the Proclam ation 
o f 10th November, 1802, jurisdiction in matrimonial causes in the 
case o f natives was assigned to the Provincial Courts. B y  R egula
tion No. 4 o f 1806 all marriages between persons o f the R om an 
Catholic religion which had taken place since 26th August, 1795, 
-according to the rites o f that Church were declared to be valid. 
B y  Regulation N o. 7 of 1815 marriages <»f Protestant natives 
celebrated by Protestant Missionaries were declared valid. B y  
Regulation No. 9 o f 1822 provision was m ade for the registration 
o f the marriages o f natives o f the M aritim e Settlem ents „and. 
natives o f India residing here, and it was declared (section 14) 
that Christian natives should not m arry within certain degrees o f 
consanguinity, in accordance with the laws which have prevailed 
an4c *have been published by the Governm ent o f the United 
Provinces as follow s............

M i d d l e t o n ,
J .

1904.
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O ctober 18 . I t  was apparently not intended to apply these laws to natives 
other than Christians, who no doubt were left to their customs 
and usages, and it is not perhaps unreasonable to infer that this 
portion of the Bom an-Duteh Law as regards marriage having 
been thus specifically applied to native Christians, it was not 
intended to make other portions o f the same law applicable to 
them. '

The Charter o f 1833 repealed the Charters of 1801, 1810, and 1811 
and established District Courts (section 20), but gave them (s. 24) 
no matrimonial jurisdiction specifically.

B y  Ordinance No. 6 of 1847 the Begulation o f 1815 was repealed, 
saving the validity o f marriages contracted thereunder; an age limit 
was enacted (section 26); the prohibited degrees o f consanguinity 
were laid down (section 27); bigamy was constituted, excepting 
Mohammedans, and made an offence (section 29); the legitimation 
o f children born previous to marriage by a legal marriage unless 
procreated in adultery enacted (section 31); and after reciting 
(section 55) that the Ordinance does not profess to treat of or to 
declare the whole law o f marriage, it declared the law of marriage 
to be the same in every part of the Island in which this Ordinance 
cam e into force as it was therein before such time, “  except in so 
far as such law shall conflict with the provisions of this 
Ordinance.”
, __ i

This Ordinance, by section 5, was only to take effect in the parts 
o f the Island in which it was proclaimed, aud re-enacted the 
necessity for registration (section 6).

As the Ordinance applied apparently to all persons in Ceylon, 
the effect o f section 55 was to conserve the marriage laws and 
custom s of the Kandyans and Mohammedans, who formed no small 
part o f the population of the .Island, in so far as they did not 
conflict with the terms of the Ordinance which apparently thus 
was to override them.

It  would no doubt also have conserved any part of the Bom an- 
D utch 'C om m on Law  which had hitherto been in force

I t  enacted nothing to constitute illegal a marriage between 
parties who had previously com m itted adultery, but under, section 
31 the offspring of adultery were debarred from legitimation by 
the subsequent marriage of their parents. The wording of section 
31 *3 as follow s: "  From  and after the notification in the G azette
of the confirmation of this Ordinance by H er Majesty, 'a  legal 
marriage between any parties shall have the effect o f rendering 
legitimate ‘ the birth of any children who may have been procre
ated between the same parties before marriage, unless ‘ such 
children shall have been procreated in adultery.”

(  1 6  )
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I t  seems to m e that this very declaration o f disability to becom e 
legitimate m ight show that the - Legislature contem plated that a 
legal marriage m ight occur between persons who had lived in 
adultery, but declined to allow the offspring o f such connection 
to be legitimized in any event.

This appears to m e a m ore reasonable inference than that the 
Legislature intended by  section 31 to declare in a latent and 
obscure fashion the R om an-D utch L aw  under the P lacaa t o f  18th 
July, 1674, to be in existence, because it refused to legitimize 
children procreated in adultery.

I f  a “  legal ”  marriage did not include sucih a case as that before 
u s „  why were the words “  unless such children shall have been 
procreated in adultery ”  added to the section?

I f  such a marriage was not a legal marriage it would be on the 
same footing as an incestuous connection, which cannot be legalized, 
and the offspring would clearly be illegitimate, and the words 
"  unless such children shall have been procreated in adultery ”  
would be redundant and unnecessary.

Ordinance No. 13 o f 1863, which repealed Regulation N o. 9 o f 1822 
and the whole of Ordinance No. 6 of 1847, except sections 1, 7, 10, 11, 
18, 23, 26, 27, 28, 29, 30, 31, 32 and 33, specifically declared itself 
to apply to all cases o f marriage other than Kandyan marriages 
and those contracted between persons o f the M oham m edan faith.

A s this Ordinance repealed section 55 o f Ordinance N o. 6 of 
1847 it is not unreasonable to assume that it, together with the 
unrepealed sections, was considered to declare the w hole law as 
regards marriages between persons other than M oham m edans or 
Kandyans.

Ordinances Nos. 8 o f 1865 and 15 o f 1877 have no bearing on the 
point before us, but Ordinance N o. .2 of 1895, which was enacted to 
consolidate and amend the laws relating to marriages in the Island 
other than the marriages o f Kandyans and M oham m edans, 
repealed the remainder o f Ordinance N o. 6 o f 1847 and the whole 
o f Ordinance No. 13 o f 1863, but re-enacted by  section 22 the term s 
o f section 31 of Ordinance No. 6 o f 1847 as to the legitim ation by 
marriage o f illegitimate children except those procreated in adul
tery, to which I  have already applied- an argument to show that it 
does not purport to declare the R om an-D utch Law  under the 
Placaat o f 1674.

This Ordinance also makes incest an offence, and re-enacts 
sections 26, 27, 28, and 29 of Ordinance N o. 6 of 1847, and further, 
having a new provision under section 23 as "to consent to a 
marriage o f a minor, it m ight in fact purport to contain, now  that 
sec^jon 55 of Ordinance No. 6 of 1847 is repealed, the whole lav-

Middubton,
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as to marriage between persons other than Kandyans or Moham
medans. -

In  m y view, therefore, in the first place there is ■ prima facie no 
evidence to show that the law in Voet, 23, 2, 27, which might 
be deemed the Rom an-Dutch Common Law, or the Placaat o f the 
18th July, 1674, were ever recognized or acted upon in Ceylon; that 
even if the so-called Common Law  on this point were in force it 
would not be applicable to this case, inasmuch as the inculpating • 
circumstances are not present here.

I  feel that I  have not had access to, nor have I  even knowledge 
o f, all the possible Dutch o f other authorities upon which to found 
m y opinion, but so far as I  am able to judge I  would hold in this 
case that the Rom an-Dutch Law  does not apply, and that the 
marriage between Sinno Appu with the first defendant is a valid 
one, and that the fourth and fifth defendants are consequently his 
legitimate issue.

( 18 )

De Sampayo, A .J.—
The defendants have brought before us the appellate judgment 

of this Court dated 10th M ay, 1900, by way of reviewr preparatory 
to an appeal to the Privy Council. I t  was conceded that- the second, 
third, and sixth defendants could not maintain their position, 
and the argument was confined to the case of the first, fourth, and 
fifth defendants. The question submitted for determination is 
whether the decision in the earlier judgm ent of this Court of date 
the 26th January, 1897, and reported in 2 N . L . B . 276, on the 
footing of which the appellate judgm ent was given, is correct, viz., 
that the marriage of Sinno Appu and the first defendant on 2nd 
July, 1883, was invalid in consequence of adultery com m itted by 
them during the lifetim e of Sinno A ppu ’s first wife Babunhamy, 
and that therefore neither the first defendant nor the fourth and 
fifth defendants, who are the issue o f that marriage, could succeed 
ab in testa to  to the property o f Sinno Appu.

There can be no doubt that under the Rom an-Dutch Law, as 
stated in the passages cited from V oet and Vanderlinden  in the 
judgm ent of the Supreme Court of 26th January, 1897, a marriage 
between parties who had previously com m itted adultery with 
each oljher was forbidden, and, if contracted, was in law null and 
voicf'. B u t the questions which appear to m e necessary to consider 
are whether the law as so stated prevailed in Ceylon under the 
D ufch  Government,, and whether, even if it applied to the Dutch 
colonists, it was extended to the native inhabitants of the Island. 
For it was only laws and institutions that subsisted in CSylon 
under the ancient Government- of the United Provinces that are
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conserved and declared to be o f force by  the Proclam ation of 
23rd September, 1799. These questions are not free from  the 
difficulties natural to obscure points o f legal history, but I  think 
that we are not w ithout materials upon w hich a fair judgm ent 
m ay be formed. I f  these questions are answered in the affirmative, 
there arises- the third question as to what is the effect on this 
point o f British local legislation on the subject o f marriage.

I t  is o f course true as a general proposition that the Rom an- 
Dutch Law  prevailed in Ceylon under the D utch  Governm ent. 
B u t I  think it is m ore correct to say that what So prevailed was 
not the whole body o f D utch Law s, including legislation due to the 
peculiar circum stances o f tim e and place, but only what m ay be 
called the Com m on Law  of-H olland, or so m uch o f it  as was suitable 
to local needs and circum stances, while this was supplem ented from  
time to time, as necessity arose, by  local legislation. This is in 
accordance with the English principle applicable to new Settle
m ents, for, as it is generally put, colonists carry with them  only 
so m uch o f the Eng^sh L aw  as is applicable to their own situation 
and the condition o f an infant colony, though it m ay be difficult 
in particular cases to determine what is so applicable and what 
not. I t  would seem  also that whenever it was desired to  introduce 
any special statute laws o f H olland into the D utch  colonies, this 
was done either by  Orders or Instructions o f the States-General or 
by a local legislative act. In  illustration o f the fact that a question 
as to whether a particular portion o f the D utch  L aw  prevailed in 
a D utch colony will be  entertained, I  m ay instance the case o f 
Thurburn v . S tew a rd  (7 M oore P . G. 333), where the question 
whether the 6th Article o f the Placaat o f 1540 relating to 
marriage settlem ents prevailed in Cape C olony was discussed, 
though it was ultim ately determined, upon the material before the 
Court, that it did. I t  is im portant to bear in m ind that this 
question was raised in regard to a statute which was passed in 
H olland over a century before the occupation o f Cape C olony by 
the D utch, and which therefore m ight have been supposed beyond 
any question to have been introduced with the occupation. B u t 
the case w ill not only be m uch stronger but entirely different 
when an Im perial statute passed since the settlem ent o f a D utch 
colony is concerned. The English principle undoubtedly is that 
“  no act o f Parliam ent m ade after a colony is planted is construed 
to extend to it w ithout express words showing the intention o f  the 
Legislature to be that it should ”  (B ex  v . Vaughan, 4 B u rr. 2500). 
I  have no reason to think that the D utch  acted on ,a different 
principle; on the contrary, there are m any indications that they 
acted on just the same principle. N ow, the law  which absolutely

S a m p a y a ,
A.#.

190 4 .

O ctober 18 .



(  2 0  )

1004.
October IS.

S a m p a y o , A .J.

prohibited marriages between persons who had previously com 
m itted adultery with each other was not a part o f the Com m on Law 
o f Holland, but was an innovation effected by a Placaat o f the 
States of Holland dated 18th July, 1674. ■ B oth  Vanderlinden 
(H enry's Translation, page 79) and V oet {23, 2, 27). refer to  this 
Placaat as their authority for the statement of the law on this point. 
Mr. Dornhorst for the plaintiff, however, cited Van L eeuw en  Cens. 
For. 5, 26, 1, Com m . 4, 17, 7, and also Com m . 1, 7, 7, as showing that 
such marriages were invalid even before the Placaat o f  1674, which 
he argued was merely a declaration o f the Com m on Law . I  do not 
think that these references bear out the contention. The first .two 
passages deal with the punishment o f adultery as a crime, and* we 
know even otherwise that not only adultery but even simple forni
cation was punishable u n d er. the Bom an-Dutch Law . Curiously, 
Van Leeuwen in the above passage from  the Gensura refers to the 
English Law  during the time of King Edward V I ., by which 
adulterers, both lay and cleric, were punishable not only by for
feiture of property but by exile or perpetual imprisonment, but I  am 
not aware that by  reason of this marriage between persons guilty 
o f this crime was regarded as invalid at any period of the English 
Law . In  the second passage from the Com m entaries Van Leeuwen 
is dealing with the subject o f legitimation o f bastards by  favour 
o f the Sovereign, but he says (to quote from K o tze ’s Trans., vol.<I., 
p. 51), “  Children procreated in adultery or incest cannot be legiti
matized, inasmuch as according to the Ecclesiastical Laws there can 
be no marriage with a woman with whom we have formerly lived 
in  adultery.”  The expression used in the old (Ceylon) translation 
o f V an Leeuwen is “  spiritual law s,”  but, whatever the right 
expression, Van Leeuwen appears to m e (especially from K otze ’s 
note on this passage) only to say that the Sovereign will not grant 
the privilege because the marriage, though not prohibited by the 
Civil Law  of the country, is still contrary to ecclesiastical rule. In  
any case, none of these passages is a direct authority for the 
proposition that the law as administered in the Civil Courts, with 
which alone we are concerned, prohibited such marriage. On the 
other hand, V oet in .the passage already referred to expressly says 
that previous to the enactm ent of the Placaat o f 1674 such 
marriages were not forbidden unless there had been a promise of 
m auiage between the guilty parties during the lifetime o f the 
innocent spouse, or unless they had been guilty o f an attempt against 
such spouse’s life. The law, then, which absolutely prohibited 
such marriages was a pure creature of legislation in H olland in 
1674, which is a date subsequent to the settlement of the D uich  in 
Ceylon.
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B u t there is no proof that this P lacaa t was applicable to  or 
prevailed in the D utch Indies. On the contrary, I  find that V oet, 
in  a later section o f the same book  and title, after treating o f 
various matters relating to marriage, says (23, 2 , 97) that, with 
regard to the marriages o f those who contract them  in the terri
tories subject to the W est India Com pany, the sam e are governed 
by the E d ict o f the States o f H olland o f the year 1580. The 
reference is to the great statute generally known as tho Political 
Ordinance o f 1580, which among other things provided for the due 
solem nization o f marriages, determined the prohibited degrees o f 
kindred, and contained penalties for the crim e o f adultery. The 
Political Ordinance was introduced into the W est Indies by  the 
Order o f Governm ent o f 1629, which by  its 59th A rticle declared 
that “  in matters o f m atrim ony, o f rights o f husband and wife, in 

. succession ab in testa to , and execution o f wills, and everything 
relative thereto ”  the Political Ordinance should govern all persons 
in  the W est Indies. I t  m ight perhaps be thought that, when in 
section  97 above referred to V oet spoke of the Political Ordinance 
governing marriages contracted in the W est Indies, he was m erely 
referring to the matters he had discussed in the im m ediately 
preceding sections, v iz ., as to the consequences on property flowing 
from marriage, and did not have in view  any special law  relating to 
com petency to marry, such as the P lacaa t o f 1674 in question; but 
this is not so, because the Political Ordinance does not at all treat 
o f  the consequences o f marriage on property or any similar 
subject. I t  is true that the Political Ordinance punished adultery 
as a crime, but the punishm ent o f adultery does not in principle 
vitiate the subsequent marriage, because otherwise it would not 
have been necessary to enact the P lacaat o f 1674, inasm uch as 
adidtery as well as the lesser form  of sexual im m orality was a 
crim e by  the general law o f H olland even before the enactm ent of 
the Political Ordinance o f 1580 (V oet, 48, 5, and M athceus D e 
Grim. 48, 3, 5). I f  the special enactm ent o f 1674 introducing such 
an im portant change in the rules regarding capacity to m arry was 
applicable to the D utch  Indies, it is strange that V oet in the sam e 
book and title should content him self with m erely saying that the 
Political Ordinance, which did provide for certain incapacities, 
governed the marriage contracted in the W est Indies. In  this 
connection it m ust be rem em bered that the P olitical Ordinance, 
though som e o f the States o f North H olland obtained an exem ption 
from  the rule o f intestate succession therein laid down by a special 
Placaat in 1599, was and rem ained a general statute * s o . far as 
regard's marriages, and yet it required, as we have seen, to be 
expressly introduced into the W est Indies. This appears to me
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October 18. to support the opinion I  have above ventured to express, that a 
statute o f H olland did not of itself have operation in the Dutch 
Indies unless so expressly introduced by the Supreme Government 
or adopted by  the local authority. The importance of this whole 
matter lies in this, that the D utch Government of Ceylon, by a 
Resolution of Council dated the 20th December, 1758, adopted the 
Political Ordinance of 1580, together with the 59th Article o f the 
Order o f Government of 1629 above referred to. For a translation 
o f the Political Ordinance and the 59th Article o f the Instructions 
and the Resolution o f Government, see Vanderatraaten's R eports, 
APP•> P- f et  seq. A t the date of the Placaat in question, viz., 
1674, the Dutch Indies had been already long provided not only 
with settled government but with a legislative machinery, so that 
there is less reason on this account to think that the Placaat would 
have operation in these Dutch possessions without express intro
duction. Now, the Placaats  o f Netherlands India throughout the 
whole period of Dutch domination from 1602 to 1811 are extant, 
but, so far as I  am able to ascertain, neither in these PlacaaU  nor 
in the Statutes of Batavia, which I  m ay have occasion to refer 
to again, is there any indication that the Placaat o f 1674 or 
anything similar to its provision was in force in the Dutch Indies.

I t  is worth while to consider for a m om ent what the Statutes 
of Batavia were. They were a code o f laws first promulgated' in 
1642 by the Governm ent o f Batavia. From  the preamble we gather 
that this code is a com pendium  of the Ordinances and Statutes 
previously passed by the Government o f Batavia, and also of such 
portions o f the Rom an-D utch Common Law  as were after m odi
fication and expungement adopted as suitable for the welfare o f  
the country, set down in proper order, each subject under its 
separate title, and the code was issued for observance by the 
Court of B atavia and by all Courts subject to its jurisdiction. I t  
further provided that these Statutes should be added fo  and 
supplem ented by incorporating the substance of future legislative 
enactments under the respective titles and headings. Accordingly 
we find that the subsequent legislative enactments . were so. 
embodied, so far a »  the copy available in Ceylon indicates, till 
towards the end o f the eighteenth century. In  these statutes are 
found, among other subjects, laws relating to marriage with the 
various cases of incapacity. Am ong the later legislative enact
ments incorporated therein are one o f 20th March, 1766, by  which 
lepers were prohibited from  marrying except among themselves, 
and another of 9th September, 1766, by which marriages between 
Christians and H eathens and Moors were prohibited. B u l^ th e  
Im perial P lacaat o f 1674 with which we are concerned, or anything

(  2 2  )



( 23 )

.similar to its provision, is nowhere to be found. I  have m entioned 
the instances o f the newer legislation relating to the incom petency 
-arising out o f leprosy and difference o f religion, for the purpose 
■of showing that the E om an-D utch L aw  as it prevailed in H olland 
was not considered necessarily applicable in Netherlands India, 
inasmuch as the cases o f incom petency referred to were already 
part o f the R om an-D utch L aw  (see V oet, 23, 2, 26, and V oet, 23, 2, 
28), and yet those points o f law were re-enacted b y  the legislative 
-authority o f Netherlands India. N ow it appears that the Statutes 
o f  Batavia were form ally adopted in Ceylon by  resolution of 
the Governor in Council on 3rd M arch, 1666, as shown b y  a 
statement to that effect in a m em oir  written by H eer Zwardekrwon, 
once Commandeur o f Jaffnapatam  in Ceylon and afterwards 
Governor-General o f Batavia. For this inform ation and an 
•explanation o f som e o f the contents o f the Statutes, as well as 
for an examination o f the Index to the P lacaats  o f Netherlands 
India, I  am indebted to the well-known D utch  scholar and 
Governm ent Archivist, M r. R . G . Anthonisz. W e know further 
that Ceylon was subordinate judicially and politically to the 
Governm ent o f Batavia, and as we shall afterwards find there was 
an  appeal from  the H igh  Court o f Justice in Ceylon to Batavia. 
Mr. B erwick, late D istrict Judge of Colom bo, and one o f the m ost 
em inent R om an-D utch lawyers of Ceylon, says: “  There is no
■doubt that the Batavian Statutes did have both judicial and 
political authority in Ceylon, though the precise nature and extent 
■of that authority is as yet som ewhat obscure,”  and in proof of 
■this he adduces an instance in which an article o f the Statutes of 
B atavia was expressly repealed in Ceylon. See note to his judg
m ent in the W olfendahl Church Case at page .84 o f part I I I .  o f 
G renier ’ § R eports for 1873. The authority o f M r. Cleghorn and 
C hief Justice Sir R ichard Ottley, w hom  I  shall hereafter refer to, 
is to the sam e effect. The upshot o f all this appears to m e to be 
that the P lacaa t o f 1674 did not prevail in Ceylon, and a marriage 
between adulterous persons was not forbidden.

W hen we com e to the question whether, even assuming that 
the law forbidding such marriages prevailed* am ong the D utch  
Burghers, it extended to the native inhabitants subject to the 
D utch  Governm ent, we are, I  think, on firm er ground. The D utch  
E ast India Com pany was a trading com pany, and it is a wSll- 
known fa c t 'th a t  the D utch, whether from  policy  or from  indiffer
ence, troubled them selves very little about the native inhabitants, 
■except* perhaps in the case o f the sm all num ber o f native Christians 
whc^Were in the service o f the Governm ent or resided in the forts, 
and left them m ore or less contem ptuously to them selves. The
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October 18 D utch, therefore, were not likely to extend to the native population 
in their integrity the personal laws by which they governed 
themselves, and least o f all their peculiar and strictly Christian 
views of the marriage relation. Accordingly we find that native 
customs and usages were recognized, and that, even when Roman- 
D utch Law  was in any degree applied, it was so applied with such 
modifications and qualifications as were suitable to the people.

The Statutes of Batavia above mentioned, according to Mr. 
Cleghorn and Chief Justice Sir Richard Ottley, were in operation 
in Ceylon under the D utch Government. Mr. Cleghorn was 
Secretary to Government in the very early days of the British 
occupation, and appears to have been entrusted with the task o f 
making an inquiry into the Dutch administration of the Island. 
H e wrote a report known as “  Cleghorn’s M inute,”  dated 1st June, 
1799. The full report appears now to be not forthcoming, but long 
notes from it are now extant, and an extract therefrom I  find 
given in Pereira’s In stitu tes  of the h aw s of Ceylon, vol. I ., p. IS. 
(The date assigned in these In stitu tes  to the Statutes of Batavia is  
1749, which I  think is a mistake for 1642, apparently due to the 
fact that the. notes of the M inute erroneously make Cleghorn speak 
of the Statutes as having been issued “  half a century ago,”  
unless the reference is to a later edition of th e . Statutes.) For 
these notes from  M r. Cleghorn’s Minute see the Ceylon L iterary  
R egister, vol. V I ., p. 43. Now, Mr. Cleghorn’s account of the 
Statutes is : “  These statutes by altering and modifying the juris
prudence of H olland endeavoured to reconcile the Government 
of the Company to the spirit of the natives.”  This appears to m e 
further to support the view that the Rom an-Dutch Law  in its 
original integrity was not applied to the natives of the Dutch 
Settlements in the East. Mr. Cleghorn is a valuable authority on 
this point, and as Secretary to Government not only signed the 
Proclam ation of 23rd September, 1799, which conserved the law 
as administered under the former Government of the Dutch, but 
probably had m uch to do with the framing of it as well as of the 
Charter of 1801, which almost immediately followed.

• ’ '
Now, this Charter (clause 31) provided for the continuance o f

the jurisdiction hitherto exercised by the landraad in all suits, 
causes, and matters between natives, and further provided (clause 
32) that in the case o f the Sinhalese natives their inheritance and 
succession to property and all matters o f contract between them 
should b a  determined by the laws and usages of the Sinhalese. 
This Charter was repealed by the Charter of 1833, but the* above 
provision is im portant as indicative o f the sparing application o f  
the pure R om an-D utch Law  to the natives, for it is quite clear
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that this recognition o f native laws and usages was a continuation 
o f  the practice under the D utch  administration.

Sir Richard Ottley, Chief Justice o f Ceylon, in his replies to the 
R oyal Commission o f Inquiry o f 1830, after referring to various 
matters relating to the Courts and administration o f law, states: 
“  The customs o f the natives are likewise part o f the la w ,”  adding 
that as regards the M oham m edans and Malabars their custom s are 
to be found in the M oham m edan collections and in the Thesa- 
valam ai respectively. H e winds up the whole m atter thus: 
“  These laws therefore consist partly o f the R om an-D utch  Law , 
partly o f the custom s o f the natives, partly o f the local Statutes or 
Regulations enacted in the tim e o f the D utch  and also o f the 
B ritish .”  In  answer to a further question Sir R ichard Ottley 
said : “  There is a com pilation o f the laws in  force at the tim e o f 
the' conquest o f the Island, and m any m anuscript laws are 
deposited with the Keeper o f the D utch  R ecords .”  I  am  afraid 
these com pilations and manuscripts are not now to be found, 
and they have at least not been available to m e. The question 
No. 16 was significant, and was as fo llow s: “ Are they often 
referred to in the Courts, and are they enforced in cases where 
they deviate from  the provisions o f the R om an-D utch  L aw  as 
expounded by the D utch  com m entators?”  A nd his reply w as: 
' '  They m ust necessarily be adm itted as param ount to all 
authorities when applicable to the present state o f the Is la n d .”  
Sir Charles Marshall, then Puisne Justice and afterwards Chief 
Justice, in his report to the sam e Com m ission o f Inquiry, speaks 
o f the native laws and usages in the sam e w ay. These references 
are sufficient, though there are others, to show that in endeavour
ing to find what are “  the laws and institutions that subsisted 
under the ancient Governm ent o f the United Provinces ”  as regards 
the native inhabitants, we should not have recourse solely to  the 
Rom an-D utch Com m on Law , and m uch less to the Legislation in 
H olland enacted since the occupation o f Ceylon by  the D utch . 
As an illustration o f the practical application o f  the native laws, 
even since the British occupation o f Ceylon, I  m ay refer to a case o f 
1835 reported in M organ’s D igest, p . 57, where the Supreme Court 
remitted the case to the D istrict Court o f  Balutara for further 
consideration o f a point as to dowry and inheritance “  after 
consultation with those best acquainted with the Sinhalese law  of 
inheritance.”  I f  this were so in the case o f such a subject as 
inheritance, . m uch m ore would the R om an-D utch  L aw  give way 
to native laws and usages in m atters relating to personal status, 
rights, ,and disabilities. Accordingly we find Sir Charles 'M arshall 
saving (see M arshall’s Ju dgm en ts, p .  391) that “  on  all questions
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arising between natives on matters of property, inheritance r 
marriage, legitimacy, or any other civil rights, if there be no express- 
legislative enactments on the point in dispute, the Court must 
decide according to the customary law, and for that purpose must 
inquire into the custom not only of the districts but also of the 
class to which the litigants belong and again he says (p. 396} 
that even as regards the maritime provinces “ the native inhabi
tants are so far to be excepted from the operation of the Roman- 
D utch Law  that in questions of inheritance, marriage, and other
subjects connected with national usages............it is those customs
and not the Law  of Holland that ought to prevail.’ ’ I  do not say 
that from these authorities or any other source of information a 
particular native custom authorizing the marriage of adulterous 
persons can be shown to have existed, but I  think they fairly lead' 
to the conclusion that the peculiar and narrow view of the Dutch 
on this subject was unsuited to native ideas of the tim e; that the 
legislation o f H olland was never applied to the native inhabitants, 
the vast bulk o f whom  were non-Christian; and that the burden- 
of proof, if I  may so put it, is on those who assert the contrary.

I f  such then was the distinction in . the law as it was applied to  
the D utch or Burghers themselves and the native inhabitants, we 
find a corresponding distinction in the constitution and jurisdic
tion o f the Courts of Law. I  take the following particulars from 
Cleghorn’s M inute and Sir Richard Ott-ley’ s replies already 
mentioned. Under the D utch , Government there was first the
H of van  Ju stitie , ■ or the Court of Justice, which exercised juris
diction over Europeans and their descendants and over the. native 
Christians residing in the Forts, with an appeal from its decisions, 
to Batavia, but as, according to Mr. Cleghorn, “  a few individuals ’ ’ 
only among the Sinhalese ■ and Malabars were Christians, it may 
be said that this Court was intended practically for the Dutch and 
the Burghers alone. Then there was the Landraad, or Country 
Council, for the determination of suits where the natives were 
concerned, with an appeal to the H of van  Ju stitie . Besides these 
Courts there was a W eeskam er , or Orphan Chamber, for the
administration o f orphans’ property for the Dutch and their
descendants, and a separate B oedelkam er  for the estates of the 
orphans of natives. Further, it is interesting to note that the 
Ifandraads were com posed largely of native officials. For instance, 
the Landraad  o f Colom bo consisted o f the Dissawa (who was
President), the Fiscal, the Chief of the Mahabedde, the Thombu 
Keeper, the Maha Mudaliyar, and the Mudaliyar of the Dissawa. 
These were the permanent judges, but it appears that sometifiues a 
few  other persons were selected from among the junior merchants
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■and bookkeepers to act as judges occasionally. The permanent 
judges, excepting the Dissawa and perhaps the F iscal, were 
native officials, and without any professional knowledge o f the law. 
I t  would be strange if this singular Court knew or were able to 
apply the intricacies and refinemets o f the R om an-D utch  Law  
to  the native inhabitants o f the Island.

Assuming, however, that the prohibition of marriages between 
persons who have com m itted adultery extended to the natives 
under the D utch  rule, there remains the question whether it 
continued to have any operation under the British Governm ent. 
To begin with, after the British occupation adultery ceased to be 
a  clim e. I t  has been held that, as the result o f the early P rocla 
mations and the Charter o f 1801 the whole o f the D utch  criminal 
jurisprudence was swept away. See R egina v .  John M endis, 
5 S . C. G. 47. The opinion o f Chief -Justice Sir H ardinge Giffard 
therein cited (R am anathan’s R eports, 1820-1833, p . 80) was based 
upon a principle which has a material bearing upon the present 
inquiry; for the em inent Chief Justice, who was dealing with the 
privilege o f a witness from  arrest, after referring to the Charter 
o f  1801, which authorized “  such deviations, expedients, and useful 
alterations (from  the B om an-D utch Law ) as shall be either 
absolutely necessary and unavoidable or evidently beneficial and 
desirable,”  proceeded as fo llow s: ‘ ‘ Such deviations, expedients,
and useful alterations have been introduced in a variety o f ways, 
som e by Regulation of Governm ent; som e by this Charter itself 
and the two later Charters. Some have becom e absolutely neces
sary and unavoidable, and others have been so evidently beneficial 
and desirable as to have been adopted as a m atter of course.”  In  
this and other passages in the judgm ent the Chief Justice was 
defending the Supreme Court from  the im putation that the Rom an- 
D utch Law  was being disregarded and superseded by  the deci
sions o f the judges. H e  therefore appealed to the obvious 
intentions of the Charter and the early Proclam ations, and he 
showed b y  examples that m uch o f the R om an-D utch L aw  was 
impliedly, though not expressly, repealed.

In  the light of the principles enunciated i n ’ the above judgm ent 
it is important to notice the actual legislation on the subject o f 
marriage. The Charter o f 1801, which established the Supreme 
Court o f Judicature, conferred jurisdiction on that Court over ’ all 
testamentary and matrim onial causes (section 52), and provided 
that in regard to the D utch  inhabitants those causes shou ld*be 
detenuined according to the D utch  L aw  as it prevailed at the tim e 
of l i e  British occupation, and in regard to the British and E uro
peans according to the Ecclesiastical L aw  exercised in the D iocese
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Court from  exercising jurisdiction in matrimonial causes in respect 
o f the natives o f the Island, but it did not provide what law should 
be administered in the case o f natives and by what Court. T he 
omission was supplied by the Proclamation of 10th November, 
1802, by which the jurisdiction in matrimonial causes, in the 
case o f natives was assigned to the Provincial Courts (correspond
ing to the old Landraads), and it was further provided that all 
such matrimonial causes, contests, suits, and business should b e  
determined' according to the laws and usages of the native sect or 
caste o f the parties. The Charter and Proclamation above referred 
to were repealed by the Charter of 1833, but I  do not think it is 
too m uch to say here that early British legislation followed closely 
the Dutch administration, and that here again we are furnished 
with an indication that the Rom an-Dutch Law  of Marriage was not 
extended to the native inhabitants.

I  need not refer to the other legislative enactments prior to the 
Ordinance No. 6 of 1847 and the amending Ordinance No. 13 
of 1863, which are the Ordinances applicable to the marriage 
between Sinno Appu and the first defendant. The sections m ost 
discussed at the argument were sections 31 and 55 of the former 
Ordinance. The grammatical construction of section 31 seems to  
m e to involve the necessity o f holding that the Legislature 
considered a marriage between persons who had previously 
com m itted adultery, was “  a legal marriage,”  and in this section 
“  legal m arriage,”  I  think, means a valid marriage hot only 
in respect o f formalities, but also in respect of com petency
of the parties to the contract. It  is noticeable that neither o f
these Ordinances expressly conserves the Bom an-Dutch Law in 
matters not provided for, but m uch is made of section 55 of the 
Ordinance' No. 6 of 1847, which declares that the Ordinance 
does not profess to declare the whole law of marriage, and enacts 
that ‘ ‘ the law o f marriage shall be deemed and taken to be the 
same in every part of the Island in which the Ordinance shall
com e into fox-ce as it was therein before such time, except in so far
as such law shall conflict with the provisions of the Ordinance.”  
I t  is argued that this section was intended to preserve the Roman- 
Dutch Law . I f  so, why did it not say so in so many words, and 
why was it necessary to provide for it in this round-about fashion? 
I  think this section is capable of a simpler explanation. The 
OrGinance on the face o f it is a general Ordinance applicable to all 
persons throughout the Island, and did not provide, as the. later 
Marriage Ordinances did, that i t .  should not apply, for instance*' to  
Kandyans and Mohammedans, and it seems to m e not unreasonable
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to suppose that the section intended to conserve the special laws 
applicable to such persons. I  am  the m ore inclined to  think so, 
because, when Ordinance No. 18 o i 1863, whioh was to  be read as 
one Ordinance with the Ordinance N o. 6 o f 1847, expressly excluded 
Kandyan arid M oham m edan marriages from  the operation o f the 
Ordinance, section 55 o f the Ordinance 6  o f 1847 was found to 
be no longer necessary and was accordingly repealed. Otherwise, 
how is the repeal to be explained when the very argument is that 
this section was intended to preserve the R om an-D utch L aw ? 
Further, if  the argument is valid, then it seems to m e to  follow  
that the Rom an-D utch L aw  o f Marriage was swept away in  1863 
by the repeal o f the section. The consequence o f either view  o f 
section 55 o f  the Ordinance N o. 6 o f 1847 is that at the date o f  the 
marriage between Singho Appu and the first defendant the Rom an- 
Dutch Law  was no longer in force and that their marriage was 
therefore valid.

Moreover, if once you  adm it the incom petency arising from  
previous adultery to exist, it appears to  m e that you  m ust 
admit m uch m ore. F or you m ust adm it that Christians cannot 
marry Jews, M oham m edans, or H eathens, and that lepers cannot 
marry healthy persons, inasm uch as these and other cases are 
mentioned by  . V oet and Vanderlinden as prohibited marriages. 
B u t I  do not suppose that these marriages w ill be so regarded now 
under our law. I t  m ay how ever be said that the R om an-D utch 
Law  relating to these prohibited cases has been im pliedly repealed 
or has fallen into desuetude. B u t i f  you  once begin thus, I  do not 
know where you  can stop or w hy you  should draw the line at the 
law prohibiting marriage betw een persons guilty o f adultery.

In  this connection it is worthy o f notice that while, since the 
decision under consideration in 1897, several cases have been 
brought in our Courts on the footing o f the law declared in that 
decision, there is no single discoverable case touching this point 
throughout the whole o f  the preceding century o f British adminis
tration, and I  think the doctrine o f desuetude can be applied to 
this point o f R om an-D utch L aw  with as m uch fo?ice as to any other. 
Nor does the holding o f the Privy Council in the L e  M esurier Case 
(64 L . J . P . C. 97), that the m atrim onial law o f European residents 
in Ceylon is the R om an-D utch  Law , m ilitate against the suggestiop 
that the R om an-D utch L aw  on this particular point does not prevail 
in Ceylon. In  the first place, the Privy C ou n cil. judgm ent w os 
concerned with the question o f  jurisdiction only, and in 2he next 
place 3the Privy Council only decided generally that b y  reason- of 
the Proclam ation o f 23rd Septem ber, 1799, the “  laws and institu
tions ”  under the D utch  Governm ent prevailed in C eylon, but d id  
6 -
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to deal with the question whether any o f them has been impliedly 
or expressly repealed or has fallen into disuse.

I  regret that I  have dealt with this matter at such length, but 
I  have considered that I  should fully state the reasons for the 
opinion which I  have formed. The reasons I  have given lead me 
to the conclusion that the jnarriage between Sinno Appu and the 
first defendant was not invalid under our law, and that the first 
defendant and the fourth and fifth defendants are legitimate heirs 
of Sinno Appu and entitled to succeed to his estate along with 
the first plaintiff, and I  am for setting aside the appellate judgment 
of 10th M ay, 1900, with costs in both Courts, and for sending the 
case back to be dealt with on that footing.
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