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Admiralty jurisdiction - Applicable law  during the period 2 .7 .79  (coming 
into force o f the Judicature Act o f  1978) and  31.10 .83  (coming into force o f  
the Adm iralty Jurisdiction Act o f 1983) - Claim relating to carriage o f  goods 
in a  ship - Jurisdiction o f  the District Court - Section 19 o f  the Judicature  
Act. No. 2 o f  1978.

The plaintiff - respondent (the plaintiff) w as a  m anufac tu rer and  exporter 
of ceram ic tiles and the defendant - appellan t (the defendant) w as the 
licensed shipping agent of the vessel MV Falak. The defendant obtained 
from the C entral Freight B ureau shipping space for the  plaintiff on the 
said vessel sailing in Ju ly  1979 for approxim ately 340 m etric tons of 
ceram ic tiles. Thereafter, on the invitation of the defendant, 333 - 31 
metric tons of ceram ic tiles belonging to the plaintiff were loaded in MV 
Falak. Soon thereafter the plaintiff becam e aw are th a t the vessel was 
incapable of moving on its own steam  and  w as u n d er a rre s t in conse­
quence of an  order m ade by the Admiralty High C ourt of Colombo. The 
plaintiff prom ptly moved the High Court and  in consequence of an  order, 
obtained from court, m anaged to get the cargo offloaded from the vessel. 
The p lain tiff claim ed th a t the operation  of off loading cost him  
Rs. 3 3 3 .310 /=  . The plaintiff alleged th a t a t the time accepted for loading 
the defendants were aware th a t the sh ip  w as u n d er seizure on a  court 
order and th a t its agents and servan ts fraudulently  or negligently failed 
to notice th a t fact to the plaintiff. The plaintiff filed an  action in the 
D istrict C ourt and obtained judgem ent for the recovery of the sum  of 
Rs. 333 ,310 /= . The action w as filed on the 13th Ju ly  1979 after the 
Ju d ica tu re  Act. No. 2 of 1978 cam e into force on 2 .7 .79 and  before the 
Admiralty Ju risd ic tion  Act, No. 40 of 1983 w as b rough t into operation on 
1.11.83.
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Held :

1. The High C ourt sitting  in the Judicial Zone of Colombo had adm iralty 
ju risd iction  during the period between 2 .7.79 and 31.10.83 in terms 
of section 13 (1) of the Ju d ica tu re  Act read with section 3 (2) of 
the A dm inistration of Ju s tice  Law No. 44 of 1973 which had not 
been repealed by the AJL and  which kept in force the Admiralty Rules of 
1883.

2. Section 13(1) of the Ju d ica tu re  Act does not confer exclusive 
ju risd iction  on the High Court in Admiralty matLers. In England an 
aggrieved party  may in stitu te  proceedings in the Q ueens Bench Division 
in respect of certain  m atters within adm iralty jurisdiction. Similarly, the 
D istrict C ourt had concurren t jurisd iction  to hear and determ ine the 
plaintiff s action which entailed consideration of a contract of carriage of 
goods in a ship. This view is supported by the wording of section 19 of 
the Ju d ic a tu re  Act.
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DHEERARATNE, J.

At th e  time m aterial to th is action the  plaintiff - respond­
en t (plaintiff) w as a  m anufactu rer and  ah  exporter of ceram ic 
tiles and the defendant appellan t (defendant) w as the  licensed 
shipping agent of the vessel MV Falak. The plaintiff requested  
the C entral Freight B ureau  (CFB) for allocation of shipping 
space on a vessel calling on the ports of Doha and  Q uatar for 
approxim ately 340 m etric tons of ceram ic tiles. On the 
strength  of represen ta tions m ade by the defendant to the CFB, 
the CFB informed the plaintiff th a t shipping space w as avail­
able on MV Falak sailing in Ju ly  1979. The defendan t th rough 
its servan ts or agents, too informed the plaintiff th a t the said 
vessel w as ready to accept cargo for shipping and  to m ake 
available the cargo for loading. Accordingly, 333-31 m etric 
tons of ceram ic tiles belonging to the plaintiff were loaded on 
mv Falak. Soon thereafter, the plaintiff becam e aw are th a t the 
vessel MV Falak w as incapable of moving on its own steam  and 
was under a rre s t p u rsu a n t to an  order m ade by the Admiralty 
High Court of Colombo. The plaintiff prom ptly moved the High 
Court and in consequence of an  order obtained from Court, 
m anaged to get the cargo offloaded from the vessel. According 
to the plaintiff, the operation of off loading cost him  a sum  of 
Rs. 333 ,310/= . The plaintiff alleged th a t a t the time the cargo 
was accepted for loading, the defendant w as fully aw are th a t 
the ship w as under seizure by order of C ourt and  th a t its 
servants and  agents fraudulently  or negligently failed to notify 
th a t fact to the plaintiff. The plaintiff thereafter filed th is action 
against the defendant in the D istrict C ourt of Colombo seeking 
in ter alia the recovery of the said sum  of Rs. 333 ,310 /= . The 
D istrict Court gave judgm ent in favour of the plaintiff and  on 
appeal by the defendant, the C ourt of Appeal affirmed th a t 
judgm ent. The defendant has  now appealed to th is Court. If 
one were to look a t the n a tu re  of the p la in tiffs  cause  of action, 
it is a  claim arising ou t of an  agreem ent relating to carriage of 
goods in a ship  or to the use  or hire of a  ship, w hich a ttrac ts  
adm iralty  law. An action founded on the law of delict could fall 
w ithin such  a  claim. See Antonis P Lemos (HL)111-
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The only m atter, argued before us. quite rightly too. was 
the interesting question as to w hether the District Court had 
jurisdiction to hear and  determ ine the action of the plaintiff 
as an  action based on delict or w hether the High Court of 
Admiralty had  exclusive jurisdiction as an action relating 
to adm iralty law. It is m aterial to observe in this connection, 
th a t the action was filed on 13°' Ju ly  1979. before the Admi­
ralty Jurisd ic tion  Act of 1983. currently  in force, cam e into 
operation. It is unnecessary  for the decision of this case 
to trace the history of the Admiralty jurisdiction of this 
Island: th a t has  been adm irably done by the Court of Appeal 
in the case of Mohamed Saleh Baw azir  Vs. MV A yesha  Ex 
Pardesi and  ano ther12’- In order to exam ine the state of 
adm iralty law th a t w as applicable to Sri Lanka, a t the time the 
p resen t action w as filed, nam ely on 13"' Ju ly  1979, some 
reference to the legislation on the subject enacted earlier, 
becom es necessary.

Rules were m ade by the Order in Council dated 23.8.1883 
un d er the Vice Admiralty C ourts Act 1863 of the UK and were 
m ade applicable to th is Island by G overnment Gazette of 
7.12.1883. Subsequently , the local Ceylon courts of Admi­
ralty O rdinance No. 2 of 1891 was enacted and by virtue of 
section 23 of th a t O rdinance, the adm iralty rules already 
prom ulgated were kep t alive. (These rules were later repro­
duced in Volume I of the 1956 Subsidiary Legislation). The 
A dm inistration of Ju stice  Law No. 44 of 1973 (AJL). by its 
subsection 3 (1). repealed am ong several enactm ents, the 
Ceylon C ourts of Admiralty O rdinance, b u t by its subsection 
3 (2), all rules in force relating to the exercise of jurisdiction of 
C ourts estab lished  un d er the several enactm ents repealed by 
th a t Law, were kept in force. Section 54 of the AJL defined 
"adm iralty ju risd ic tion” to m ean "unless otherwise provided 
for by w ritten law the  adm iralty jurisdiction for the time being 
of the High C ourt of E ngland.” This provision attracted  the 
application to Sri Lanka of the A dm inistration of Ju stice  Act of 
1956 of the United Kingdom (later substitu ted  by the Suprem e
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C ourt Act of 1981). The Ju d ica tu re  Act No. 2 of 1978 of Sri 
Lanka, by its section 62 repealed C hapter 1 of the AJL w hich 
contained section 54 b u t no t subsection 3 (2,) th u s  the 
adm iralty ru les of 1883 were kept in force. See the case of 
Mohamed Saleh Baw azir  (supra).

The Ju d ica tu re  Act No. 2 of 1978 is the source of the 
ju risd ictions of the several C ourts of F irst Instance. S ubsec­
tion 13 (1) reads "Admiralty ju risd iction  is hereby vested in the 
High C ourt and  shall be ordinarily exercised by a  judge of the 
High Court sitting in the jud icial zone of Colombo" (Proviso is 
omitted). Subsection 13 (2) reads "The adm iralty  ju risd iction  
vested in the High C ourt shall be as provided for by the law for 
the time being in force". By the repeal of section 54 of the AJL, 
the Ju d ica tu re  Act of 1956 of the United kingdom  which 
specified "the adm iralty  ju risd iction  for the time being of the 
High C ourt of England", ceased to be applicable to Sri Lanka; 
and until the Admiralty Act No. 40 of 1983 cam e into force 
there was no law as "provided for by the law for the time being 
in force" in term s of subsection  13 (2) of the Ju d ica tu re  Act of 
1978. Was there any adm iralty  law in operation in Sri Lanka 
between the period 2.7 .79 (coming into force of the Ju d ica tu re  
Act of 1978) and  31 .10.83 (coming into force of the Admiralty 
Ju risd ic tion  Act No. 40 of 1983)?. This question was consid­
ered by this C ourt in the case of P.B. Umbichy Ltd., Vs. MV 
Shantha  Rohan!'3' which reversed the decision of the C ourt of 
Appeal reported in 1994 (3) SLR 54, the la tter of which held 
th a t there w as no adm iralty law applicable to Sri Lanka during  
th a t period.

In th a t case Mark Fernando J . sta ted  “section 13(1) vested 
‘adm iralty ju risd ic tion ’ in the High Court. T hat section, taken 
as a whole, is capable of 2 constructions. The first view is th a t 
adm iralty ju risd iction  is exhaustively defined by sub  section
(2), ie. a s  being such  ju risd iction  and  only such  jurisd iction , as 
is provided for by law for the time being in force; there being no 
such  law in force on 31.8.83, the High C ourt had  no ju risd ic ­
tion. However, section 13(2) seem s som ew hat w ider than  the
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usu a l (exhaustive) definition clause, which would have pro­
vided th a t adm iralty jurisdiction in section 13(1) 'm eans such 
jurisd iction  as is conferred on [or provided for] by the law of the 
time being in force.' Had there been a s ta tu te  which provided 
for adm iralty jurisdiction, such  s ta tu te  would have applied, 
even if section 13(2) had been omitted; to th a t extent section 
13(2) is superfluous. In any event, even if it be regarded as a 
definition clause, it is more in the na tu re  of an inclusive, ra ther 
th a n  an  exhaustive definition.

The 2nd in terpreta tion  is th a t ‘adm iralty jurisd iction’ in 
section 13(1) did have a  m eaning, independently of subsection 
(2); namely, the ordinary m eaning of the phrase considered in 
the context of the preceding one hundred  years; the special 
characteristic  of adm iralty jurisdiction, as commonly under­
stood, w as th a t it recognised an action in rem w herein a vessel 
could be arrested , or seized, as security for the satisfaction of 
the claim if successful; and  the na tu re  and extent of tha t 
ju risd iction  could also be ascertained  by a consideration of the 
powers conferred or recognized by the Admiralty Rules. That 
in terpretation , however, renders section 13(2) superfluous, as 
even w ithout it Parliam ent could la ter have am ended or added 
to the adm iralty jurisd iction  of the High Court.

1 have therefore to choose between an interpretation 
which renders section 13(1) a futility, and  another which 
renders section 13(2) superfluous. Considered in isolation, 
the first in terpreta tion  seem s more logical. But considering 
the history of adm iralty jurisd iction  and the purpose of the 
Ju d ica tu re  Act, one cannot discover a  legislative in tent to take 
away a ju risd iction  recognised for alm onst a century; and the 
fact th a t Admiralty Rules were kept in force contradicts any 
such  intention. The Ju d ica tu re  Act w as intended to ensure or 
regulate the  sm ooth working of the judicial system , and the 
alternative in terpreta tion  which will introduce uncertainty, 
friction or confusion into the working of the system  m ust be 
rejected (Shannon Realties Ltd., Vs. Ville de St. Michel 1924 
AC 185 192-3). Had section 13(1) stood alone, ‘adm iralty
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ju risd ic tion ’ would have had  to be given a m eaning, and  
there is no doubt th a t it would have included a  claim  for 
loss of or dam age to the goods carried in a  ship  or a claim 
arising out of any agreem ent relating to the carriage of goods 
in a  ship."

I am  in respectful agreem ent w ith the abovem entioned 
dicta of M ark Fernando J . However, I am  inclined to th in k  th a t 
the substan tive English adm iralty  law w as applicable during  
the period in question also for a different reason. The 
adm iralty  rules, as observed earlier were kept alive, which 
were m ainly procedural in natu re . Section 2 of the  Civil Law 
O rdinance No. 5 of 1852 (as am ended) reads “The law to be 
hereafter adm inistered in Sri Lanka in respect of all con tracts 
of questions arising w ithin the sam e relating to sh ip s and  to 
the property therein, and  to the ow ners thereof, the  behaviour 
of the m aster and  m ariners their respective rights, du ties, and  
liabilities, relating to the carriage of passengers and  goods by 
ship, to stoppage in tran s itu , to freight, dem urrage, in surance , 
salvage, average, collision between ships, to bills of lading, and  
generally to all m aritim e m atters, shall be the sam e in respect 
of the said m atters as would be adm inistered  in England in the 
like case a t the corresponding period, if the con trac t h ad  been 
entered into or if the ac t in respect of w hich any  such  question 
shall have arisen  had been done in England, un less in any  case 
o ther provision is or shall be m ade by any  enactm en t now in 
force in Sri Lanka or hereafter to be enac ted .”

I see no reason  why, during  th is period w here there w as no 
substan tive  enactm ent with regard to adm iralty  law, th a t on 
the application of the Civil Law O rdinance, the corresponding 
English Law did not apply to Sri Lanka. I find suppo rt for th is 
view from, the illum inating judgm ento f H.N.G. Fernando J . (as 
he then  was) in the case of The Government o f United S ta tes  o f  
America  Vs. The ship  “Valiant Enterprise™  Rejecting the 
argum ent, tha t section 2 of the Civil Law O rdinance, which 1 
have cited above, rendered inapplicable to th is Island, the
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decision of the Privy Council in Snia Viscosa Societa Nazionale 
IndustriaApplicazioniViscosa'Vs. The Ship Yuri M an/51. H.N.G. 
Fernando J . a t page 343 stated  "That provision only m eans in 
my opinion th a t th is C ourt m ust adm inister the substantive 
law which would a t the given time be adm inistered in the 
m aritim e m atters  by the High Court, provided of course tha t 
th is  C ourt has  aliunde the jurisdiction to en tertain  a su it in 
respect of the particu lar m atter involved." So m uch as regards 
the substan tive  law of adm iralty applicable during the period 
in question.

The relevent part of section 19 of the Ju d ica tu re  Act which 
confers the jurisd iction  of the D istrict C ourt s ta tes  "Every 
D istrict C ourt shall be a court of record and shall within its 
d istrict have unlim ited original jurisdiction in all civil, rev­
enue, tru s t, insolvency and  testam entary  m atters except such 
of the aforesaid m atters as are by th is Act or any other written 
law e x c lu s iv e ly  assigned by way of original jurisdiction to any
other court or vested in any other a u th o ri ty ......... " (emphasis
added) It could be observed th a t section 13 does not seem to 
confer exclusive jurisdiction to the High Court. Learned 
counsel for the defendant, quite forcefully contended, th a t we 
should  apply the ratio in the case of Hendrick Appuham y  V. 
John A ppuham y{6) He subm itted  th a t where the legislature 
has  provided for special m achinery to which a party should 
resort to in order to obtain  relief, he cannot resort to any other 
forum. In the in s tan t case, one canno t contend th a t any new 
rights have been created by adm iralty law. As Sansoni CJ. 
observed in th a t case “it seem s clear th a t special rights have 
been conferred by the Act [Paddy Lands Act] upon tenan t 
cultivators and  special liabilities have been imposed on land­
lords, quite d istinct from their com m on law rights and liabili­
ties. The Act m ake special provision for w hat is to happen in 
case of any breach  of the provisions. Most significant, for the 
purpose of th is appeal are the special rights conferred upon 
the te n an t cultivators w ith regard to the quiet and undistu rbed  
possession of their ex ten ts of paddy land and  their restoration
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to possession if evicted. It is clear th a t since the Act w as 
passed, the landow ner of a paddy land no longer h as  the 
freedom he previously enjoyed in regard to the use and  
occupation of th a t land or the m anner of dealing with it. His 
common law rights have been considarably  curtailed , no 
doubt in the in terest of good paddy cultivation and  the 
country’s food supply." There is no creation of such  new rights 
and  liabilities in the in s tan t case and  the .case of H endrick 
A ppuham y has  no application.

It would appear th a t even in the United Kingdom, un less 
a party desires to gain advantage of the procedure by way of 
obtaining an adm iralty  writ, he is free to invoke the ju risd iction  
of the Q ueen’s Bench Division to obtain  relief. B ritish Sh ip ­
ping Laws - Admiralty Practise by Hewson, Colinvaux and  Me 
GuffieVol. 1 (1964) page 43 sta tes , " Incases w here the plaintiff 
w ishes to sue  the English defendant, the  m ain  question to be 
considered is w hether, assum ing  th a t the  cause  of action is 
w ithin the list se t ou t in section 1(1) of the  A dm inistration of 
Ju stice  Act, 1956, any advantage is obtainable by issu ing  an 
Admiralty w rit.”

I shall pause  here to m ention th a t section 1(1) en u m er­
a tes  the several adm iralty  m atters  over which the C ourt has  
jurisdiction, one being “any claim arising ou t of any agreem ent 
relating to the carriage of goods in a  sh ip  or to the use or hire 
of a sh ip .”

The aforesaid au thority  con tinues “There are, of course, 
certain  m atters  w ithin Admiralty ju risd ic tion  of the  High C ourt 
which m ust be assigned to the Adm iralty Division, these 
normally being (a) the actions which come un d er the heading 
of “collision” and  (b) lim itation actions u n d er section 504 of the 
M erchant Shipping Act, 1894. The majority, however, of 
the various actions are w ithin the A dmiralty ju risd ic tion  in 
personam  of the High C ourt could be tried in the  Q ueens 
Bench Division.
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As will be observed later, there is no proceedure in an 
Admiralty action in rem  equivalent to th a t under Order 13. rule 
1 et seq: for obtaining judgm ent in default of appearance, or 
th a t under Order 19 rule 2 et seq: for obtaining judgm ent in 
default of defence (nor it is possible in Admiralty to apply for 
sum m ary judgm ent under Order 14. and  th is applies w hether 
the action is in rem  or in personam ). The equivalent in an 
Admiralty action in rem is an  application by motion for 
judgm ent in default under Order 75, rule 20. which m ust 
necessarily take longer. Consequently if urgency is im portant, 
it may be better to in stitu te  the proceedings in the Q ueen's 
Bench Division, provided th a t service of the writ can be effected 
and  effected quickly, in order to take advantage of the quicker 
default procedure where it is known th a t the defendant has no 
defence and  is unlikely to employ delaying tactics. On the 
o ther hand , if the cause of action is one which could be taken 
in either division and  the defendant has a ship or other 
property (usually cargo or freight) in th is country which could 
be arrested , the plaintiff by su ing in rem has the advantage of 
being able to effect service of his writ w ithout any difficulity or 
delay and  to obtain security for his claim at the very beginning 
of the action. This, however, is subject to other considerations 
which will be m entioned later.

If the in tended  plain tiffs claim is one which will involve 
a consideration of technicalities of the navigation of ships 
or the ow nership or the mortgage of ships, then  quite clearly 
the p la in tiffs choice would be the Admiralty Division. If. 
however, the  case is one involving a claim for loss of or damage 
to cargo, or entails consideration of contracts of carriage of 
goods in a  ship, or concerns a claim to recover a general 
average contribution, then  the choice may be to institu te 
proceedings in the Q ueen’s Bench Division and transfer to the 
Comm ercial L ist.”

I hold th a t the D istrict Court had  concurren t jurisdiction 
to h ear and  determ ine the p lain tiffs action. For the above
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reasons I affirm the judgm ent of the D istrict C ourt and  dism iss 
the Appeal. The appellan t will pay the responden t a  sum  of 
Rs. 2 5 ,000 /=  as costs of th is Court.

WADUGODAPITIYA, J . 1 agree.

BANDARANAYAKE, J . 1 agree.

Appeal d ism issed.


