
CKATIAENT J .—Xamasirayam v. The Queen 7

[C oc r t  o f  Cr im in a l  A ppe a l ]

1 9 5 4  P r e s e n t: Rose C.J. (President), Gratiaen J. and  Sanson! J .

X A M A SIV A Y A M , A p p ella n t, a n d  T H E  Q U E E X , R e sp o n d e n t  

A ppl ic a t io n  X o . 35  

S . C . 2 0 — 3 1 . C . J a ffn a , 26,9-10

T ria l before Supreme Court—Indictm ent— Power of Judge to quash it— Power of 
Judge to stop a case— Effect o ffailure to exercise it— Separate trial o f co-accused— 
Stage at which application fo r  it should be made— Crim inal Procedure Code, 
s. 231 (/).

An Assize Judge hr.s no power to  quash an indictm ent before the case for tho 
prosecution is closed merely beemisc lie anticipates thr.t tho cvidenco would 
n o t support the charge.

Although tho decision w hether or no t to stop a  er.so against an y  p a rticu la r 
accused person under section 234 (1) of tho Criminal l ’roccduro Codo rests 
prim arily with tho presiding Judge, an  erroneous decision th a t  ft prim a facie  
cc.so had been mndo ou t against an  accused person does n o t co n stitu te  an  
illegality which v itia tes tho tria l o f his co-accused.

Where an accused person desires to call, as a witness for the defence, ft person 
jo intly  indiciod w ith him , tho proper course for him to tak e  is to  inv ite  tho 
Judge a t  the outset to order separate  trials.

.A .P P L IC A T IO X  for leave to  ap p ea l aga in st a co n v ic tio n  in  a  tr ia l  
before the Suprem e Court.

G. E . C h illy , w ith  3 1 . 3 1 . K itm a ra k u la s in g h a m  a n d  V . R a tn a s a b a p a lh y ,  
fo r  tho accused  appellant-.

A n a n d a  P ere ira , Crown C ounsel, for the Crown.

3 Ia y  2 5 , 1954. Gr a t ia e n  J .—

T h e appellant and tw o  others w ere jo in tly  in d icted  w ith  th e  m u rder  
o f  a  ruan nam ed M. V a ith ilin gam  C hcttiar, tho case for th e  C row n b ein g  
th a t  tho appellant had d irec tly  com m itted  tho offence, w hereas th o  o th ers  
w ere vicariously  responsib le for w h a t ho had  d one in  p u rsu an ce o f  th o  

^ o n tm o n  in tention  o f  them  a ll. T h e  ap pellan t w as co n v ic ted  o f  m urder, 
Dut verdicts o f  acq u itta l w ere returned  in  favour o f  th e  o th er  a ccu sed . 
A t  th e  conclusion o f  the argu m en t w o affirmed th e  a p p e lla n t’s  c o n v ic t io n  
b u t sta te d  th a t th e  reasons for our decision  w ould  be p ron o u n ced  a t  a  
la ter  d a te . . . •

A fter  th e  .accused persons h ad  p lead ed  to  th e  in d ic tm en t, th e  ju r y  
w ere em panelled  and  Crown C ounsel opened  the case for  th o  p ro se cu tio n . 
C ounsel for th e  dofencc, w ho  a t  th a t  stago  represen ted  a ll th e  a ccu sed , 
th e n  m oved  th a t th e  ease a g a in st th e  2nd  and 3rd accu sed  b e w ith d r a w n  
i n  lim in e  from tho ju ry  because th e  op en ing  speech  for  tho C row n se em ed  
t o  in d icate th a t no ev id en ce o f  com m on in ten tio n  (th e  o n ly  su g g ested  
b asis  o f  liab ility ) w ould  be a v a ila b le .a g a in st them . T h is su b m iss io n  w as
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rightly  rejected  as prem ature, and the tria l then  proceeded . A  presiding  
judge has n o p ow er to  quash an indictment- m erely  because ho an ticipates  
th a t tho ev id en ce  w ould  not. support, th e  charge— E x  p a r te  D ow n es  h

D uring th e  tria l, arrangem ents wero m ade for th e  separate represen­
ta tion  o f  th e  2n d  and  3rd accused persons in  v iew  o f  a possib le conflict 
betw een th e ir  defences and that o f the appellan t.

A t tire closo o f  tho case for th e  prosocution , th e  learned judgo, 
w ho presum ab ly  considered at that stage th a t  th ere  w as a  case for each  
accused to  m ee t, called  for a dofenec. In  th e  courso o f  h is charge to  th e  
jury, h ow ever, — i.c ., after the appellant had led  som e ev idence and a fter  
the closing  sp eech es o f  Counsel—ho d irected  th em  to  return a  v erd ict  
acq u ittin g  tho  2nd and  3rd accused as thsro w as “ no  ev idence ” o f com ­
m on in te n tio n  aga in st them . H e also g a v e  them  ad eq uate and proper 
directions a s to  th e  on ly  basis on which tho co n v ic tio n  o f  th e  ap pellan t  
for m urder (or in  th e  alternative, a lesser offence) w ou ld  bo justified. .

Tho su m m in g-u p  w ith  regard to  tho case aga in st th e  appellant was freo 
o f m isd irection , and  tho verdict against tho ap p ellan t, w ho had not g iven  
evidence on  h is  ow n behalf, is not open to  criticism  as “ unreasonable 
The m ain  ground  o f  appeal was, how ever, in  th e  fo llow in g  term s :

“ B y  reason  o f  th e  fact that tho 2nd  an d  3rd accused  were held  
as accused  after th e  close of the caso for th e  p rosecu tion  w ithout being - 
discharged, as th e y  should have been, th e  ap p e llan t w as deprived o f  
h is r igh t to  call th e  2nd accused in to  th e  w itn ess b o x  to  establish  th e  
fa c t th a t  i t  w as h e  and not the appellan t 'who in flicted  th e  injuries on  
tho d eceased  in  accordance w ith  the s ta tem en t m a d e  hxj the 2 n d  accu sed  

to the p o l ic e . ”

Mr. C h itty  con ceded  that- an application  had  n o t b een  m ade either on  
b eh a lf o f  th e  ap pellan t or on behalf o f th e  2nd an d  3rd  accused  at the closo  
o f th e  ev id en ce  for th e  prosecution th a t there w as no case for the la tter  
to  meet-. N ev erth e less , he argued, it  w as th e  ju d g e ’s  d u ty  to  direct th e  
jury a t th a t  sta g e  to  return a verdict o f  " n o t g u ilty  ” in  their favour. 
W hile w e agree th a t  the decision w hether or n o t to  s to p  a case aga in st  
any particu lar accused  person under section  234  (1) o f  the Criminal 
Procedure Code rests prim arily w ith  th e  p resid ing  jud ge, wo certainty  
reject th e  v ie w  th a t  an erroneous decision  th a t  a  j i r im a  Jacie  case h ad  
been m a d e  o u t  aga in st an accused p erson  cou ld  ever constitu te an  
illega lity  w h ich  v it ia te s  the trial o f  h is co -accu sed . B esid es, a lthou gh  
the ov id en ce o f  com m on in tention  aga in st tho  2n d  an d  3rd accused in  
the prese n t  caso w as w eak, there was in  fa c t  su ffic ien t ev idence to  ju s t ify  
th e  d ecision  to  ca ll upon them  for their  resp ec tiv e  defences. In d eed , 
th e  u ltim a te  d irection  as a  m atter o f  l a w "’ th a t  there was n o  
ev idence ” a g a in st them  was unduly  favourable to  th em . B u t th a t  is  
not a circum stan ce o f  which tho appellan t has cause t o  com plain.

In  th is  v ie w  o f  the m atter, th e  entire fou n d a tio n  of the appellan t’s  
ground o f  a p p ea l disappears. I f  th e  ap p ellan t h ad  in tended  to  call 
th e  2 nd accu sed  as h is w itness, the proper course to  h a v e  adopted  w as 
to  ih v ite  th o  ju d ge a t  the ou tset to  order separato  trials. A rchbold.

‘ (1963) 3 li'. L. R . 396.
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{3 2 n d  E d n .)  p .  5 3  m en tion s, as one o f  the reasons w hich  w ou ld  ju s t ify  
a  d iscretion  to  order separate trials, a situ ation  whero one accused  porson  
d esires to  call for  th e  defence a  person jo in tly  in d icted  w ith  h im . X o  
su ch  ap p lication  w as m ado on  the a p p lican t’s  behalf, nor w as an  in tim a ­
tio n  m ade to  the presiding judge a t an y  stage th a t  th e  ap p e llan t m ig h t  
p o ssib ly  be prejudiced  (ns he now  says he w as) i f  th e  tria l took  a  course  
w h ich  w ould  preven t him  from  calling th e  2nd accused  as a  compellable; 
w itn ess to  su pp ort Ids defence. Indeed , th e  ap pellan t seem s to  be u n d u ly  
o p tim istic  in  assum ing th a t, i f  th e  2nd accused  had  im p lica ted  h im se lf  in  
t h e  w itness box a s th e  person w ho actu a lly  sta b b ed  th e  d eceased , su ch  
ev id en ce w ould  h a v e  been  “  in- accordance w ith  th e s ta te m e n t m a d e  b y  the  
2 n d  a ccu sed  to  the p o lic e  ” . W e h ave exam ined  th is s ta te m e n t on  w hich  
th o  ap pellan t had  apparent]}' hoped to  rely, and it  is  q u ite  clear th a t  th e  
2 nd accused  said  n oth ing to  th e  police w hich  eith er  im p lica ted  h im se lf  
■or exon erated  th e  ap pellan t o f  resp onsib ility  for th e  stab b in g .

F or  these reasons we m ade order d ism issing th e  ap peal an d  affirm ing  
th e  con v iction .

-o»
A p p e a l  d is m is se d .


