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mutendis cleuse - MNon compliznce by tho judges - Did they
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In purported compliance with Article 157 A (7) read
with® Article 165 and 169 (12) of the Constitution
as amended . by the Sixth Amendment which came into
force on 8th August 1983, the Judges of the Supreme
‘Court and Court of Appeal took the oath set out in
the Seventh'-Schedule'to tlie Bill before  another
judge of the Supreme Court the _Judges of which are
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also ex officio J.Ps in- terms of section 45 of the
. Judicature Act,well within the time linit of one
month stipulated.in the Bill and the Act.

In the course of hearing application No. 47 of 1983
on September 8, 1983 the question arose whether the
judges had made sufficient compliance with the
requirement of Section 157(A) of the Constitution
that the judges of the Supreme Court and the Court
of Appeal should take their oaths in terms :of . the
Seventh Schedule hefore the President. The aittings
vere thereupon ndjourned. - P

On the 15th September 1983 all the judges . received

fresh letters of appointment and took their oaths

under the 4th and 7th Schedules . afresh. on re—
sumption of the sittings the ‘questjion arose whetherx

the hearing should be de novo or merely - continued, -
The State argued that proceedings should be staxted’
‘de noéo'because the ‘judges had ceased to hold

office on 9th September , 1983 and had been

re-appointed afresh on 15th September , 1983, The

‘preoent bonch of nine 3uqqes was ccnstitute@ to

hear this question. '

"The questions for determination yere:HVhether}

(i)'the'audgea of the Supreme Court . and ‘the
Court of Appeal ceased to. hold. office in- terms
_of the. Sixth Amendnent to the Constitution,

(2) the requirement in Article 126 of the
.Constitution that a decision .be . made vithin
two months of the filing of . the vpetition is
mandatory or directory : T

'(3)‘the President's‘-act .of making a fresh
appointment of the Judges was an executive act
not questionable in.a Court -of Law;

(4) the Court is precluded from investigating



S . " Visuvalingam vs. Livanage -.205

e

+

" matters that happenéd prior  to the fresh
appointments made on the 15th September.

. Beld(Ranasinghe. J.and Rodrigo,Jidissenting):

"{(1) The. principles of interpretation that
.govern ordinary law are equally applicable to
the provisions of the "Constitution. Por the.
purpose of deciding whether a provision in a
Constitution is mandatory one must have regard
also to the aims, .scope and object of the
provision. The mere use of : the word “shall”
does not necessarily make the provision
mandatory. The provisions of Article 157(a)
" sub-article 7(a) of the Sixth Amendment which

. reguires. the bath prescribed therein to be
taken and subscribed before such person or
‘body if any as is referred to in the article.
pamely before His Ercelliency the President | is

_-directory and default does not. attract the

" sanction prescribed by Art;cle 165 of the
Constitution, .

".(2) Article 126 (5) of the Constitution which
states that the Supreme Court shall hear and
finally dispose of the application made under
that Article within two months of thz filing
‘of such petition is directory :only -and’ mot

- mandatory and failure by the Supreme Court to

- .dispose of the application within the pre-

....scribed period will not nullify the petition

.-0r the o:der. :

'A(3) Actions.of the executive are not above the
" law ‘and certainly can be questioned in a Court
' of Law, Article 35 -of the Constitution

provides only for the personal immunity of the
| President during his tenure ' of office from
- proceedings in any Court, The President  cannot
. be summoned ‘to Court to justify his actions.

But that is a far cxy from saying that the
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Presddent’s acks cannot be examined by a Gowrt .
of Law. Though she President is immwne from
proceedings in Gourt a party who iavokes whe
aets of the Presidemt in his support will have
%o bear the burden of demoastrating that sueh
acts of the Presidemt are warranted by law;
she seal of the President by itself - will mnot
be sufficient to discharge Shat burdea.

(4) (Per Samarxakoon, C.J.)
A month in terms of section 3 - of whe inter-
pretatioa Ordimance means “ecaleadar moash”™, A

- @salemdar month is reckoned mot by eounting. the

dexys but by looking at the ecalémndar. The space.
of time from a - day in one month to the dey
nwmerieally corresponding te that day im the
following month is a calemdar momth,

© (5} The phrase mutatis mutesdds meems with

neseesasy alteratdons ia poimt of desail.

(6) On applieation of the pr&ﬁcipiés governing

the interpretatica of ske phrases of nutstis

mutandis, the requiremeant to take she oath
before the Presideat is nmnot memdatory but
M reesory, ’ ' o

(7) The requirement to take the oath in terms
of the Seventh Schedwle within - one - month of
the date .of the coming into force of the- -§ixth: .
Anendnent was nandatory but this wis ' eomplied‘

‘with and therefore the Judgea did not cease to
‘hold office.
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'SAMARAKOON, C. J

Here is a classic example of the
uncertainties of litigation and the vicissitudes of
humsr affairs. The annals of the Supreme Court do
not record such a unique ewvent and 1 venture to
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: hope. there never will be such an event in the.
years to come. It behoves me therefore to set out
in detail the events that occurred in their
chronelogical order.

On the 29th July 1983 the President of the
Republic forwarded to the Chief Justice eight-
copies of a Bill eatitled "Sixth Amendwent to the
Constitution"” which the Cabimet of Ministers
considered urgent in the national interest ia terms

. of Article 122(1) of the Constitution. The Supreme
Court considered this Bill en the 3rd August and
tendered its advice on it to the President and the
Speaker. This Bill was passed by Parliament with.
some amendments and was certified by the Speaker on
the 8th August. Each of the Judges of the Supreme
Court took the oath set out in the Seventh Schedule
to the Bill before another Judge of the Supresie
Court. Similarly each of the Judges of the Court ef
Appeal took the said oath before another Judge of
the same Court. At this juncture I might mention-
that the Judges of the Supreme Court and Court of:
Appeal are ex officio J.Ps. in terms of section 45
of the Judicature Act. The ocaths of the Judges of
the Court of Appeal were taken on dates prior to
the 4th September, 1983, and ihe oaths of the
Judges of the Supreme Court vere taken before  3lst
August, 1983. They wvere all well within the time
limit of one month stipulated in the Bill and ‘the
Act.

‘I must now go back a few days.in point of
time. On the 22nd July, 1983, the Petitioners in
this case (Application No. 47 of 1983) instituted
this application against the  Respondents
complaining of an infringement of their fundamental
rights guaranteed by Article 14(1)(a) and (b) of
the Constitution. This application was taken up for
hearing by a Bench of five Judges of this Court on
8th September, 1983. The argument was not concluded
on that day and was resumed on the next day.
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Counsel for tne Petitioners .was -making: his

submissions when one of my brother Judges- who .was -
reading a copy of ‘the Act which-had reached wms .- -two,

days sarlier brought it ts my. notice . that the
provisions of section 157A of the Act- contained a
requirement that ‘the Judgses of - the .. Suprene.+ Court

and the Court of Appeal should take:their ioaths in-

terms of the Seventh Schedule before the President-

which in fact had not - been "dome- by any.-of. the .

Judges. The .Judges ‘of botk .Courts-. therefore

considered this matier and.wrote to. the: ‘President; .
inter alia that iu tcheir opinion the poriod of one

month expired at midnight on the same day (i.e. the:
9th.September) and that they were thus’ prepared - to. -
take their ozths. There was no- reply from the

President. However, I was informed by tbe Minister

of Justice that he had contacted the President on

this matter and he had been told that the President

had been advised by the Attorney-General - that the.
period -of -one monil: had expired on Lhe 7th., In .the-

result no oath could he administered. On Monday the

12th 1 was informed that -the Courts of -the . Supreme

Court and Court of Appeal and the Chambers of all
Judges bad been locied and barred and armed police
guards had been. placed on-the premises - to prevent
secess Lo thew. The Judges had  been effectively

jocked .out.: I ‘therefore .cautioned. some of my.
brother Judges. who had made ready to - attend.

Chambers that day not to do so. I referred to this

fact in my conversaiion with the Minister of

Justice oa the morning of Monday the 12th and he
while deprccating it, assured: me-that -he had not

given instructions ¢ the police t¢ take such-

action. 1 was made aware -on Taesday that the guards
had been withdrawn. This matter was referred to in
the ‘course of :the argument and. the Deputy

Solicitor-General informed the Court that -ic was-

the act of a "blupdering enthusiastic bureaucrat."”

fiee apologised on behall- of the official  and .

anofficial Bar. On the st day of hearing the

Deputy Selicitor-Ger:.-zi wichdrew the apnlogy and
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_subst1tuted instead an expression of regret. The
identity ‘of the blundering bureaucrat was not
disclosed. to us. However his ohject was clear -
that was to prevent .the Judges from asserting their
rights. I must now revert .to  the chronology of
events.. On the 15th September all Judges of the
Court of Appeal and Supreme Csurt. received fresh
letters of appn1ntment commencing 15th ~ September.
Two oaths wers also adwinistered to each. One was
the oath .of office in terms of the Fourth Schedule
to the Constitution and the other was the oath in
terms of . the Seventh Scnedule to . the Sixth
Amendwent. '

The Bench of five Judges then sat on the
19th September to hear this application. Counsel
for the . Petitioners  vehemently objected to
proceedings de novo and contended that procecedings
sust continue from where it - stopped ~on- the 9th
September as ihe Judges had not cessed - to hold
‘office. I considered this a matter of the greatest
importance a2nd therefors rweferred 21l points in
“dispute to this Full Bench of nine Judges., The
following issues were raiseé for decision:-

1. Did the Judges of the Supreme Court and the
Court of Appeal cease to hoid office in terms
of the Sixth Amendmeat to the Comnstitution?

<. Is the requirement in Article. 126 of <the
Constitution: that a:decision -be made within
_two months of the filing of the petition
mandatory. or directory?

3. _Is the Pre81dent s act of maklng a fresh
,app01ntment ‘of the Judgeo an executive act not
._questlonable in a bourt of . law?

4. Is this Court précluded from investigating
matters that happened prior to the fresh
appointments made on the 15th September?.
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Issues 3 and 4 were raised, as prelimimary
ttjectlons by the Deputy Solicitor Gemeral, but we
decided to hear all issues and make one final:
order. The hearing on these issues commenced on the_
22nd September which is the final date for decision
if the provisions of Article 126(5) are mandatory.
I shall now proceed to . deal with the above_
mentioned issues. :

The first question to be decided is whether.

the Judges of the Court of Appeal and the Supreme

. Court ceased to hold office as a direct result of

the failure to observe the provisions of Article

157A of the Sixth Amendment read with Article

165 of tke Comstitution. The relevant provisions of
Article 157A read as follows:-

"(1) No person shall, directly or indirectly,
in or outside Sri Lanka, support, espouse,.
promote, finance, encourage or advocate the
establishment of a separate State withim the
 territory of Sri Lanka. '

(2) No political party or other association or
organisation shall have as one of its aims ox
objects the establishmemt of a separate State
withir the territory of Sri Lanka.

4600500000000t aRssTROOEES
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(7) Every officer or person who was or -
is required by, Article 32 or Article 53,
Article 61 or Article 107 or Article 165 or
Article 169(12), to take and subscribe or to
make and subscribe. an oath or. affirmation,
every member of, or person in the service of,
~a local authority, Development Council,
Pradeshiya Mandalaya, Gramodaya Mandalaya or

public corporation and every attorney-at-law
shall - :
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(a) if such officer or person is holding -
office on the date ot coming into force of
this Article, make and subscribe, or take and
subscribe, an oath or affirmation in the form
set out in the Seventh Schedule, before such
person or body if any, as is referred to in
that Artic¢le, within one month of the date on
which this Article comes into force;

(b) if such person or officer is appointed
to.such office after the coming into force of
this Article, make and subscribe or take amd
subscribe, an oath or affirmation, in the form
set out in the Seventh Schedule, before such
person or body, if any, as is referred to in
that Article, within one month of |his
appointment to such office.

The provisions of Article 165 and Article
' 169(12) shall, .mwtatis mutandis apply to, and
in relation to, any person or officer who
fails to take and subscribe, or make and
subseribe, an oaih or affirmsiion as reguired

by this paragraph", .

Article 107(4) referred to in sub-article (7)
stipulates that a Judge of the Supreme Court or
Court of Appeal shall not enter upon his duties of
office until he takes and subscribes an oeth -in
terms of the Fourth Schedule, before the President. -

" Article 165(1)of the Constitution reads thus-

"Every public officer, judicial officer and
every other person as is required by the.
Constitution to  take an oath or make an
~affirmation on entering upon the duties of his
. office, . every holder of an office required
under the existing law to take an official
oath and every person in the service of every
local authority and of every public
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corporation shall take and subscribe the oath

or make and subscribe the affirmation set out

in the Fourth Schedule, Any such public
officer,judicial officer, person or. holder of

an office failing to take and subscribe  such

oath or make and subscrlbe - such - afflrmation'
after the commencement of the Constltutlon on

or before such date as may be., prescrlbed by

the Prime Minister by order published in the
‘Gazette shall cease to-be in service ; or hold

office." S Dt

It is contended that the-failure ‘of the. Judges:

te take and subscribe- their  ‘oaths '.béfore the
President attracts ‘the sanction set out in‘Article
165 and thereby they ceased to hold office: It was -
submitted by the Deputy Solicitor-General that this
was a mandatory provision: while Counsel .for the
Petitioners contended that this was merely,
dl*ectory. B SR

It is said that ae a general ‘Tule
constlfuflonal prov131ons are mandatory unless by
express provision or by necessary mellcatlon, a
different intention is manifest. bom° cases even go
so far as to hold that all ° conStitutional
provisions are mandatory".( Bindra - Interpretatcica
of Statutes Edn.5 p. 860 ). But thlS .proposition is
too.widely- stated.. No doubt a Constltutlon is
paramount lgw,. to -the. aathorlfy of . which. . .all
subordinate laws. are, . and 1ndeed must be, -
referable. As such there is a blas'towards comnand.
-But over the years. this rigid 1nterpretat10n has
given way to a broad and  liberal approach A
Constltutlon is a "living and organic thing" ( . per
Gwyer C.J. In re Mbtor Splrlc Act’ (29).1It embodies
"the working prlnciplec for practlcal Government"
and its "provisions . carnot . be 1nterpreted and
crlppled by narrow technlcalltles per Mukharji, J,
_in Ramhari vs.Nilmoni Das. (1). The principles of
interpretation that govern ordinary law are equally
applicablc to the provisions of a Coastitution. For
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the purpcse of deciding whether a provision in a
Constitution is mandatory one must have regard also
to the aims, scope and object of the provision. The
mere vse of the word "shall" does not necessarily
make the provision mandatory. Subba Rao,J. in the
case of State of U.P. vs. Babu Ram (2) stated the
position thus- ' ' ‘
"When a statute used the word 'shall’, prima
facie , it is mandatory , but the Court may.
ascertain the real - intention of the
_iegislature by carefully attending to the
whole scope of the statute. For ascertaining
the real intention of the Legislature the
Court may consider, inter alia, the nature and
the design of the - statcte, and the
consequences which  would follow from
consiruing it the one way or the other, the
impact of other provisions whereby the
necessity of complying with the provisions in
question is aveided, the circumstance, namely,
that the statute- provides for a contingency of
the non~compliance with the provisions, the:
fact that the oa@on-compliance with the
provisions is or is not visited by scme
penalty, the serious or trivial conssquences
that flow therefrom, and, above all, whether
the object of the legislation will be defeated
or furthered."

The sole object of the Sixth Amendment is to.
prchibit the violation of the territorial integrity
of Sri Lanka and thereby -to preserve  a Unitary
State. With that end in view it dimposed penalties
which are set out in Article 157A (3)(5) and (6) of
the amendment. There was a category of officers and
persons vho were required by the Constitution to
take an oath in terms of the Fourth Schedule. Their
allegiance to a Unitary State was compellable.
Therefore 157A(7) required them to-take an oath . in
‘terms of the Seventh Schedule within a month of the
Arti€le coming into force on pain of losing the
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- office they hold." These are ‘no doubt mandatory

provisions. If they are not obeyed ‘the whole
purposé of the Sixth Amendment “will ‘be.: brought to
nought. But it-is argued that ‘the provision - which
requires the oath to be taken: before a partlcular
person is also mandatory, -and that the Jﬁdoes must
take their oattis before the President. A clue to
this-problem is to be found in Article 165(1) which
must be read mutatis mutandis with Article. 157A(7).
The Deputy Solicitor. General. stated that the only
pertinent portion .of Article 165(1) is that an
officer shall cease to hold office. He submitted
that the mutation ‘must be done' in this  manner -
delete all the words in-Article 165(1)- .except’ the
words "failing to. take and subscribe such oath or
make and- subscribe such affirmation" and the words
"shall cease to be in service or hold office" and
for those words that have been deleted-  substitute
‘the words. "Any such person or officer". So: that the’
mutabloa ‘results in the fol]ov1ng article ~ -

. "Any such person or offlcpr Falllng to take
~and subscrlbe such oath or make and subseribe
"such affirmanon shall cease to be 1p service
or hold oftlce..

I cannot-agree. Thls is not- a mutation but -a
mutilation of Article '165. The  major part of
Article. 165(1) is -thereby @ abandoned. Mutatis
mutandis means "with necessary alterations in point |
of detall" (Wharton s Law Lex1con) The precise
31gn1f1cance and the 11m1ts of the . effect. that
should be glven to the words was ' set - out. .in  the
case of Iburiel vs. Internal Affamrs Sbuthern_

’Rhode51a (3) as: fOllOWS‘— : -

<"Though the phrase ;mutatis ‘mitandis ~is not
infrequently used in statuytes and ' in other
legal documents, there seems to be a dearth of
authority as to “its precise significance, and
the limits of the effect which should be given
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to it. 'mutandum’, being the gerundive &orm 1 of
the Latin verb .muto, is, according to the
meanlng g1ven " to the grammatical term
'gerundive’ 1n the  Oxford 'Hew English
Dictionary','a verbal adjective, of the npature
of a passive participle, expressing the idea
of necessity or fitness'. The question,
therefore, arises vhether, in deciding as to
the effect of the expression 'mutacis mutandis’
the test to be appliad for the purpcse of -
ascertaxnlng 1n any partlcular case. what™ s&ve
‘mutanda’ is 'necessity' or 'fitness'. I think
the answer to this questicn wmust be <that

- mecessity is the test, and that copsideratioms’
of fitness are not sufficient to ZJustify a
change, as a__change which the soxpression
mutatis mutandis requires to be made, unless
they are so cogent as to establish necessity.
If fitness' in a less strict seénse,  i.e.,
fitness not sufficient- in degres to, show
necessity, were the test to be applied for the
purpose of ascertaining what changes - are’
required in order to give due effect %o
'putatis mutandis’' , a wide field would be
opened up for speculation in »sny cases where
this expression is used, and there would Be
. room-for great differences of opismion da to
whether particular changes were, or wera not,
fitting; with the result that in the case of
any provision taken from the context of one’
Act and applied for the purpese af another
‘mutatis mutandis’, there would be sexious

. risk of uncertainty as to how it was to be
.construed in the context of the #Act inks which

it "had been, 'so to-speaﬁa trangplanted,™.
ﬁ

-In the case of . Motilal Vi - Comissionsy of
Ihcome ‘Tax « «(4) the Court was called on to apply -

certain Rules of the Income Tax Appellafe Tribunal
of Bombay mutatis mutandis to the »provisions of
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. section 66 of the Income Tsx Act of 1922, Section
66(1) reads as follows:— ~

"Within sixty days of the date upon which
he is served with noticé of an order under
sub-s.{(4) of S.33 the’ assessee. .. .may, by
application in the prescribed  form, ......
require the Appellate~Tr1buna1 to refer to the
High Court any questxon of lav arising out of

~auch order, and the Appellate Tribunal shall
withis ninsty days "of  the recelpt of such
application draw up a statement. of the case
- snd refer it to the High Court.".

Rule 36 yrovzded that Rules 7 and 8. shall apply
MULRLIS" ‘wutandis. to . ap application under sub-
section 1 nf section 66. Rules 7 and 8 read thus -

"7(1) & memorandum of appeal to the Tr1buna1
shall be presented by the appellant in person
or by an agent tu the Registrar at ‘the -head-
quarters of the Tribuhal at Bembay, or to an
afficer authorised in this behalf by the
- Registrar, or sent by registered post
‘addressed‘to the Registrar or to such officer.

{2) 4 memorandum of .appeal sent by post ..under
sub-r, (1) shall .be -deeméd to have been
presented to the Registrar.......on “the day
on which it is received in the offlce of the

Trlbunal at Bombay..... = =~

8. The Reglstrar shall- endorse on ‘7every
menorandum of appeal the ‘date on, which it is
presented; Jor deemed to have been ' presented
under R 7." . -

The application requiring the Tribunal to refer
the matter to the High Court was .received on the
63rd 2ay and a plea in bar was taken. The Court
upkeid this plea and construed the rules thus -
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""(8) In reacing Rr.7 and 8 :mutatis sutandis:
every effort should be made to adapt every
part of these rules for the purposes of the
application. It is not permissible to leave
out any portion arbitrarily. The Rules do not
say that sub-r.{2) of R.7 should be left .out,
and hence every zffcit must be made to see
that that sub-rule also can be  adapted -
suitably. Reading Rr.7 and 8 in the light of
R.3€ we get the following result:

7(1; An applicaticn under S5,06(1) of the Act
shall be presented by the applicant ir person
or by an agent ¢to the Registrar.........or
sent by registersed post addressed to the,
Registrar..ou..e

(2) An application under 8§.66(1) of the Act
gsent by pozt under sub-r.{l) shall be deemed
to have been prezen*ed to the Registrar on the -.
‘day on which it is received in the offlce of
“the Tribunal in Bombay.......

8. The Registrar shall endorse on every
application under S.66(1) the date on which it
is presented.........It is true that the word
‘presentation' is not used in S5.66(1). But
when the legislature fixed a period of 60 days
in whlcn Lhe assessee (or the Commissioner)
may 'require’ the Tribunal te refer to a
question of law, the legislature certainly had
in mind a terminus ad quem of the periocd., It
is an elementary rule of construction of
- statutes that the  judicature ia their
interpretat;bn have to discover and act upon
the mens; or. sententia legis Normally, Courts
do not look beyond the litera legiss and in
this case it is not 1 1ecessary to do any more.”

The Court expressly refused to leave out
part arbitrarlly agd made only one alteration. Thu.s
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method was approved and repeated by Kapur J, in
K. M Yorks vs. 1.7.Commissioner. (5). He stated that
the phrase mutacis mytandis permitted- "only such
- verbal changes to be made in the rules mentioned in
Rule 35.as would make the principles embodied in
.these rules applicable to applications under sub- -
secflon (1) of section 66." This fact appears to
kave escaped theé notice of the draftsman of the
;o;xth Amendment. .
If necessity, and not fltneq$, be the test and if
"the principles of Article 165 are to be maintained
then the only changes in Article: 165(1) that can be
made are -

fﬁ.. To substitute "Sevénth Scbedule for the

words . “FoutfhfSthedule '
and ;

" 2. To substxtute thﬂ words "Wi&hzn one month
of the dste on whlcb this Artzcle comes into
force” . for the words after the commencement

,.of the Constitution on or before such date .as
. may' be prescribed by the Pripe M&nister by
.Order published in the Ghzette.,, ‘

" The Deputy Sclicitor General contended that " as
much as the form is important -the manner 'too is
‘ 1mp¢rtant . If importance is -a- -guide then -‘form,
panner and ‘time are‘all .important. But what the law
requlres 1o be dope is to apply the provisxons of

Articie 165 to Art1c1e 157A and .not -vice wversa. - -

There are three legal principles im Article = 365(1)
which have to be applled to the prov131ons of
'A§t1cle 157A They- aré =

(1) the oath,

(2) the time 1imit, and . .

(q) the ‘sanction, i.e. the loss :
of offtce,,

. There is ‘nothing else’ that-could be considered.
“ﬁe person before whom the’ oath is to be taken
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finds no place im the provisions of Article 165(1).
It is found only in Article 157A. There is
therefore no justification for the addition of . the
. words "before the President"™. Such an amendment can
be made by the Legislature only. In the result the
words "shall cease to hold office” .apply .only to
the failure to take the oath within one month and
has no application to the person before whor the
oath has to be taken. To my mind this is a clear
indication that. this last provas1on is - directory
and not mandatory.'There is ' .another - factor which
confirms me in this view. Article .165(1) is:one of
the Transitional ~Provisions eand in this case
applies tc persons who are holders of office and
“have already taken an oath' before entering upon
their doties and the cath in terms of the Seven;h
Schedule was merely meant to permit comtinuance in
office. Theé object of the Sixth. Amendment was to
pind the perscns te allegiance to'a Unitary  State
and to abjure separatism. This has been #chieved by
the form of the cath and to a ertaln extenf by the
time limit of cne month.

The Deputy Sclicitor Generzl copteuded that" the
oaths taken by the Judges before their fellow
Judges are not legally binding or valid even thoﬁgh
Judges of the Court of Appeal and Supreme Court are
ex-officio J.Ps. in terms of section 45 of. the
Judicature Act (Vide the Fifth Schedule). He added‘
that the requirement to take the oath . before the
President is mandatory. His reason for stating this
needs to be quoted verbatim: - . :

"The reason for thls is not ‘far - to seek.
The Head of .State as repository of certain
aspects of ‘the people's Sb?erexgﬂty has :a
constitutional obligation to . obtaln “from
the Judges their allegiancewThe personal;
allegiance which the Judges -owed to- ‘the:
Sovereign in the days of. the ‘Monarchy:- is’
continued to the present day where  the
allegiance is owed to the Head of the State as
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representing the State. .The Head of the State
is entitled tc ensure that the allegiance is
manifested openly and in his presence.”

This is a startling proposition. —Sovereignty of
the People under the 1978 Constitution is one and’
indivisible. It remains with the People., It is only
the exercise of certain powers of the Sovereign
that are delegated under Article 4 as follows:-

(a) Legislative power 1o Parllament

(b) Executive power to the President

(c) Judicial power through Parliament:
to the Courts.

Fundamental Rights (Article 4(d)) and Franchise
(Article &(e)) remain with the People and the
Supreme Court has been constituted the guardian of
~such rights, (Ylde Chapter XVI of the Constitution).
-I do not agrée with the Deputy Solicitor General
‘that thev?res;dggt has inherited the mantle of 'a -
Monarch and’ thatwaiiegiance is owed to him. The
oath in terms of the Fourth Schedule which the

‘Judges were required to take or affirm in terms of
Article 107(4) .swore alleglance to the Second
Republican Constitutlon :and  the Demotratic
Socialist Republic of Sr; Lanka. T cannot therefore
accept this reasonlng of ‘the Deputy Solicitor
General.

The next reason he gives is that a J.P. has
never been known to admlnlster_ a Constitutional
Oath, and Judges of the Superior Courts have always

.-taken their oaths before the President. Let mes deal
first with the first part of this argument.
Chapter VIII' of the Constitution deals “with 3
Cabinet of Mlnlster§>and the Dre51dent is a mncmber
of the Cabinet. It  ‘also provides for the
appointment of Deputy Ministers, a Secretary to the
Cabinet, and a Secretary = for each of the
Ministries. All of them must take an oca%h ir terms



Ec\t_ '\Vl's\u‘r_qllhgam vs. Liyanage. (Ssmarakoon, C. J.J -223

_ ¥
of the Fourth’Schedule before they enter upon their.
duties. (Vide-Article 53). No person is designated
to administer the oath., But such an oath to be
binding must be taken before a person recognised by
law as one empowered to administer a binding oath.
It has been customary for the Ministers and™ Deputy
Ministers to take the oath before the President who
is an ex-officio J.P. (Vide Fifth Schedule to the
Judicature Act). I presume the other officials also
are sworn into office by a J.P. The various Public
Officers appointed under Chapter IX are required to
take a similar oath (Vide Article 61). No person is
designated to administer such oath. For this oath
tc be binding it is sufficient if it is
administered by a J.P. Members of Parliament take
an oath before Parliament (Vide Article 63).
Parliament duly assembled is presided over by the
Speaker and in his absence by the Deputy Speaker or
the Chairman of Committees. Whoever is in the chair
administers the oath, He is 2n ex-officio J.P.
(Vide Fifth Schedule to Judicature Act). The Judges
take their oath before the President who is an ex-
officio J,P. and similarly the President takes his
oath before the Chief Justice or a Judge of the:
Supreme Court who are ex-officio J.Ps. It is not a
coincidence that they are J.Ps. They ate so
appointed for the reason that .they have a
constitutional duty to administer an oath. It- is
customary in this country to take oaths  before a
~J.P. or Commissioner of Oaths unless it is
mandatory to take it before a particular J.P. of
standing. Oaths required by Article 53 and Article
61 can be administered by any J.P. It is therefore
not correct to state that Constitutional oaths are
never administered by J.Ps. Judges of .the Superior
Courts have taken their oaths of office before the
President. Section 133 of the First Republican;
Constitution of 1972 did not require it. Artieéle
107(4) of the Second Republican Constitution of
1978 required it. But this, as I have already
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gtated, is not mandatcry in respect of the oath in
the form set out in the Seventh Schedule. In. the
circumstarices such an oath . taken befere a J.P,
empowered by law to administer an oath is a
perfectly valid oath.

The Deputy Solicitor General also referred us to
the provisions of section 12 of the Oaths and
Affirmations Ordinance (Cap.17) vwhich is a
- reference to Commissioners of Qaths. Section 12
authorises a Commissioner of Oaths to administer an
oath "in all cases in which an oath, -affirmation or
affidavit is commonly administered or taken before
a J.P." He seeks to interpret this prévision by
reference to the provisions of section 84 of the
Courts Ordinance. But this we are not permitted . to
do for the simple reason that the Courts Ordinance
was repealed., Sectjon 12 of Cap.l17 therefore stands
alone. What are the Oaths and Affirmations that are
commonly administered by a J.P.? We camnot look to
particular instances in a Statute. The words
“commonly administered” 1 understand to mean
"ordinarily administered" in day to day affairs of
the community. Many types of oaths are required by
law 2s well as by private business. It is commen
knowledge that ﬁhen any citizen desires to make  an
oath or affirmation he must necesgarily go--to a
J.P. or a Commissioner of Caths, unless the  law
expressly prescribes some other manner of making
such oath or affirmation. In the - absence of such.
-compulsion an oath' is taken .before a J.P. or
Commissioner of Oaths. It was not mandatory -for a
Judge to take the. oath in terms- of the Sixth
Amendment before the President. He was entitled to
swear or affirm in any other manner recognised by
the law, viz. before a J.,P. In the result 1 hold
that the Judges of the Court of Appeal and Supreme
Court did not cease to hold office in teims of
Article 165(1) of the Comstitution.

The next question to consider is the question of
the time 1limit of one month. Counsel For the
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" Petitioner has stated that -the opinion expressed by
the Judges in the letter to the President dated 9th
September stating that the 9th September was the
last date for taking the .oath in terms of the
Seventh Schedule was a considered opinion of :the
Supreme Court on a constitutional matter, and the
Supreme Court being the final authority on the
interpretation of the - Constitution, that opinion
was binding on all persons in the country including
the President. I am wunable to . accept this
proposition as correct, We did not sit as the
Supreme Court to consider and decide a disputed
constitutional issue or the interpretation of a
particular provision of the Constitution. We szt
with the majority of the members of the Court of
Appeal to discuss a matter arising out of our own
contract of service and expressed an opinion which
was personal to each of us. We had before us
information which showed that the Attorney-
General's opinion, as expressed to the Govermment,

considered the 7th September as the final date. We
werc of the opinion that the last day was the O9th
September° T now find that reither side was
correct. The final date appears to be the Bt

September. "Month" in terms of section 3(p) of the
Interpretation Ordinance (Cap.2) means "Calendar
month". A Calendar month is reckoned not by
counting the.days but by looklng at the Calendar.
"Thé space of time from a day in one month to the
day numerically corresponding to that day in the
following month is a Calendar month. " Burne vs.
Munisamy (6), 'The Highland Tea Company of Ceylon
Ltd. Vs, Jinadasa (6) and Dodds vs. Walker(8).

‘Before I deal w1th the preliminary issues 1
desire to deal with the issue raised on the time
limit of two months set out in Article 126(5) which
states that -the Supreme Court '"shall hear and
finally dispose of any petition or reference within
two months of the filing of such petition or the
Paking~of such reference”. The Deputy Solicitor-
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General submitted that this provision was mandatory
so that even a fault of the Court is no excuse.An!
examination of the relevant provisions of the'
Constitution indicates that this provision is
merely directory. Fundamental Rights .are an-
attribute -of the Sovereignty of the People. -The
Constitution-"commands~ that they ."shall be
respected, secured and advanced by all the organs
of Government and shall not be abridged, restricted
or denied save in the manner and to the extent .
(thereinafter) provided" (Article 4(d)). It is one
of the inalienable rights of Sovereignty (Article
3). By Article 17 every person is given  the right
to apply to the Supreme Court to enforce such right
against the executive provided he complains to
Court within one month of the infringement or
threatenred infringement (Article 126). These
provisions confer a right on the citizen and a duty
on the Court. If that right was intended to be lost
because the '‘Court fails in- its duty the
Lonstitution would have so provided. It |has
provided no sanction of. any kind in .case of such
failure. To my mind it was only an injunction to be
respected and obeyed but fell short of punishment
if disobeyed. I am of opinion that the provisions
of Article 126(5) are directory and not mandatory.

~—Any other construction would deprive a citizen of
his fundamental right for no fault of his. While I
can read into the Constitution. a duty on the
Supreme Court to act in a particular way I cannot
read ‘into it ‘any 'deprivation of a citizen's:
guaranteed right due to circumstances beyond\ his
control, . o .

I shall now deal with the two preliminary
-objections. The Deputy . Solicitor-General contends
that the Judges are estopped from denying that they
now function on a fresh appointment issued by the.
Pregident on the 15th September. ‘It is correct that
such letters of appointment were issued .to each
Judge on the 15th after two oaths were taken by
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each. They are the oath in terms of the Fourth
Schedule and the oath in terms of the Seventh
Schedule. Counsel for the petitioner contends that
an estoppel cannot operate because the Judges had
no choice as they had been locked out. There is no
doubt that Judges had been denied access to the
Courts and Chambers by a show of force. There is
also no gainsaying that this act has polluted the
hallowed portals of these Crurts and that stain can
never be erased. But it is unthinkable that Judges
should pend an excuse against-estoppel on the act
of a blundering bureaucrat. Prima  facie. Judges
would be estopped. They cannot both approbate and
reprcbate or to use a ‘''descriptive phrase” they
cannot blow hot and cold. Vide Lord. Atkin in
.Lissenden Vs. Bosch Ltd. (9) If it was as simple as

that then I vwould have had no hesitation in holiing
with the contention of the State. But this goes
much deeper. It is a constitutional matter and it
is contended that the Judges cannot decide whether
or not they were 'de jure Judges on the 9th
September and that they cannot decide any matter

. concerning their appointment as Judges. In short
they cannot 1look into facts that existed or
occurred before the 15th September. I have already
stated that the Judges did not cease to hold office
and therefore on the 15th September at the time
fresh letters of appointment were issued they were
de jure ‘Judges. Apart from the fact that there is.
no estoppel against a Statute there-is the larger
and more important issue vis "a vis _the Supreme

. Court. To deny it the right to rule on
constitutional issues is to deny the exclusive
jurisdiction conferred on the Supreme Court “in-
constitutional matters. What is pleaded as an
estoppel against the Judges is in reality an
estoppel against the Supreme Court. I have no
hesitation im dismissing the _.two preliminary
objections. '

. In view of the foregoing reasons I am of opinion
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Ehat the Judges of the Supreme Court and Court of
Appeal did not cease to hold office by reason of
" the provisions of Article 157A of the Sixth
Amendment. Further, that the limit of two months
prescrided in Article 126(5) is directory and. not.
pandatory. )

S. SHARVANANDA, J., ,

The matters referred to the Full Bench ‘involve
important questions which concern the jurisdiction,
dignity and the independence of the Supreme Court
and of the Court of Appeal of the Republic of .Sri
Lanka. In dealing with the questions we must keep
in mind that the objectivity of our approach itself
may incidentally be in issue. It is therefore in a
spirit of detached objective inquiry which is a
distinguishing feature of judicial process, that we
need to find an answer to the gquestions that are
raised. It is essential ‘to deal with the problem.
objectively and impersonally. If ultimately we come
to the conclusion  that the contention advanced
before us by Mr. Nadesan is erroneous, we will not
hesitate te. proncunce our determinaticn against
that submission. On the other hand if we ultimately
reach the conclusion that the proposition urged by
Mr. Azeez, for the Attorney-General cannot be
sustained, we will not falter to pronounce a
verdict accordingly.In dealing with problems of
constitutional importance and sigrificance it is
essential that we should proceed to discharge our
duty "without fear or favour, affection or ill-
will," and with the full consciousness that it is
our solemn duty and obligation  to -uphold the
Constitution of the Democratic Socialist Republic
of Sri Lanka (1978).

I agree with the Chief Justice, for the reasons
stated by him, that the provision of Article 157(A)
Sub-Article - 7(a) of .the Sixth Amendment which
requires the oath prescribed therein to be taken
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and subscribed before '"such person or btody, if
-any", as is referred to in that Article (Articie
137), namely before His Excellency the President,
is directory and not mandatory and a default
thereof does not attract the sanction prescribed by
Article 165 of the Constitution, and that since the
Judges of the Supreme Court and of the Court of
Appeal had duly taken the cath in the form set out
in the Seventh Schedule :& terms of the Oaths
Ordinance (Ch.17), "before another Judge of the -
respective Court, prior to the expiry of one wmonth
from the date on wvhich the Sixth Amendment came
into force, their failure to tzke their said oath
before the President did not result in their
ceasing to hold office on the terminaticn of the
said one month. In my view, the submission of the
Deputy Solicitor Cemcral t¢hat the Judges of the

" Supreme Court and of the CTourt of Appeal ceased to
hold office in terms of Arvicle 165{(1) of the
Constitution on mldnlght of 7th or of 8th day of
September 1983, is not well focnded and is
erroneous; there was no change in the legal status
of the Judges; the Judges contineued to .function
with all legitimecy as Judges de jure of the
respective courts, without any break, conceptually
or otherwise, from the 8th day of September 1983
onwards.

It was urged by the Deputy Solicitor General that
the Judges by accepting the fresh appointment
issued by the President on 15th September acquired
a new lease of life and are now  functioning in
pursuance of the said letters of appointment and
are estopped from denying that they derive their
authority from the fresh appointment and from
canvassing the propriety of the said appointment.

The Deputy Solicitor General founded his
argument on the fact that on 15th September 1983
the Judges accepted without protest fresh letters
of appointment dated 15th September 1983 from the
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President. He submitted: that this conduct is
explicable only on the basis that the Judges had
resigned themselves to the position that they had.
ceased to hold office and had elected to accept
from the President fresh letters of appointment. He
invoked the principle .that a . person . cannot
approbate and reprobate at the same time in support
of his proposition of estoppel.

The law of estoppel is satisfactorily stated in
Halsbury's Laws of England, 2nd Ed.Vol. 13 para 452
at page 400 in the following words :

- "Where one has either by words or - conduct
made to another a representation of fact,
either with knowledge of its falsehood or with
the intention that it should be acted upon,
or so conducts himself that another would as a
reasonable man, understand that a certain

_representation of fact was intended to be
acted on, and that other has acted .on such
representation and alters his position to his
prejudice, an estoppel arises against the
party vho has made the representation, and he
is not allowed to aver that the fact is
otherwise than he. represented it to be."

The pr1nc1p1e that a person may ' not approbate
and reprobate is a species of estoppel,intermediate
between estoppel by record and estoppel by conduct._

"The phrases ' 'approbating and reprobatlng or

"blowing hot and cold" must be taken to
express, first, that the party in question is
to be treated as having made an election from
which he cannot resile, and secondly, that he
will not be regarded.........as having so
elected unless he has taken a benefit under or
arising out of the course of conduct which he
has first pursued and with which his present
action is inconsistent" - Per Evershed M.R.,
(1950) 2 A.E.R. 549 at 552.
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"The doctrine of approbation and reprobation
requires for, its foundation, inconsistency of
conduct, as where a man, having accepted a
benefit given to him:- by a judgment cannot
allege the 1nva11dity of the Judgment which
confers the benefit"” - Lord Russel in fvans Vs«
Bartlam- (10).

"In cases where the doctrine of  approbation

and reprobation does apply, the . person

concerned has a choice of two rights e1the(\of

which he is at liberty to accept, but . not™
both., Where the doctrine does apply if the

person to whom the choice belgngs irrevocably

and with knowledge adopts the one, he cannot

afterwards assert the other,"” Per Lord Atkin

in Lissenden Vs. Bosch Ltd.,(9).

A person cannot adopt two inconsistent positions,he
cannot affirm and disaffirm; he is presumed to
waive one right and elect to adopt the other. 1hls
doctrine of waiver looks chlefly to the conduct ‘and
'positlon of the person who is sa1d to have waived
in order to sce whether he has "approbated”, so as
to prevent him from reprobating - whether he has
elected to get some advantage to which he would not
otherwise have been entitled, so as to deny.'him a
later ‘election to the contrary. N {

"This doctrine of estoppel by representation
forms part of the law of evidence and such
estoppel, except as a bar to testimony has no
operation or efficacy whatsoever. Its sole
office is either to place an obstacle 1n the
way of a case which might otherwise succeed
or to remove an impediment out of the way of
a case which might otherwise fail" Spencer
Bower -~ The Law relating to Estoppel- by
Representation -~ 2nd Edition pages 6—7

No cause of action arises upon an estoppel
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Tt only precludes a person from denyihg ‘the truth.
of some representation'previqusly made by him.

It may (if established) assist a plaintiff in
enforcing a cause of action by preventing a
defendant from denying the existence of some
fact, the existence of which would destroy a
cause of action.” Per Lord Russél in Nippon
.Monkwa Khbushlki .Kaisha vs, Dawson' 's Bank .
Ltd. (11) -

The representatlon re11ed upon as an estoppel
is, in itself no direct or affirmative evidence of
any title or right whatsoever; it can only be used
to prevent the opposite party from denying the
title or right. It cannot prevent a third party
from d01ng so, and therefore can confer no Ilegal
title. '

"It is true that a title by estoppel is only
good against the person estopped. and imports
from its very existence the idea that there is
no real -title at all. " Per "Farwell, L.J

- - 1
in. Bank of England vs. ulu,;é; {12).

The plea of estoppel raised by the Deputy
Solicitor General involves the admission that the
letters of appointment issued on 15th September, -do
not in fact confer or establish a 1legal title, .
though it is not open to the Judges who accepted
them to make that assertion. On this view of the
Deputy Solicitor General's argument, Mr. Nadesan
was justified in submitting that his client who is
a third party is not bound by this estOppel and
that it is open to him to demonstrate that the
legal authority of the Judges to function as such
Judges does not stem from the letters of
appointment granted on 15th September, but from
their original letters of appointment and that, at
all relevant times, they functioned de jure.
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Assuming that the acceptance of the letters of
appointment dated 15th  September, from the
President 1lends itself to spelling out a
representation, sufficient factually to support a
plea of estoppel by conduct (there are. diffi-
~culties in the way of such assumption) the.
question then arises whether such plea can be
sustained in law. This doctrine -of acquiescence,
waiver or estoppel is based on principles of
justice -and equity and hence is 1limited in its
operation.

Spencer Bower at page 140 sfa;es lucidly the
limits of the doctrine. )

"Just as it is a good affirmative defence to
an action on a contract that it cannot be
performed without directly contravening the
provisions of a statute and that, by enforcing
it or otherwise judicially treating it as
valid, any court would be sanctioning and
condoning such contravention, so also it is a
good affirmative answer to a case of estoppel
by representation that any closure of the
representor's mouth would result in a like
judicial recognition of, and connivance at a
statutory illegality. The private rights and
interests of the individual must yield in such
circumstances to the higher rights and
interests of the State. In accordance with-
these paramount considerations of public
policy, it has been held that no estoppel can
be allowed which will preclude the representor
from asserting and bringing to the -notice of
the Court the statutory illegality of such
acts, proceedings and instruménts as are
sought to be validated by the estoppel put
forward." :
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The law precludes a Court from allowing an
estoppel, if to do so would be to act in the face
of a statute and to give recognition through the
admission of one of the parties to a state’ of
‘affairs, which the law has positively declared is
not to subsist. A party cannot set up an estoppel
in the face of a statute. Thus a corporation on
which there is imposed a statutory duty to carry
out certain acts in the interest of the public
cannot preclude itself by estoppel by conduct from
performing its duty and asserting légal rights -
‘accordingly. See Meritims’ Eﬂectrxc Co, -Ltd. vs.
General Dsjries -Ltd.. (13) and Sbuthend—on»sea.
Corporation vs. Hodgson Ltd.(14). Given a statutory
obligation of an unconditional character it is not
open to a court to allow the party bound by that
obligation to be barred from carrying it out by the
operation of an estoppel. The question whether an’
estoppel is to be allowed or not, depends on
‘'whether an enactment or rule or law re11ed on is
imposed in the public interest or "on grounds of a
gederal public policy."

. {Ses Re & Bauxrap cy notice - Per Atkin L.J.(1924)
2 Ch. 76 at.97) 4

"The truth is that it can no longer be treated
as axiomatic that in the absence of explicit
language the Courts will permit a contracting
out of the provisions of an Act of Parliament
whefe that Act, though silent as to the
position of contracting out,  nevertheless is
-manifestly passed for the protection of a
class of persons who. do not negotiate from
.a. position of equal ' strength, but in-
‘whose’ well-being there is a public. as well
as a private interest. Such acts are not
necessarily to be treated'as simply "Jus pro
se introductum”, as "a private reredy and a
private right" which an individual member of
the class may simply bargain away by reason
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of his fre dom.of_cant;act".Pbr Lord Hailsham -
in Johnson vs. Moraton (15).

"Quilbet potest renuncisre juri pro se introducto"

. (any one may at his pleasure rencunce the benefit
of a stipuiztion or other right introduced entirely
in his own favour). This maxim has no application
in a matter where the public have an interest. See
Brooms’ Legal Maxims, 10th EZ. page 481,

"An 1nd1v1dua1 may renounce a lav made for his
specizl benefit." It was pointed out by Lord
Yestbury in Hunt vs. Hunt. (16), that the words
"pro se" were introduced into the maxim to - show
.that ne man can renounce a right of which his duty
te the public or the claims of society forbid the
repunciation. -

“The key, however to the interpretation of the
maxim lies, as Lord Simon of Glaisdale pointed
out in WNational Westminister .Bank Ltd. vs.
Halesowen Press Works Ltd., - (17), in
discovering whether the particular liberty or
right conferred by the statute or rule of Ilaw
is entirely for the benefit of the person
purporting to Tenounce it. If there is a
public as well as a prlvate interest, a
contrary Latln,maxim applies.

Per Lord Hailsham at page 47 of (1978) 3-
A.ERR. 37, (15)

It is clear that the rule expressed in <«he
maxim has no applicability if the matter of an
alleged private waiver is one in which the
public has an interest.

Article 107 of the Jonstitution of the
Democratic Socialist Republlc of Sri Lanka,
1978 provides :
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(1) "Every Judge of -the Supreme Court and

Court of Appeal shall be appointed by the

Pres1dent of the Republic by warrant under his.
_ hand.

(2) Every such Judge shall’ hold office during.
good ‘behaviour and shall not'be removed except
by'aa order of the President made ' after an’
address of Parliament, supported by a majority
- of the total number of Members of Parliament
(including those not present) - has been:
presented to the President for such removal on
the ground of ©proved misbehaviour or
incapacity.

Provided that no resolution for the
presentation of such an address shall be
entertained by the Speaker or placed on the
Order Paper of Parliament, unless notice of
such resolution is signed by not less than one
third of the total number of Members of
Parliament and sets out full particulars of
the alleged misbehaviour or incapacity.”

The main aspirations of the Constitution are set
down in its luminous preamble. Rule of ‘law is the
. foundation of the Comstitution and 1ndependeﬁceh of
the judiciary and :fundamental human rights are
basic and essential features of the Constitutionm.
It is a lesson of history -that the most valued'
constitutional ‘rights prersuppose” an independent
judiciary, through which alone they can be
vindicated. There can be no free society without
law, administered through an independent judiciary.
It is and should be the pride of a democratic

government that it maintains and upholds
independent courts of justice where even its own
acts can be tested. . The supremacy of the

Constitution is protected by the authority of an
independent judiciary to act as the interpreter of
-the ‘“enstitutiocn. So solicitous wecre the framers
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'of the Constitution to make the position of the
Judges independent and entrenched that they
invested them with the status of irremovability
save on the limited grounds and manner specifically
set out in its provisions. The Judges of the
Supreme Court and of the Court of Appeal, unlike-
Public Officers of vwhatever rank, do not - hold
office during pleasure. The Constitution endeavours
to secure the independence of the judiciary by.
setting up well-known mechanisms to assure their
security of tenure. The vital need of security of
tenure can scarcely be over-emphasised. It is
significant that the Article 107 appears under the
caption '"Independence of the Judiciary". A Judge of
the Supreme Court or of the Court of Appeal is
entitled to hold office until he attains the age of
65 or 63 respectively (Article 107(5)). He is not
removable by the Executive; the only way he can be
removed is by an order of the President in terms of
Article 107(2). Of course he may resign his office
~ resignation is a voluntary act different in
quality and is far from removal.

Article 108 provides that their salaries
shall be determined by Parliament and are charged
on to the Consolidated Fund and that the salary
payable to and pension entitlement of a Judge of
the said Courts shall net be reduced after his
appointment., It is manifest that these provisions
are designed to safeguard the independence of the-
Judges by affording them security of tenure, These
. provisiens have not been put into the Constitution
.merely for the individual benefit of the Judges;

they have been put there as a matter of public
policy. The security of tenure of Judges has been
vouched to the Judges, not only for their own
protection but for the protection of ~the State
itself, The framers of the Constitution had
considered it to be in the interest of the public
and not merely of the individual Judges that their
security of tenure should be sacrosanct and;
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sanctioned by the Constitution. The office of a
Judge has become a matter of status rather than a -
creation of a contract.,. A Judge of the Supreme
Court or the Court of Appeal can cease to held
office only in terms of the provisions of the

Constitution and not by operation of any rule of

“estoppel, In this' perspective the submission of the

Deputy Solicitor General that the Judges should be

deemed to have ceased to hold their office and to

have -elected on  15th September to accept fresh

letters of appointment appears to be jarring and is

untepable. The doctrine of estoppel invoked by - him’
is out of place in the area of constitutional

provisions. The provision of the Constitution that

confronts the estoppel represents a State policy to

-which the Courts must give effect. The interest of

the public, despite any rule of evidence as between

themselves that the Judges and the President may

have created by their conduct, is supreme. The

basic concept of judicial independence would be

exposed to very great jeopardy if rules of estoppel

are permitted to modify it. The Judges, once they

accept appointment under Article 107(1) of the

Coristitution are not free to contract out of the
provisions of the Constitution and waive the

constitutional protection which is warranted to

them in order to protect their integrity and

impartiality. Any such waiver is null and void.

Hence no rule of estoppel or of approbation and.
reprobation precludes - the Judges. from referring

their-title to their office to their original

letters of appointment which had been issued to

them by the President on the terms and condltlons

of Article 107 of the Constitution.

In view of the conclusion” that the Judges had
_hot vacated their office by reason of their
omission to take the prescribed oath before the
President in terms of Article 157(A)(7) read with
Article 165 of the Constitution, 2Article 107
orda’ s that their original letters of appointment
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continue to be valid and  binding and that the
Judges may continue to hold office until they are
removed under Article 107(2) or reach their age of
retirement. The new letters .of appointment granted
on the 15th September 1983 do not supersede the
original letters of appointment and do pot in any
way detract from the legal impcrt of the earlier
letters.

In my view, the Judges did not cease to hold
office on the 9th September but continued to hold
office without any break =nd the proceedings of
both Sth and 9th September are valid on the basis
that the Judges who heard the proceedings were de
jure Judges.

I agree also with the Chief Justice 3in his
reasoning and conclusion that Article 126(3) of the
Constitution that the Supreme Court should hear and
finally dispose of the application made under that
Article within two moaths of the filing of such
petition is directory only and not mandatory, -and
that fasilure by the Supreme Court to dlspose of the
application within the prescribed period will not
nullify the petition.

We have heard conflicting arguments on the
computation of the time 1limit of one month
prescribed by Article 157(A)7(a) of the Sixth
Amendment. Counsel for "the petitioner submitted
that the 9th September was the last date for taking
the oath in terms of 7th Schedule, while the Deputy
Solicitor General submitted that the 7th September
was the last date, though he was prepared to
concede that, according to authorities, 8th
September can also be regarded as the last date of
the month. The authorities relied upon by parties
edify us on how the period of a month is computed
‘in ordinary parlance, in the English Common Law; in’
commercial transactions and under the English

Interpretation Act but no authority was cited by
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either side on how when 2 menth is stipulated in a. _
written Constitution, the period is to be calcu-
lated. In view of the fact that I have already held
that the Judges had lawfully taken oath in terms
of the. 7th Schedule prior to the 7th September.
and their default in taking the said oath before -
the President within the prescribed time would not
have the consequence of their ceasing to hold their
office, the question whether the month stipulated
by the Sixth Amendment ended on the 7th or O9th
September, is not of material importance to call
for a pronouncement thereon and I do not propose to
determine that questlon as it is not necessary.

"It is not the habit of the Courb to decide
questions of a constitutional nature unless
absolutely necessary to the decision of a
case." Burton vs. United States ,(18).

Before concluding my judgment I must refer to .
a preliminary objection raised by the Deputy
Solicitor General. It was contended by the Deputy
Solicitor General that this Court is precluded from
directly or indirectly calling in question or
making a determination on any matter relating to
the performance of the official acts of the
President. He supported this objection by reference
to Article 35 of the Constitution. I cannot
subscribe to this wide proposition. Actions of ‘the
executive are not above the law and can certainly"
be questioned in a Court of Law. Rule of Law will
be found wanting in its completeness if the Deputy
Solicitor General's contention in its wide-
dimension is to be accepted. Such an argument cuts
across the ideals of the Constitution as reflected
in its preamble. An intention to make acts of the
President non-justiciable cannot be attributed to
the makers of the Constitution. Article 35 of the
"Constitution provides only for the personal
1mmun1ty of the President during his  tenure of
office from proceedings in any Court. The President
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cannot be summoned to Court to justify his action.
But that is a far cry from saying that the
President's acts cannot be examined by a Court of
Law. Though the President is immune from
proceedings in Court a party who invokes the acts
of the President in his support will have to bear
the burden of demonstrating that such acts of the
President are warranted by law; the seal of the
President by itself will not be sufficient to
discharge that burden.

WANASUNDERA, J.,

I have seen the judgment of the. Chief Justice
and, while I agree generally with many of the
conclusions he has reached, it seems desirable,
however, that I should briefly clarify my own
position on some of the matters that were argued
before us.

First, I would like to emphasise that the
issues before wus are undoubtedly of great
constitutional importance having far-reaching
consequences in the working of the Constitution.
Being matters of constitutional law and in
particular, affecting the authority of the  judges
and the jurisdiction of the Supreme Court, these
issues, because of their importance, had
necessarily to be disposed of on the first occasion
they were raised or brought to our notice. What is
in issue is a direct challenge to the authority and
jurisdiction of the Supreme Court in the hearing
and disposal of a matter before it. These issues
arise inescapably for consideration, for they could
have been raised at any time - at a later stage of
even thes€ same proceedings or in any of the other
cases which had been left incomplete on _8th
September,1983. o

It was the position of the 1learned Deputy
Solicitor General that we had ceased to be judges
between the 8th September and the 15th September
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1983. He sought to argue that the gap between ths
8th of September and the 15th of September could be
bridged on the principle of de fecto judges for &
part of the period and -the balance period by
reference to section 48 of the Judicature Act..
None of the arguments or citations relied on by
him, I am afraid, has any direct application to the
situation before us. It is therefore idle to
believe that this issue involving the constitution
and the jurisdiction of this court could have been
glossed over and evaded - or that we should have
proceeded to hear the matter before us, leaving
aside the gquestion -of cur very. Jur1sd1ct10n wrapped
in unceftalntj.

I am in total agreement with the Chief
- Justice in his reasoning and conclusion that the
requirement that judges should take their cath
before the President is merely a directory
provision. He has examined the  relevant
constitutional and statutory provisions with great
care and thoroughness and rightly concluded that in

circumstances such as this, vhenever the law has

required amn cath to be administered im  this
country, it has always been administered by a
person in his capacity either as a Justice of the

Peace or as a Commissioner of Oaths. An oath

admiristered by either of such persons,

irrespective of his official position, whether high
or low, must have equal sanctity and operation in

the eye of the law. It cannot be otherwise for an
oath-is an oath. That a Justice of the Peace:
holding a particular office or post is designated
as the person before whom the oath should be . taker

in a given instance, may have something to do with
the dignity of the office of the person required to
take the oath, or to give solemnity to the
occasion; but I cannot see how that fact can
increase, diminish or affezct the sanctity of the
oath, which has been s~i~inly taken in every such
case. But cven in the ¢ - of such designations we
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search in vain for a consistent principle. Most of
the Supreme Court Judges took their oaths before
. the Chief -Justice or a brother judge. His
Excellency the President took his oath, as he’
lawvfully may, before a junior judge of the Supreme
Court. The law permits the Prime Minister or any
Cabinet Minister to take his oath before an’
ordinary Justice of the Peace or Commissioner of
Oaths. Every indication in the relevant provisions
points to the fact that the requirement that the
‘Supreme Court judges should take their oath before
the President is of a directory nature. The Jjudges
therefore, by taking the oath under the Seventh
Schedule before the Chief Justice or before a
brother judge before the expiry of the first week
of September, have substantially complied with the
1aw,

In dealing with this particular question,
Mr.Nadesan did not stop there but went much further
and sought to analyse the relevant provisions of
the Constitution in greater depth.It was his
submission that, apart from whatever view we may
take as to the nature of the conditions for taking
the oath, a proper interpretation of the relevant
provisions does not admit of the view that a judge
would automatically vacate his office or be removed
therefrom by a mere faiiure to take the oath:
prescribed by the Seventh Schedule. It was his
submission that only a failure which amounts to a
wilful or contumacious refusal to -~take the oath,
and not a mere omission, may, in appropriate
circumstances, provide a ground for disciplinary
action against a judge. This argument appears to be
of ‘some substance.

. The Chief Justice has already drawn our
. attention to the fact that Article 165(1), on which
hinges the power of cessation of office, is a
transitional provision in the Constitution. It is a
provision dealing with a particular state of
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affairs that existed at the time of the coming into
operation of the Constitution. These .transitional
provisions, as the name indicates, were designed
primarily to connect the present state of affairs
. with the past, so that the new Constitution could
be brought into operation without any dislocation.
- Article 165, at the time it came into operation,
did not have to deal with the situation of officers
already functioning or officiating in any post.The
Constitution started as it were with a clean slate.
In the case of appointments to offices newly
created by the Constitution 1like Supreme Court
Judges, a letter of appointment had to .be issued.
Most public officers however continued under the
new constitutional structure in practically the
same form and accordingly the provisions of Article
164 provided for the continuance in service of the
persons who were holding such offices at the time
of the coming into operation of the Constitution.
This was tantamount to a letter of appointment,

Article 107(4) provides that a Supreme Court
judge and a judge of the Court of Appeal, after his
appointment, "shall not enter upon the duties of
his office until he takes and subscribes or makes
and subscribes before the President, the oath or
the affirmation set out in the Fourth Schedule." In
the case of the . President, Article 32(1) states
that - '

*The person elected or succeeding to the office
of President shall assume office upon taking
and subscribing the oath or making and subs-
cribing the affirmation, set out in the ‘Fourth
Schedule..eo...”

In -the case of Cabinet Ministers, Acting Ministers,
Deputy Ministers, the Secretary to the Cabinet, and
Secretaries to Ministries, Article 53 1likewise
provides that -

*A person appointed to any office referred to
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in this Chapter shall not- enter upon the duties -
of his office until he takes and subscribes the
oath or makes and subscribes the affirmation
set out in the Fourth Schedule.”

"Article 61 makes similar provision for public
officers.

It would therefore be evident that a
' distinction has been <drawn in the Constitution
between a person ‘receiving an . appointment - an
entitlement to an office - and such appointee
"entering upon the duties of his office”, which
involves a further step to perfect and consolidate
that appointment. What Article 165(1) provides is a
bar or hurdle between these two stages involving.
the taking of an oath, Until that bar is
surmounted, Article 165(1) states a person,
although he may have an entitlement to the office,
“shall cease to be in'service or hold office’. But,
it would be noted that at no time did that officer
actually function in that office. He was never a
functionary in the true sense of the word. '

Article 165(1) therefore does not purport to
deal with the case of a person who had already
entered upon the functions and duties of his
office. That is the case before us and the precise
situation of the Supreme Court judges. There can be’
no serious objection to a person who delays
entering upon his duties being told that he is mno
longer wanted or that he has ceased to be in
service or hold office. Such a person has not
perfected his appointment. In fact, in such a case
the office continues to remain vacant and it calls’
for a declaration of this kind to enable a new
-appointment to be made. But it would be a very
different thing to tell an officer functioning in
an office (especially a judicial officer whose
tenure of office is assured), that he is no 1longer
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- in office. In truth and fact that would amount to a
vacation of office or a removal from office.- The
proper -term 1n that context would bée to use the
word 'vacate'. This word 'vacate' however can be
uvsed in a comprehensive sense even to include both .
the stages indicated above. The wordlng of Article
165(1) therefore is inadequate to catch up the
present situation.

The correctness of this view is to some extent
borne out by.the other provisions of Article . 165.,
When we examine Article 165(2), we see that it
- provides that the Minister of Public Administration
"may, in his sole discretion, permit any public
officer, judicial officer, person or holder of an
office to take the oath or make. the affirmation
after the prescribed date, if he is satisfied that
the failure to take the oath or make the
‘affirmation within the time prescribed = was
occasioned by illness' or -some other unavoidable
-cause. On his taking such oath or making such
affirmation, he.shall continue in service or hold
office as if hé had taken such ocath or made such
affirmation within the time prescribed......”

Are not the above provisions more consistent
with the position of the requirement of the oath
taking being & bar or fetter on a person entitled
to an office but who has not yet entered upon his
duties rather than being the vacation of office of
a person already officiating, "in a post and his.
being "reappointed" thereafter? In the first .type

of case mentioned above, a‘delay in taking office
is not of great moment and could be rectified
without giving rise to any complications. So, this
power to remedy the situation on the two specified
grounds can be safely entrusted to the Minister of
'Public Administration, and such a ‘provision
violates no provision of the Constitution.

On the other hand, if this provision is.
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intended to apply to a person vwhc had already
entered upon his duties, then it gives rise to a
number of important questions. I have already
referred to the fact that in the case of a judge
there would be a conflict between Article 165(1)
and Article 107(2) which ensure him continuity of
tenure. If a judge has ceased tc hold office, he
cannot thereafter continue in office without a
fresh appointmenit. When the Constitution prescribes
the President as the appointing authority, could
the Minister of Public Administration rcinstate him
or make such an appointment? Is it comsistent with
the independence of the judiciary, entrenched by
the Constitution, that the Minister of Public
Administration should be the appointing authority
and in his sole discretiorn be allowed to pick and
chooge the judges who should conrxnue in office ard
those whc should not.

The distinction T have sought to draw <an be
tested by two obvious examples. First, let me take
the case of the President. How would the President
be affected in the event of a failure to take the
Seventh Scheduie oath? The President, who is the
Head of the State, the Head of the Executive and of
the Government, and Commander-in-Chief of the Armed
Forces is selected by the People at an election.
Article 30(2) states that he "shall hold office for
a term of six years". If, after such a country-wide
election and assumption of office, is it
conceivable that the Legislature intended that the
'President should be made to vacate office merely
because he has omitted to take the new oath
prescribed by the Seventh Schedule? Incidentally,
the Fourth Schedule oath taken by him is an
undertaking to be faithful to the Republic of Sri
Lanka and to defend the Constitution to the best of
his ability. Article 2 of the Constitution already
contains a statement regarding the unitary nature
of the - State, The present oath is ' only
supplementary to it and an elaboration " of that
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provision, although the Sixth Amendment deals wit&
other matters too. '

In this connection an examination of the
provisions in Article 38(1) can throw some light on
the resulting position. It deals with the vacation
of office by the President. One of the grounds is =

"(d) if the person elected as President
wilfully fails to assume office within one
month from the date of commencement of hlS
term of office," . :

This provision is clearly referable to
Article 32 where the President assumes office. on
taking the oath of office. It would be observed
even in this situation - which should be regarded
as more than a mere entitlement since the
Président has already been elected by the whole of
the People of Sri Lanka - it is only  a w1lful
failure that can give rlse to the sanction.

Lot us now take the case of the Jjudges of the
Supreme Court. Article 107(2) states that a judge,
onhce he beoias to function -

"...shall hold office during good behaviour,
and shall not be removed except by an order
of the President made after an address of
Parliament; supported by a majority of -the
total number of Members of Parliament
(including those not present) ~has been
presented to the President for such removal
on the ground of proved misbehav1our or.
1ncapac1ty.

. This is the only provision in the
Constitution dealing with the removal of a judge
who is already holding office. If' the wording of
Article 165¢(1) is held to be appropriate to catch
up the case of a functioning judge, it would then
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be in clear conflict with the provision of .Article
107(2), which is a special and specific provision.
There is nothing in the amending Article 157 A (7)
as for example by the use of prefatory words such
as "notwithstanding any other provision of -the
Constitution" to show that this provision should
prevail’ over any other provision of the
Constitution. As in the case of the ' President, is
it conceivable that a judge, who may fail through
an oversight or some mistake to take the Seventh
Schedule cath, should have to vacate office?

Mr. Nadesan conceded that the requirement of
taking the Seventh Schedule oath is nonetheless a
legal requirement, in the sense that where a person
who is required to take the oath and has through
negligence or oversig:..: failed to do so, should at
that stage be required to comply with the law. If
however there is a wilful refusal to take the oath,
‘then there is undoubtedly a- transgression of the
law. But, even this would not lead to an automatic
vacation of office but could only provide a ground
for disciplinary action. A wilful refusal to take .
the ©ocath could amount to misconduct or
misbehaviour, but not a mere omiision. or mistake.
This interpretation, eminently reasonable, prevents
any conflict arising between Article 157 A (7) on
the one hand and Articles 38 and 107(2) etc. on the
other and would tend to\ reconcile the variocus.
provisions of the Consti ution -refidering them
harmonious in operatlon. Any" other interpretation
would result in upsetting a number \of basic
concepts embodied in the Constitution.

I am therefore inclined to think that\thls is
another reason, even more gpgent than tﬁe one
referred -to by the Chief Justice, for »holdiné}\ as
Mr. Nadesan contended, that the judges could ‘not
have fupctioned otherwise than as de. Jure- jad§§§
during the period under consideration. - ~
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In regard to the defence of estoppel, waiver
or the prohibition  agaiast approbation and
reprobation (or in whatever way that defence is
expressed) taken by learned TDeputy Solicitor
General, in my opinion such a defence is not
tenable in the circumstances of the present case.
lLet us remind ourselves again that the question
before us is the very constitution of the Supreme
Court, the validity of the continuaticn of the
service of the judges, and the legality of the acts
" of this court and the judges, and not with any
private right of the judges as individuals.

An exanination of the case law both local and
from other jurisdictions makes it abundantly clear
that the courts have uniformly- excluded the
application of such a defence where an authority or
person against whom the estoppel is- pleaded owes a
duty to the public or a-section of .thé public or
even to some other individual against. whom the
estoppel cannot fairly operate. In the case of a
constitutional provision such a presumption is

generally inevitable. : A

o

Halsbury's Laws of England \4th\Edn ) Vol 16 at
paragraph 1575 sets out the legal ~position in
England. The U.K. of course does not have a written
-Constltutlon. ;

"1515. Estoppel against Statute . The doctrlnL
of estoppel cannot be invoked to render
valid a ‘transaction which the 1legislature
has, on grounds of general public ‘policy,
enacted'is to be invalid, or to give the
court a jurisdiction which is denied to it by
statute, or to 'cust the court's statutory
jurisdiction wunder an enactment which
precludes the parties contracting out of its
provisions. Where a statute, enacted for the
benefit of a ser:iion of the public, imposes
a duty of a togirive kind, the person charged
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with the performance of the duty cannot by
estoppel be prevented from exercising his
statutory powers........

Spencer - Bower and Turner in their work
Estoppel by Representation (2nd Edn.) at page 134
. deal with the waiver of the protection of a
"statute. Where a certain transaction or a course of
action is illegal and void and absolutely
prohibited; no guestion of waiver can arise, In
other cases it has been contended that a statutory
provision for the benzfit of a party cculd be
waived. They state :-

. The soundness of this contention in any
particular case, whether of express contract
or of estoppel (for the gprinciples which
govern the former obviously govern the latter
also) depends upon the question whether the
right which is abnegated is the right of the
party alone, or of the public also, in the
sense -‘that the general welfare of the
community, or the interests of the class of
persons vhom it is the object of the law to
protect, cannet be secured in the manner
intended without prohibiting the waiver or
estoppel. . In the case of. express contract
to waive it has always been held that the
doctrine embodied in the familiar formula,

”"

gquilbet . - potest  renuntiare = juri pro se .
introducto., is subject to the limitation that
the  renouncing party must be able to

establish that the 'jus' was intended by the
legislature for his benefit only pro se solo.
If the public, or a class or section of the
community, are interested, as well  as
‘himself, in the general observance of the
conditions prescribed by statute, it has
always been held on the ground of public
policy that there can be no waiver, even by
express contract or consent, of the right to
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such observance by any individual party; but
where, on the other hand, no public interest,
and no interest intended to be promoted or
. protected by the statute, is "in the least
affected by the contract  or consent to
waive, and the matter is one which concerns
the parties alone, such contract or consent
has never been interfered with, but on the
contrary has always been enforced. So also,
in cases of waiver by conduct which gives
rise to an estoppel, the same essential
distinction has always been observed. On the
one side of the line are the cases where the
estoppel or waiver, if allowed, would defeat
the objects of the statute, and injure the
interests of the public, or of persons other
‘than the immediate parties, and where
therefore the affirmative answer of
illegality has prevailed, and the estoppel
- has been defeated. On the other side of the
line are the cases in which no interests,
other than those of the immediate parties,
can pessibly be affected by allowing the
estoppel, which accordingly hoS in such cases
‘usually prevailed.

Estoppel as to Jurisdiction

142. Not even the plainest and most express.
contract or consent of a party to. litigation can
confer jurisdiction on any person not already
vested with it by the law of the land, or add to
the jurisdiction lawfully exercised by any judicial
tribunal; it is equally plain that the same result
cannot be achieved by conduct or. inaction or
acquiescence by the parties, Any such ‘attempt to
create or enlarge jurisdiction is in fact the
appointment of a judicial officer by a subject, and
as such constitutes a manifest usurpation of the
Royal prerogative....."
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Vide Martime Electric Co. Ltd. vs. General
Dairies Ltd.,

Customs & Excise Commissioner vs. Hebson Ltd.,
Society of Medical Officers of Health vs.Hope.
N.W. Gas Board vs. Manchester Corporation,
" Southend-On-Sea Cbrporatlon vs.Hodgson (Wick-
ford) Ltd-’ ’

Welch vs. Nagy.

Even in the case of 1legal provisions which
-ostensibly appear to confer rights solely in favour -
of individuals, a deeper analysis of the relevant.
constitutional or  statutory provisions might
‘indicate that they contain an element of public
interest or are really based on grounds of public
policy. This is the view taken by - the Indian’
‘Supreme Court in regard to the question of
fundamental rights guaranteed by the Indian
Constitution. The American courts however have
taken a different view.

The leading Indian cas: oa the subject is
Basheshar Nath vs, Cbmmzsszoner of Income Tax (23).
In that case 3.R. Das C.J., Bhagwat1 J., Kapur J.
and Subba Rao J. held that the fundamental right
under Article 14 involved a matter of public policy
and could not be waived. Bhagwati J. and Subba Rao
J. were prepared to extend the proppsition to cover
all fundamental rights.

The majority declined to follow the American’
decision. S.K.Das J. alone dissenting took the view
. that the doctrine of waiver could apply in that
~case and that there was no such vital distinction
-between the American and the Indian Constitutions
‘necessitating a different treatment of the matter.
Seervai in his well known work Constitutional Law
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of India (2nd Edn.) p.186 criticises the majority
judgment. He writes ~

"S.K.Das,J.  dissented, holding that there
were no such dlfferences between the U.S.
and the Indian Constitutions as would make
the doctrine of waiver applicable to the
former and not to the latter. The correct
test to apply to each fundamental right was
to inquire whether it conferred a right on a
person primarily for his benefit. If it did,
that right could be waived. It is submltted
that the view of S.K.Das,J.is correct". ‘

This criticism, it would be seen is in no way
directed against the legal principles applicable to
waiver enunciated earlier .in this judgment. The
‘difference in views of the majority and the
dissenting judge S.K.Das appears to me not one of
principle but in the manner of their application
to a given set of facts. Indian State Courts have
followed this judgment. Vide Ram Gopal vs. National
Housing Corporaticn,,(24), Bhaskar Moharana vs.
Ar jun Moharana, (25).

The issues before us are undoubtedly matters of.
high constitutional law. How can it ever be
contended that this is a matter of private rights
wvhen our very status and our capac1ty to function
as judges are in dispute? It is  the view of the
learned Deputy Solicitor General that we had ceased

to be judges between the 8th and:- 15th September

1983, although he was prepared to concede for the
purpose of the application before us that on the
8th and 9th September the proceedings had before us
couid be treated as valid on the principle of de
facto judges. The challenge to our jurisdiction
nevertheless remained,.

The issues. reiating to the legality of the
court, its judges and the acts performed by them
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are issues which when presented lesave us no choice
but to decide them according to iaw by virtue of
our position as judges who are constitutionally
vested with the power and duty to decide such legal
issues. Our powers of decision in this matter are
also referable to a lawful authority we held from a
time prior to 8th Eeptember which is reinforced if
necessary by the appointment of 15th September.
1983. This fact is of decisive importance in this
case. There can be no estoppel against an authority
or power vested in an officer cof State that is +to
be exercised in the interests of the Peopie. OQur
decision that the judges continued to hold cffice
without interruption or hreak under the original
letters of appointment finally concludes this
matter.

The appointment of the 15th September, 3in my
view, does not derogate from the authority with
vhich we had been clothed anterior to such date. In
this context I would also like t¢ remark that there
is an ever present duty vested in all of us,
wvhether we be judges, public officers, or members -
of the public, to uphoid the Constitution and to
safeguard the rights of the People in whom alone
the Sovereignty of the State is vested. It behoves
all of us therefore to take such action . which we -
may consider lawful and proper to protect those
rights and to ensure the smooth and harmonious
functioning of the machinery of State.

In view of the rulings given earlier as regards
the directory nature of the requirement contained
in Article 157A and the effect of its non-
compliance, it appears tn me quite unnecesary to
consider the question {which was really raised by
Mr, Aziz and not by Mr. Nadesan) determining the last
date for taking the oath prescribed by the Seventh
Schedule.. As to what are the precise principles of
the English law in regard to the computation of
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time, to what extent they .apply or should apply .
here and as to how a constitutional provision
relating to time as is contained in Article 157 - A
(7) shouid be interpreted are difficult questions
on which reasonable men can differ. In my view this
. question could be safely left for a = future

occasion, o o

Cn the second questlop referred fo thls bench, I-
am again in agreemert..with ithe Chief " Justice that
-the provisions of Arjpicle 12,n._ie dlso - directory’:
"and not mandatory.

In vthe“‘result. I would hold that we have
continued and continue to be judges -de jure from
the inception of the hearing of this case until now
‘without any break and that it would be competent -
ifor a bench of judges nominated by the Chief
Justice comprising all or some of. us to hear and
dispose of this application for relief under
Article 126,

WIMALARATNE, J.

I have hat the benefit of reading the judgments
.prepared by the Chief Justice -and by Sharvananda,..
1 agree with them that since the Judges of the
Supreme Court. and of the Court of Appeal. had ~taken
the oath in the Tform set out in the Seventh
Scheduie betore the Chief Justicé or before another
Judge of the respective courts prior to the expiry
of one month from the date on- which the Sixth
Amendment came into force, their failure to take
the same oath before the President of the Republic
did not result in their ceasing to hold office on
the termination of the said one month.

The failure of the Judges to take the oath
before the President was due to the unfortunate
circumstance that the printed cepy of the Sixth
Amendment reached the Judges on or about 7th
September 1983. The Bill which was examined on
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3 8.83 for its constitutiemality by a Vuil Be1ch of
_the Supreme Court-did not contain a requirement
that. the oath should be taken by them before- the
President. That requirement had been introduced . by
. Parliament at the Committee stege and was unknown "
. to. the Judges. Hence the failvre to take the - oath'
before the President was not deliberate bhr due " to
undfortunate <ircumstances.
) The aﬁove detls1o waltes  iv necessary  to
. dcternine the question whether the -period .of " one-
month for taking the oath ended on- the 8th or the-
9th of September. There are decided cases some of
vhich support the 8th whilzst otheis support the
Sth. They relate mostiy &te¢ computation' of time.
limits in contracte between pzrties such a&s tenancy
agreeements, or im cases where parties had: been
criminally invoived ov te time limits imposed into
statutes or Rules of Cour:. But here we are calied
‘upon to interpret a  time limit contained im a
Constitutional provision. The Chief Justice has
taken the view that "the final date appears to be
the 8th ~September”. T would, however, like
-~ Sharvananda, J. prefer not tc determine that
guesticn as 1t is now no%t neccessary, and as it is
not the habit of the Court to decide questions of a
constitutional nature unless - absolutely necessary
to the decision of the cane.‘

Both the Chief Justice'and Sharvananda,J. have
glven cogent reasons for overruling the -twe
preliminary obJectlons raised by the Iearned Deputy
Solicitoi General., T-am in entire agreement w1th
them and I overrule the. ob;ec»ions. -

My conclu81on on the f1r°t of the two matters
referred ‘to ‘the Full Court is that the Judoes did
not tease to hold office at any time, and .that
therefore the proceedings of the 8th apd 9th
September- 1983 areivaliﬂ.proceedlngse
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The second of the two quﬁstlons referred to us
relates to the legal validity of an order that is
made after the expiration of the two month period
referred to in Article 126 (5). The Judges have so
far complied with this requirement and given their:
orders within the - stipulated period. But there:
could be occasions where unfortunate circumstamces
such as illness of a Judge or other unforseen event
may render compliance with this requirement not
possible. I am therefore of the view that the
provisions of Article 126(5) as to the time 1limit
are directory only, and not mandatory. The Court
will, of course, be conscious of its resposibility
and will undoubtedly not delay an order
unnecessarily. .

RATWATTE, J.,

I have had the privilage of reading the
judgments of my Lord the Chief Justice and my
brother Sharvananda, J. The circumstances which led
to this Full Bench being constituted and the issues
that arose for consideration by the Full Bench have
been set out in the judgment of the Chief Justice.

I am in sgreement with the Chief Justice, for the
reasons set out by him, that the provision in~ sub-
-Article 7(a) of the Article 157A of the Sixth
Amendment to the Constitution which requires the
oath or affimration set out in the  Seventh
Schedule, to be taken "before such person .or body
if any, as is referred to " in the Articles of the
Constitution specified in sub-Article 7 of Article
157A, by the categories of officers or persons .-
referred to in those Articles, is directory and not-
mandatory. It may be mentioned that this provision
in sub Article 7(a) of Article 157A which requires
certain categories of officers and persons to take
the oath in the Seventh Schedule before a
particular person or body was not in the Bill that
was referred to this Court‘.for its special
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determination by His Excellency the President in
terms of Article 122(1) of the Constitution. This
provision is contained in an amendment that had
been made at the Committee stage of the debate on
the Bill. I have nothing further to add to the
reasons set out by the Chief Justice for his
finding that this provision referred to above is
directory and not mandatory.

I am of the view that as the Judges of the
Supreme Court and the Court of Appeal took their
" oaths in the form set out in the Seventh Schedule
before each other well within the period prescribed
in the Sixth Amendment, they did not cease to hold
office by reason of their failure to take the oath
before the President.

The Sixth Amendment was certified by the Speaker
on the 8th of August , 1983. Conflicting arguments
were adduced by Mr.Nadesan and the Deputy
Solicitor-General as to when the period. of one
month prescribed in Article 157A(7)_ expired. The
question that arose was whether the 1last day was
the /th, the 8th or the 9th September. To resolve
this question it is necessary to decide how time by
"calender wonth" is to be reckoned. In my view a
decision on this question now is purely -academic, in
view of the finding that the Judges lawfully took
their oaths in terms of the Seventh Schéedule 1long .
prior tc the 7th September 1983, i.e. well within
the prescribed time. I accordingly agree with
Sharvananda,J. that it is not necessary for this
Court to pronounce a finding on this question.

As regards the issue whether the requirement in
Article 126(5) of the Constitution that the Supreme
Court should hear and finally dispose of an
application made wunder that Article within two
months of the filing of such petitiom, is directory
or mandatory, I concur with the finding of the
Chief Justice for the reasons given by him, that
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the said requirement - is directory and ot
mandatory.- That does not mean that the Judges will
totally disregard the time limit of two months.They -
will ‘continue to abide by the time 1limit as they
have hitherto done, unless they are prevented from
‘doing so due to circuumstsnces beyond their control.

There now remains .the preliminary objections
raised by the Deputy Solicitor-General. The Chief
Justice and Sbarvanauda, J. Have dealt with the -
matter exﬁauatlvely and I am in agreement with
‘théir findings  on  both the - objections., I
accordingly agree . that ‘both - the - preliminary
objections be dismissed. '

SOZA, J.,

I have had the advantage of reading in draft the
Jjudgments preparea by the - Chief - Justice and
Sharvananda,J. I agree with the Chief Justice that
for the reasons given by him the stipulation in
article 157A(7) of our Constitution that the oath
in teras of the Seventh Schedule should be taken-
and subscribed by the Judgés of the Supreme Court
and. Appeal - Court before His Excellency the
President is directory and that the oath in terms
of the Seventh Schedule which the Judges of -these
two Courts in fact took before their fellow Judges
well before the éxpiry of one month of the date on
which the said Article came into force is valid and-
a sufficient . c0mplxance with . the ConstLtutlonal
requirements.

On the pleas of estoppel, waiver and
acquiescence I agree with what' has been said on
them by the Chief - Justice "and Sharvananda, J. I
would like to emphasise that judicial office’ is -a .
status and transcends the bounds - of private
contract. The principle applicable is embodied in
the maxim privatorum conventio juri publico non-
derogat, It is almost universally ackasowledged that
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‘estoppel cannot operate against a statute, Much
less will it operate against provisions . in a
Constitution. Security of tenyre of office of the
Judges of the Supreme Court and Court of Appeail is-
ai: essential component of judicial independence and
is eatrenched in our Constitution as a principle of
State Policy for  the benefit of the Sovereign
People. No amount of waiver or acquiescence even by
the judges themselves can defeat the security of
tenure of judicial office enshrined in the
Constitution. ’

Accordingly I concur with the conclusion of the

- Chief Justice that the Judges of the Supreme Court

and Court of Appesl did not cease to hold office at
any time. ’

I also agree with the Chief Justice that the
provisiofi-in regard to time in Article 126(5) of
our Coastitution is directory.

On the controversy regarding the mode of
compittation of the terminal date for taking the
oath in terms of the Seventh Scheduls 1 apree with
SharvanandayJ. that our decision that the Judges
tock a valid cath and did ast ceass to hold office
renders it unnecessary to express an opinion On the
question. '

The preliminary objections raised by the
learned Deputy Solicitor-General . have been dealt
with by the Chief Justice and Sharvananda,J. and I
agree with them that they are unsustainable and
should be dismissed. I too would dismiss these
objections. '

'RANASINGHE, J.,

I have had the advantage of perusing, in drafe,
the judgment of my Lord the Chief Justice, and as I
find myself in respectful disagreement with the
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majority view of this Court, I now set down my
approach to the several matters that were argued at
the hearing before this Court.

The two matters, which were referted to a full
Bench of this Court, are :

(1) The legal validity of the proceedings of
the 8th and 9th Septesber 1983.

(2) The legal validicy of an Order that is made
after expiration of the period of  two months
referred to in Article 126 of. the Constitution.

Are the provisions of paragraphs 7(a) and 7(b) of
"Article 157A of the Constitution, as set out in the
*Sixth Amendment, imperative or directory?

The provisions of paragraphs 7(a) and 7 (b) of
the said Article 157(1) of the Constitution, which
have been brought into operation by the Sixth
Amendment, requlre any officer and person referred
to therein to- "make and subscribe, or take and
subscribe, an oath or affirmation in the form se
out in the Seventh Schedule, before such person or
body if any, as referred to in that Article, within
one month of the date on which this ' Article ~comes
into force"; and they further proceed to provide
that : "the provisons of Article 165 and Article
169(12) shall, mutatis mutandis, '‘apply to, and in
relation to, any person or officer .who fails to
take ‘and subscribe, or make and subscribe, an oath
or affirmation as required by this paragraph”.

The provisions of paragraphs 7(a) and 7(b), in
so far as the judges .of the Supreme Court are
concerned, set forth tbree req01rements : {1) that
the oath or affirmation set out in the Seveath
Schedule be made or be taken and subscribed, (2)
that such oath or affirmation be made or be taken
and subscribed before the President of the
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Republic, and (3) that such. ocath or affirmation be
made or be taken and subscribed within one month of
the date on which the said Article 157(A) comes
into force. The said Article 157(A) came into
operation on 8.8,.1983,

The submission put forward by learned Queeen's
Counsel appearing for the Petitioner is that, of
the threé requirements referred to above, only two

requirements, viz, the first - relating to the
making or taking and subscribing an- oath or:
affirmation -, and the third -~. relating to the

period of time within which such oath or-
affirmation is to be made or taken and subscribed -
are mandatory, and that the second requirement -
relating to the person before whom such oath or
affirmation be made or taken and subscribed - is
cnly directory. This contention is founded upon the
.argument : that, vwhen recourse is had to the
provisions of Article 165(1) and the necessary
changes made upon the basis of the term mutatis
mutandis, what transpires is that Article 165(1)
provides the consequences only in regard to a
failure to take the prescribed oath within a
specified period ; that, that being so, the
Legislature has set out a penalty for defaults in
complying with only the the first aad "third
requirements of Article 157A (7)(a) and (b) ; that,
as no sanction has been provided for a failure to.
comply with the second-the requirements of making
or taking and subscribing the prescribed oath
before the President of the Republic - of the three
said requirements, it must in law be held to be
directory ; that a substantial compliance with such
direction would ‘suffice  that, therefore, the
oaths and affirmations made or taken and subscribed
by the judges of the Supreme Court, before either
. the Chief Justice or another of the other judges of
either the Supreme Court or the Court. of ~Appeal
within the said period of one month, are valid.
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This contention thus requires a consideration of
the meaning and the application of the phrase
"mutatis mutandis". Wharton's Law Lexicon (4th
edt.) p. 677 explains the rule as : "“with the
necessary changes in points of detail". ‘Jowitt's .
Dictionary of English Law also explains the rule in
the same way- ' ’

Black's Law Dictionary (4th edt.) 1951, at
p.1172, explains it as : "with the necessary
changes in points of detail, meaning that matters
or things are generally the same, but to be altered.
vhen necessary, as to names, office and the like".

Of the three authorities — all of which are from
the courts in India - cited to us as being relevant
to this particular questicn, the case of 'Kushi™ Ram
Ragunath Sahai vs. Commissioner of Income Tax ,(26)
decided by the Punjab High Court is the most
helpful. Falshaw, J. with whom Kapur, J. agreed,
has, in his judgment, referred to the other two
authorities cited to this court at the hearing of
this matter. The provisions of law which were
considered in that case were : Rule 36, of the
Appellate Tribunal Rules framed under the Income
Tax Act of 1922 provided that, inter alia, Rule 7
of the said Rules - which provided that a
memorandum of appeal to the Tribunal which is sent
by post, shall be deemed to have been presented on
the day on which it is received in the office set.
out therein - should apply mutatis mutandis to "an -
application made under sub-section (1) of S.66 :
Sec. 66(1) of the said Act provided for application
for reference to be made in the prescribed form to
the Income- Tax Appellate Tribunal within six days., '
The principal point of consideration was how the
principles set out in Rule 7, in regard to the
presentation of a memorandum of appeal, should be
applied to an application made . under Sec. 66(1).
The manner in which it should be done was set out

quite lucidly and succinctly by Falshaw,J. as
follows:-
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®  There would seem to be no doubt that in.
this context the phrase 'mutatis mutandis’ has
its usual meaning, that is, that only such
verbal changes afe to be made in the rules
mentioned in Rule 36.as would make the princi-
ples embodied in these Rules applicable to .
applications under sub-section (1), S. 66. The
only change which appears to me to be
necessary is the substitution of the word
"application under sub-section (1) of S. 66"
for the words "memorandum of appeal" wherever
they occur. The net result would thus appear
to be that anyone who wishes to move the
Tribunal under S. 66 (1) is required to post
his application in time for it to reach the
office of the Tribunal within sixty days of
the receipt by him of a copy of the appellate
order of the Tribunal and, indeed,. I should
hardly have thought that the point admitted of
any doubt, or was even capable of argument,
L1

o oaewu

Feetham, A.J.A., in the case of "Touriel vs.
Minister of Internsl Affaire Southern Rhodesia,
(27) (which said authority T gathered from the
judgment of My Lord the Chief Justice) at page 545,
cites with approval the interpretation given in
Wharton's Law Lexicon (5th Edt.) of the phrase
mutatis mutandis as "with the necessary changes in.
points of detail" as supporting the view that - the
‘test to be applied, for the purpose of ascertaining
in any particular case what are "mutanda", is
"necessity" rather than 'fitness". The approach
.adopted by me 'in the application of " the rule
“mutatis mutandis to the two relevant provisions in
the Constitution, 157(A)(7) and 165(1) does not in
any way, in my opinion, offend against the
principles set out in the judgment of Feetham,
A.J.A. The changes made are only those that have of
"necessity" to be changed, as contemplated by the
framers of the Constitution and those who adopted
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it. No change has been.made on the basis that such
a change is a "fitting" change - as was done in the
original. court in the South African case (supra)
where changes were effected by the substitution of
words, which were not found in the enabling
section, which, in that case, was Sec. 8 of the
Southern Rhodesia Naturalisation Act,

That part of paragraph (7) of Article 157(A),
which is relevant to this partlcular question, sets
out.that the provisions of Article 165 shall,
mutatis mutandis "Apply to and ' in relation to", a
person or officer “who fails to take and suba\rlbe,
or make and subscribe, an oath or affirmation as
required by this paragraph”. This provision clearly
set out the nature and the scope of the changes
which should be effected in the provisions of
Article 165(1). Such changes should only apply to
and be in relation to 2 person or officer who has
failed to do the act as required by this paragraph.
Such changes are not to be made to apply to and be
in relation to a failure to comply with each one of
the said requirements set out in that paragraph. -
The determination of the question, whether a person
or officer is in default, has to be made with
reference to the provisions of Article 157A and not
with reference to Article 165. A default under the
provisions of Article 157A arises when there is a
non-compliance with any one or more of the three
requirements ~ detailed earlier - set out in the
said Article. The failure is to be determined by
reference to-the requirements set out in Article
157A and not by reference to any requirements set
out in Article 165. A violation of or a non-
compliance with any one of the three requirements
set out in Article 157A would constitute a failure
to take and subscribe or make and subscribe an oath
or affirmation as required by paragraph (7) of-
Article 157A. Once such a failure arises, resort
has then to be made to Article 165 to discover the
consequence (or consequences), if any, of such
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.failure. The consequence -- or consequences. - SO .
being looked for is the consequence of a failure to
comply with the requirements of Article 157A, and
not that of a falure to «comply with the
requirements of Article 165. It is not an exercise
to discover the consequence of a non-compliance
with each one of the three requirements set out in
Article 157A, It is not tc find out what noi-
compliance with each one of such requirements would
entail. It is rather an exercise to find out what
" would be the fate of a person or officer who is.
already in default because he had not complied with
one or more of the three aforementioned
requirements of Article 157A. The principles set
out in Article 165 are to be made applicable not
for the determination of either what constitutes a
defauit in terms of the provisions of the Article
157A, or what, if any, a failure to comply with
each ore of the afcrementioned three reguirements
set out inm Article 157A would entail, but for the
specific determination of the consequencé, if any,
of the failure of a person (or officer) to take and
subscribe, or make snd subscribe, in the manner set
out in Artlcle 157A, the oath or affirmation set
out  in the said Article 157A. Therefore, the
changes, which are necessary to be made in Article
165 (1), would be : in the first sentence appearing
" therein by the substitution for all the words "set
out in the Fourth Schedule", the words "as réquired
by paragraph (7) of Article 157(A)"; and, in the
second sentence therein, by the substitution for
all the words beginning with the words "any" and
ending with the word "Gazette'", the words "any'
person or officer who fails to take and subscribe
.or make and subscribe, an oath or affirmation as
required by paragraph 7 of Article 157A". The
resulting position would be that ~a person,or
officer, who fails to comply with even one of' the
aforesaid three requirements set out in paragraph
(7) of Article 157A, being a person or officer ..who
has failéd to take and subscribe, or to make ~and
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.subscribe, an oath or affirmation as required by
the said paragraph(7) of Article 157A, would "cease
to be in service or hold office”. The second of the
three requirements set out in paragraph (7), and
referred to earlier, of Article 157A is also,
therefore, a provision of law the non-observance of
which would attract to it the penalty set out in
Article 165(1)

Although in this view of this matter, it is not
necessary to consider further this question, it
appears to me that, even if the penalty set out .in
Article 165(1) does not apply to a non-observance
‘of the aforemcntioned second requirement set out in
Article 157A (7), there is a further aspect to this
question, whether the said requirement is in itself
a mandatory provision. The question whether a
. statutory provision, setting out the manner in
which a particular act, ordained to be carried out,
has to be done, is imperative or directory - arises
for consideration only when the - consequence - of a
failure to comply with such direction is not set
out in such enactment - Bindra : Interpretation of
" Statutes -6 edt -ps 546 549, 561, 565, Maxwell .
‘Interpretation of Statuteés (9 edt) p 373-4.

In this connection it seems to me to be helpful
to bear in mind the following principles which
appear in Bindra's Interpretation of Statutes
(supra) page 549 et. seq.. : Whether a- statutory
prov181on i$ mandatory or directory depends -upon
the intention 6f the Legislature and not upon the
language in which the intent is clothed : The
meaning and intentions of the Legislature must:
govern and these are to be ascertained not only
from the phraseology of the provision but also by
considering’ its nature, its design and the
consequences which would flow from construing it
one way or the other : Further to this end, an
enquiry into the purpose behind the enactment of
the ' gislature must always be made : It is «che
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duty of the Court to get at the real intention of
the Legislature by carefully attending to the whole
scope of the enactment ; No universal rule could be
laid down ; Jt depends not.on the form, bLut wupon
the intention of the framers ; Where a power or
authority is conferred with a direction that
certain regulation or formality shall be complied
with, it seems neither unjust nor incorrect. to
exact a rigorous observance cf it as essential to
the acquisitior of the right or authority. Lord
Campbell, L.C., formulated the test to be adopted
in regard to this question, in.the case of The
Liverpool Borough Bank vs. Turner (28), as :
"eveeo..in each case you must look to the subject
matter, consider the importance of the provision
that has been disregarded and the relation of that
provision to the general object intended to be.
secured by the Act, and upon & review of the case
in that aspect, decide whether the matter is what
is called imperative or only directory."

In regard to the interpretation of a
Constitution it has to be remembered that, although
a Constitution, being =ssentially in the nature of
a statute, the general rules governing the
construction of statutes in the main apply to the
construction of Constitutions also, and that the
fundamental rule of interpretation is the same,
namely that the Court will have to ascertain the
intention gathered from the  words of the
Constitution, yet, by reason of the special nature
of a Constitution as being the fundamental law,
there are some special rules for the interpretation
of a Constitution - Bindra (supra) pages 14, 808 et
sec. : The language of a Constitution should be
interpreted as if it were a living orgarism capable
of growth and development, if interpreted in a

_broad and liberal spirit, and not in a narrow and
pedantic sense - Bindra p.807 ; That, although a
"broad and liberal spirit should inspire those who
interpret a Constitution, they are however not free
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to interpret or pervert: the language of the
enactment in the interests of 1legal or
constitutional theory ~ Bindra—_825 : Where two
constructions are possible, that one which would
ensure a smooth and harmenious working of the
- Constitution should be adopted, and that the Court
should adopt that which will implement, and discard
that which will stultify the apparent intention of
the makers of the Constitution - Bindra: p 820 :
That befeore making a choice between two alternative
meanings, the Court must read the Constitution as a
whole, take into consideration its different parts
and try to harmonise them : that the Court should
proceed on the assumption that no conflict or
repugnancy between different parts was intended by
the framers of the Constitution. That, if the
simplest and most obvious’ interpretation of a
Constitution is in itself sensible, it is then most
llkely ‘to be that which was meant by the people in
its adoption ; and that words or terms used in a
Constitution must be understood in the sense most
obvious to the common understanpding at the time of
its adoption, although a different rule might be
applied- in .interpreting Statutes and Acts of
Parliament 4iBindré:‘ p 810,818,

"The judgment. of Cwyer C.J., in the case of~In re
C.P.Motor Spirit Act,(29) sets -out, at page 4,
- several of the principles, referred to above, as
follows :

- "The Judicial Committee has:' observed that
a Constitution is not to be, construed in
any narrow and pedantic sense : per Lord.
Wright in 1936 AC 578 at 64 - ‘James vs.
Comm. of Australia.The rules which - apply
to the interpretation of other statutes
.apply, it is true, equally to the
interpretation - of a  constitutional
eénactment. But their application is of.
necessity conditioned by the subject matter
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of the enactment itself‘ and I respectfully-'
adopt the words of a learned Australian Judge°

Although. we are to interpret the words of the
Constitution on the same principle of
-interpretation as we apply to any ordinary
law, these very principles of interpretation
compel wus to take into account the nature and
the scope of the Act that we are interpreting
.~ to remember that it is a Constitution, a
mechanism under which laws are to be made, and
not a mere Act which declares what the law is
to be' - 1908, 6 Com. L.R.469, per Higgin,J."

Where the provision of law, which has to be
decided on as being mandatory or directory, is one
contained in a Constitution, the principles
reievant to such 2 determination have.been set down
by Bindra - supra - at pages 860-861 as : "It is an
~ established rule that constitutional provisions are

"to be construed as mandatory unless, by express
provision or by necessary implication a different
intention is manifest. Some cases even go S50 far
to hold that all comnstitutional provisions are
mandatory. But more accurately, the test as to’
whether a provison is mandatory or directory .is the
intentionh of those who framed and adopted it. The
intention is to be gathered not so much from  a-
. ‘technical construction of particular words, as from.
a consideration of the language and purpose of the
entire clause, There is a strong presumption in
favour of it being mandatory. But if it appears
_ from the express terms of a provision or by
" necessary implication from the language used that
1t vas intended to be directory only it will ‘be

se- construed..........: :As a general rule, all pro-
visons that designate in express terms the time or
manner of doing particular acts and that are
silent  as to performance in any other manner .are '
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miandatory and must be followed. It is from the
context, aleng with the other circumstances that
the nature of the provisions is to be aecertalned
-and the mere use of the words such as "shall" is
-not conclusive in this respect.

The principles referred to ahove are - alSo set
out in the  Corpus Juris Sccundun  Americon re-
_Statement - Vol 16 ~ Constitviional Law Secs. 61,
‘63 pages 174- 176, 177.

When the question, whether the aforesaid second
requirement set out in paragraph (7) of Articke
157A - dealing with the person before whom the said
oath or affirmation is to be made or .taken and
subscribed - is mandatory or directory, is
considered upon the basis of the pr1nc1p1es set out
above, it seems to be clear that the "Legislature
did intend that the judges of the Supreme Court
(and of the Court of Appeal) should make or take
and subscribe even the oath or afflrmatlon set out
in the Seventh Schedule before the President of the
- Republic and no other. A consideration, of the
question, whether the aforesaid second requirement
is- mandatory even though no penalty for . not
complying with such requirement has been expressly
set out, will be on the assumption that -the
consequence set out in Article 165(1) is applicable
only to the first and third of the aforementioned
requirements and not to the second. Even so, there-
are, as_far as the judges of the Supreme Court. at
any rate are .concerned, several s1gn1f1cant
circumstances the cumulative effect of which is to
‘indicate clearly that the Legislature did  .intend
that the said second requirement  should also be
just as imperative as the other two requlrements.

' The Supreme Court  is vested, under the
Constitution, with a sole ° .and exclusive
constitutional jurisdiction in respect of Bills to
be exercised, inter alia, on being invoked by the
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President of the Republic, and also with a sole and
exclusive jurisdiction in the interpretation of the
Constitution. The President of the Republic is also
entitled to refer to the Supreme Court, in order to
obtain the view of the Supreme Court thereon, any
question of fact or law, which, in the opinion of
the President of the Republic, is of such nature
and of such public importance that it is expedient
to obtain the opinion of the Supreme " Court. The -
~Supreme Court alone has jurisdiction to hear and
" determine legal proceedings relating: to the
election of the President of the Republic. The
Chief Justice is vested with the power to express,
in certain circumstances, his opinion in regard to
the inability of the President of the Republic to
exercise temporarily the - powers, duties - amnd
functions of the President of the Republic. In the
Constitution, as it stood Dbefore the Sixth
Amendment, the Oath of Office - as set out in the
Fourth Schedule -~ to be taken or made and
subscribed by every person appointed to be or act
as the Chief Justice, President of the Court of
Appezl or 2 Judge of the Supreme Court or Court of
Appeal had to be taken before the President of the
Republic, who is also the person who appoints all
such judges. ’

One of the Articles referred to by the
provisions of Sub-Article (7) of Article 157A is =
Article 32.  Article 32(1) sets .out the person
before whom the President of the Republic is
required to take or make and subscribe the oath or
affirmation before the President of the Republic
assumes office. It is not unreasonable to suppose -
having regard to the circumstances .in which it
passed the Sixth Amendment - that the Legislature
did intend that the President of the Republic-
- should take or make  and subscribe the oath or

affirmation, set out in the Seventh Schedule also,
~ in the same manner as the President of thé Republic
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was required to do by the - provisions of Article
32(1). .

- ‘A consideration of the foregoing provisions
leads one to the conclusion - a conclusion which is
both reasonable and irresistible - that the
Legislature; even if it had failed to state
.expressly that the consequence of the failure to
comply with the aforesaid second requirement should
be the same as. that which is prescribed for
failures in regard to either the first or the third
of such requirements, did, nevertheless, intend
that the judges of the Supreme Court should take or
make and subscribe the oath or affirmation set out
in the Seventh Schedule also .before the President
~of the Republic, the same person before whom the
oath or affirmation was taken or made and
subscribed, in terms of Article 107(4), by them
before they entered upon the duties of their
Office . o

There is yet another circumstance which also
tends, though on a lower note, to support this view
of what the intention of the Legislature was. The
said second requirement was not found in the Bill
that was presented to .the Parliament for
discussion. It has been introduced only at the
Committee stage - a stage which is reached after a
discussion of both the principles of the Bill and
- the provisions of the Bill by the members of the
House.

-Reference must be made to two circumstances
which would seem to detract from the view that the
said requirement was intended to .be strictly
complied with. One is the . absence of an express
direction in regard to certain very responsible and
- key members of the Government, viz, the Prime
Ninister 'and the Cabinet Ministers, that they
should take or make and subscribe the oath or
¢sffirmation set out in the Seventh Schedule in a
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specific manner. It must, however, be noted tbét,
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as far as the persons holding such offices are.

concerned, the oath. or: - affirmation they were
required to make or take and subscribe, in terms of

Article 53 of the Constitution, before they entered -

upon the duties of their respective offices, was.

also not required’ by - that Article to be taken
before any particular person. As far as I have been
able to discover, the anly person, who has not been
expressly required to take or make and subscribe
the oath or affirmation set out--in the Seventh
Schedule before the "person or body" before whom
such person was required to take the official oath
or affirmation under the Constitution prior to the
Sixth Amendment, is a person who was, on the date
Article 157(A) came into operation, a sitting
Member of Parliament. In this connection it bhas to
be noted that, whilst.paragraphs (a) .and (b) of
Sub-Article (7) of Article 157A speak of “such
person or body", not one of the Articles set out in
Sub-Article (7) itseif speaks of "a body" before
whom an_ oath or affirmation is to be taken or made
and subscribed. It would seem that the "body" set
out in the aforesaid naraoraphs (a) apd (bh) was

meant to be the body,. viz. Parliament, referred to
in Article 63 and before which body a Memher of
Parliament had to take or make and subscribe the
official oath or affirmation. That- being so, the

non reference to Article 63 in paragraph (7) of.

Article 157A would seem to be an -omission., Under
Sub-Article 10 of Article 157A Parliameat can
extend the provisions of Sub-Article (7) to other
categories of persons. Be that as it may, having
regard, however to the = background and. the

circumstances - of which this Court can well take

judicial netice - in which Parliament came to pass
the Sixth Amendment, it is quite resonable to
suppose that Parliament “attached the utmost
sanctity and solimnity to the oath and affirmation
"set out in the Seventh Schedule, and did treat it
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as sacrosanct and as. important .as the oath er
affirmation -that ‘a -person had to take or - make and
subscribe before such person assumes the duties of
his offlce - whether publlc, Jud1c1a1 or otherw1se.

The resulting p031t10n then is .that. the sald‘
requirement - that-the -oath or affirmation embodied
in the - Seventh ‘Schedule be taken or - made and
subscribed by the judges of :the Supreme Court ( and
of the Court-of Appeal) before the President of the
Republic -~ is imperative, and must be strictly
complied with. ’ = S

The last date on ﬁhléﬁ fhe said oath or affirmafzon
could have been taken or made and subscrzbed by the
Judges of the Supreme Cburt.

Paragraph (7) of Article 157A requires -~ the
third of the'three requ1rements referred to above -
an officer or ‘pefsod“who -is.-holding office on the
date on which the $aid- Afticleicomes into force to
make or take and ‘subscribe. the “said oath or
affirmation "within ome month of the date on which
the - said Article comes .imto force". The said
Article came into cperation oa 8.8.83. It ‘has . been
contended before this Court, -oa behalf of the
Antornetheneraﬂ that the last date on which the
judges of the Supreme . Court could have made or
taken and subscribed the said oath or affirmation
was the- 8th September 1983, and that the period of
. one month expired at mid-night on the night : of = 8~
9th September,1983. That, in the computation of the
period of one month referred to in. this sub-Article

(7) of Article 157A , the first day, namely the 8th-
August, the date on whlch the said. Article .157A
came into operation, has to .be excluded is made
“clear by the Judgment of (E. H.T. ) Gunasekara,J. in
the case of !{S.V.Kunasingham vs. G.G. annambalam
(30) - a view. which is sound both in principle and
in law and should be followed. The word '"month"
appecring in the said sub-Article (7) should, in
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Interpretation Ordinance (Chap.2), be construed in
the context in which it appears to be a  "calenda¥
month", The question which arises now for
determination in this case is what the last date of
the said period of ome calendar month was ? Was it
the 8th-September-? Or, was it the "%th September
'83 ? Having regard to the principles. embodied in
the. 3gdgments.1n the cases-of .Burme .vs.: Munisamy’,
(6), Imperial.Tea Company Led. vs. Armady - (31),
Highland Tea Company of Ceylen. vs. Jinadasa (7)
decided by the Supreme Court, and also the judgment
of the House of lords in Dodds vs. ¥alker (8) and
having also considered the submissions made by
learned Counsel to this Court, I am now of opinion
that the last date was 8.9.83, and that the period
ef the calendar month contemplated by Sub-Article
(7) of Article 157A, expired at midnight of the 8th
September, on the night of the 8th-9th September
1983. At this stage I think it .fit and proper to
' place on record that, when I concurted in the
opinion expressed in the letter forwarded by the
Judges of this Court to the President of the
Republic on 9.9.83 in regard to the last date on
which such oath or afiirmaiion could be made or
taken and subscribed was the 9th September 1983, I,
for one, had been labouring under - a misconcéption
in regard to the effect .of the . judgment of the
House of lords in the said case of Dodds vs. Walker
(supra). "It does not seem to have appeared to me
then, as it aypears tc me now'.

~ Although the 1earned Queen's Counsel contended
that the said letter addressed by the judges of
this Court to the President of the " Republic
constitutes an exercise of the power vested in the
Supreme Court under and by virtue of the provisions
of Article 118(a) of the Constitution, suffice it
to say that it was not so intended by me, and- that
it cannot and must not be so econstrued. Article 118
spells out, in paragraphs (a) to (g), the various
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jurisdictions conferred upon the Supreme Court by
the Constitution. Thereafter,  the Constitution
proceeds to set out, from . Article 120 to  Article:
131, in detail the manner and form in which the-
various Jurlsd1ct10ns so conferred should be-
exercised. The exercise of the jurisdiction in
respect of constitutional affairs, vested by
Article 118(a), is provided for and regulated - by’
the provisions of Article 120 to 125.; Similarly, -
the succeeding Articles 126 to-130 provide. for - and
regulate the exercise of the other . jurisdictions
vested by paragraphs (b) to (g) respectively of
Article 118. When the Supreme Court exercises -its
jurisdiction under, inter alia, Article 120, 121,
123 and 125, the Supreme Court is required, by the
provisions of Artlcles 134, to notice the Attorney-
General who has under and by ‘virtue of the ssid-
Article the right to be -heard in all such
proceedings in the Supreme Court. The Attorney-
General was not heard, nor even noticed, on the 9th
September by the judges of this Court in regard  to
any of the matters set out in the said 1letter,
before the said letter was addressed to the
President of the Republic. It was pure and simple
an expression of opinion of the judges of this
Court ~ and also of several judges of the Court of
Appeal. It was not, in law, a determination made by
this Court in the exercise of the jurisdiction:
vested in this Court under and by virtue of the
provisions of paragraph (a) of Article 118 of the
Constitution. - '

Whether the period of the two months set out in the .
Article 126 (5) of the Constitution is mandatory or
directory.

A consideration of the principles, set out in
Bindra {supra) and also in .the Corpus Juris
Secundum (supra), relating to the determination of
whether a direction contained in a Constitution is
mardatory or directory, makes it clear that a-
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provision in a Constitution_ setting out in express
terms the time for the doing of a particular act,
and is silent as.to it being done at any other time
or in any other way, is mandatory and must be
followed. Furthermore, Bindra (supia) also, at page
574, deals with the interpretation of statutes
relating to judicial duties and proceedings, .and
states : that a statute directing judicial ‘action,
although it may be expressed in positive and
imperative terms, will be read as directory only
when the subject to which it relates is embraced
within the sphere of judicial discretion, for to

hold that the Legislature has the power to issue a
command as to a matter involving the excercise- of .

judicial discretion would be to permit the
Legislature to usurp the judicial function ; that a
statutory requirement relating to a matter of
practice or procedure in the Courts should be
interpreted as mandatory if it confers upon a
.litigant a substantial right the violation of which
will injure him or prejudice his case ; that a
statutory provision regulating a matter of practice
or procedure will, on the other hand, generally be
read as directory when the disregard of it or the
failure to follow it exactly will not materially
prejudice a litigant's casc or deprive him of a
substantial right. -

The Fundamental Rights, which are declared and
recognized and set out in detail in Chapter 3 of
the Constitution, have been, by Article 4(d) of the
Constitution, directed to be respected, secured and
advanced by all the organs of government.-Provision
is made by Article 126 (2) for a person, who
alleges that a fundamental right of his has been
infringed or is about to be infringed, to present a
petition, within one month thereof, to the Supreme
Court for relief or redress. Sub-Article (5) of the
said Article 126 states that the Supreme Court
"shall hear and finally dispose of" any such
petition for relief 'within two months of the
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fiI{ng of ldch petiti The party aggrleved has,
‘therefore; to.come: before.the Supreme Court. within
one month of the.: alleged infringement or the
threatened 1nfringement, ;and " the Supreme Court
‘itself 1is ‘directed to. bring to. an end all
proceedings i~ respect of -Such petition within the
period speclfled therejn, viz; ‘within a period of
two mpnths.-a»f-‘ L S :

The juriédiction, - in respect of Fundamental
Rights, is a jurisdiction vested in the Supreme
Court for the first time by the Constitution - of:
1978, It places time limits in regard to the taking"
of steps by .an aggrxeved party, and to the
performance of” ‘specified “duties by. the Supreme
Court. The reason why such limits in regard to time
have been placed is not. .far to seek. The State is
immediately -.and coms1derably . concerned in
proceedings aﬂéer Article 126. The act or acts in
respect ‘of which relief is sought are acts of the
officers of the State. The relief granted in the
ultimate analysis, is an .award against the State.
it is, therefore, in the best interests of the
State that such proceedings be expeditiously
proceeded with and: determined once and for all’
within a period, .which is clearly "specified and .
known beforehafd to every -citizen and the “-State:
Offlcets. mmst povarful argument against the

X d s d: :and-:unalterable: date for the
Srtormance. of: the:acts:and duties 1mposed upon the-
Qgirt is that such step ds bound- to. cause unfair
' 4 undue hardship to . ‘those seeking relief from

Ceurt against the Statel and make them pay for the

. faults of .thers over “whom they have no control,
and also penalise them for no fault of their own.
That such situations ¢ould and do arise does not
admit of-any doubt or argument. That hardsh1p could .
and would. be suffered by innocent parties is fairly
clear and unquestionable. They are so plain and'\
obvious that it>is reasonable to suppose that they
would also have been evident to those who were
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responsible for the making of such laws, and - that
they would not have been unmindful of such dire
consequences. Such considerations would have
received the due attention of the legislators. Yet,
the Legislature, in its wisdom, has thought it fit
and proper to lay down such directions. The
Constitution has. imposed time 1limits for the
performance of various acts’'by the Supreme Court ;
and where the lLegislature considered . it necessary
to do so, it had mitigated the rigours of such
inflexible directions, as for instance, in Articles
122 (1)(c) and 129. True it is that members of the
public are not parties to such proceedings. Yet, it
(prov1des an insight to the inténtion of the
Legislature. Hapless victims of the working of such
inflexible rules would often find themselves unable
to obtain the relief which they hoped to obtain. A
petitioner, whe is unable to obtain the relief
.within the time limit imposed by 'a provision of
law, which also gave him the substantive right toi
sue for such relief, would find himself deprived of
a substantial right. That then is all the more
reason why such a direction - particularly when it
is a direction embodied in a Constitution - should
be strictly complied with.
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The provision contained in Sub—Artlcle (5) of
Article 126 of the Constitution - setting out a
time limit of two months within which a petition or
reference referred to therein should be heard and
finally disposed of ~ is, therefore, an imperative
provision and must be strictly complied with.

. No submissions were made by either Counsel as
to the legal effect - -e.g. : whether void,
voidable, nullity ~ of an Order made after the
effluxion of the period of two months where the
direction regarding the two month period is
mandatory. The argument proceeded on the footing
that, if the said provision was mandatory, then an
Order delivered after the expiry of the .said period
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..would not be valid.

Validity of the proceed1ngs of the 8th and 9th
. September 1983.

~ When this matter was taken up for hearing,
both Counsel - learned Queen's Counsel appearing
for the Petitioners and the learned Deputy
Solicitor-General appearing for the Respondents -~
agreed that the proceedings held on 8.9.83 were
. valid. There was also agreement between them as to
the basis upon which they state that such
proceedings are valid. They both agreed" that the
five judges of this Court, before whom the
proceedings were held on 8.9.83, were all de jure
judges. In regard to the proceedings of 9.9.83,
once again both Counsel agreed that the proceedings
of that date - which did not last more than half an
hour at the most, and throughout the whole of which
period learned Queen's Counsel for the Petitioners
was on his feet addressing Court, and also referred
to the written submissions, which he had submitted
to Court the previous day, and during which period
no order was made by the Court, no evidence
recorded, and no document produced and marked in
evidence ~ are also valid. They are, however, at
variance in regard to the basis on which- each
accepts such validity ; for, whilst learned Queen s
Counsel accepts it on the basis that the judges
were de jure judges on the 9th as well, learned"
Deputy Solicitor-General bases his acceptance ~on
the ground that the judges, though not de jure,
were nevertheless "de facto judges".

Although they are at variance in regard to
the basis upon which they say so, they are both,
nevertheless, agreed that the proceedings in
question - ie. of the 9th September 1983 - are.
valid. That being so, the answer to the question
posec, is thereby supplied. It is not, in my
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opinion, necessery to probe further. An examihation
of the merits and demerits of the respective bases
upon which the answer is so supplied, is really,
for the purpose of answering the specific question
referred to this Court, superfluous. It is quite
unnecessary. The Courts- will ordinarily refuse to
go into constitutional questions except when such’
decision is necessary to the final disposition of
the case, or where the recoyd discloses other
grounds of decision -, Bindra (supra) page 882.
Aithough the aforesaid statements made by bhoth
Counc2l, in regard to the wvalidity  of the
proceedings of the two days referred to, would be
sufficient to answer the first of the two questions
referred to this Court, yet, in view of the fact
that learned Counsel did m2ke <submissions at
consideravle length on severs!l issues which were
considered relevant for a decision of this
question, I shall proceed to consider them as well.

The comcept of de facto judges, upon which
the learned LDaputy Solicitor-General founds his
argument, is a doctrine which does not seem to have
been considered by our Courts earlier. Yet, it is a
doctrine which "has a long history and has been
appliad to a wide variety of offices" for several
centuries in the United States of America and in
England - United States of America even during the
time of the Civil War, and England from about the
eighteenth century. Dealing with this doctrine,
.Rubinstein : Jurisdiction and IIlegality (1965):
quotes at page 206 the following summary from the
Corpus Juris Secundun : "A judge de facto is one
acting with colour of right and who is regarded as,
and has the reputation of exercising the judicial:
function he zssumes ; he-differs, on the one hand, -
from a mere usurper of an office who undertakes to
act without any colour of right ; and on the other,
from an officer de jure who is in -all respects
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legally appointed and qualified ‘to exercise the

-office. In.order that there may be de facto judges,

. there must be an office which the 1law recognises,

.and when a court has no legal existence there can

be no judges. thereof, either de jure or de facto.
There cannot be a de facto judge when there is a de

jure judge in the.actual performance of the duties

of the office". Rubinstein thereafter proceeds to.
discuss the several decisions of the Courts in

which this doctrine has been applied - among which

is the decision of the House of Lords in. the case

of Scadding vs. Lorant(32) This doctrine 1is also

discussed in Wade : Administrative Law (4 edt) p

287-289, where, at page 289, the learned author

quotes the definition of a 'de facto' officer given

by Lord Ellenborough C.J. in -the case of ' R. v.
“Bedford Level Corporation (33) :

"An officer de facto is one who has the

. reputation of being the officerr he assumes
to be and yet is not a. good officer in point
-of law". -

This doctrine is also discussed by
A.J.Mdarkose : Judicial Control of Administrative
Action in India (1956), where, at page 356, the
learned author states that the validity of ~a de
facto office cannot be questioned in a collateral
proceeding and that the application of this rule is
mainly to judicial offices. The case of :Bhaskara.
Pillai vs. The State of Travancore. (34), which
involved a retired puisne judge of the High Court
of Madras, who was subsequently appointed to be the
Chief Justice of the High Court of the United State
- of Travancore and Cochin, and the dismissal of a
criminal appeal by a Divisional Bench, of which -the
said Chief Justice was a member, is cited as a good
_illustration-of this doctrine.

Tt scems to be glear that the essence of this
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doctrine is that- the person. (who ia to—he regarded
as a de facto judge) should ~ sct wfth c¢olour of
right, and should be regarded as and should have
the reputation of exercising the functions of ‘the
judicial office he assumes, and that both such
person and those who regard him as having the right
to hold the office he holds should be ungware of
the defect which renders such -tenure mno longer
valid. The moment the defec:, which renders’ such

tenure invalid, becomes known - weither to the
holder himself %r to those who. have regarded it as
. being valid - the .de facto character ~ would

forthwith cease. If, as is. borne out - by the
authorities ‘set out in the textbook referred to
above, even a defect in the original appointment is
not a bar to the operatiﬁn of this @etrine, then
-the doctrine shopld apply with even stronger force
in the case of an initially valid appointment which
is subsequently rendered defective by a supervening
factor. Having regard to the principles underlying
this doctrine and their application to the relevant
facts and circumstances of this case - and also in
view of the opinion I have already expressed
regarding both the mandatory mnature of the second
of the three requirements set out in Sub-Article
(7) of Article 157A, and the last date of the
period of one month referred to 1in the. selfsame
Sub-Article (7) - it seems to # that the
contention of the learned Deputy - Solicitor—General
- that, during the period. the five jﬂﬂi&s of this
Court sat on the Bench on 9.9.83 the said judges
had ceased tv be de jure judges and were only de
- facto judges - is entitled to sutceed, and that, at
any rate by midnight of the 9th September,1983 - on
the night of the 9th-10th September - the judges
had ceased to be de facto Judges as well..

The preliminary objectxons put tbrvurd on behalf
of the Respondents.

Several preliminary obf)ectinus vere put
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fofﬁafd, on behalf of the Respondents, to the
judges of this Court determining any question
relating to their status as .de jure judges of the
Supreme Court frem the midnight of 8th September,
1983 up to the time the judges accepted the letters
of appointment from the President of the Republic
on 15.9.83. The objection, which was strongly
urged, is : That the judges of this Court are -
precluded from determining any question relating to
their status as de jure judges of this Court from
the midnight of the 8th September to the time at
which fresh letters of appointment were given by
the President on the 15th September, by reason of
their conduct on the Sth September, and up to and
including the 15th September, and also by reason of
the fact that, as they now derive their authority
from the letters .of appointment granted by the
President on the 15th September, they cannot seek
to exercise their judicial power on some other
basis.

This particular question really does not
arise to be considered by me in view of the opinion
I have already expressed in regard to the -several
issues already dealt with by me. Yet, I would very
briefly indicate my views on this matter too. The
letter addressed by the Judges of this Court to
the President of the Republic on the afternoon of
the 9th September,1983 - and which is said to have
been delivered to the President’ of the Republic
around 3.30 p.m. - has been referred to at the
argument before this Court, and it speaks for
itself, The first step in this "transaction", which
commenced around. 11 a.m. omn 9.9.83 and ended
shortly after 8.30 a.m. on 15.9.83, was, in fact,
taken by the judges themselves. It is also a fact
that the oath or affirmation, set out din the
Seventh Schedule, was not taken or made and
subscribed by the judges before the President of
the Republic even on the 9th September. It is
indee’ profitless now to consider why the judges
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could not in fact do so. Indeed, several facts and

circumstances relevant and necessary for a full and
effective determination of it are not before this

Court, and mzy indeed not be legally available and

admissible. Thereafter, on the 15th September , 1983

the judges of this Court took or made and

subscribed both the Fourth Schedule oath or

affirmation and the Seventh Schedule oath or

affirmation before the President of the Republic,

and the President of the Republic .issued to each of

the judges a fresh Act of Appointment, in terms of

Article 107 of the Constitution, as a Judge of the

Supreme Court with effect from 15.9.83. This

appointment was accepted by me, without demur. No

indication was given by me to the President of the

Republic that I considered myself still a judge of

the Supreme Court under and by virtue of the
--earlier Act of Appointment, which had earlier been

issued by him, and that that Warrant was still

valid and effective. If that were my position, it

behoved me at least to acquaint the President of

the Republic, who was taking steps to appoint me
afrcsh with effect from rhat day, of my position.

Furthermore, if that were my position, then my

conduct amounted to no more than this : I, being
aware that my earlier appointment was still valid,

stood by silently, whilst the President of the
Republic, purporting to act under the provision of

the Constitution under which the President of the

Republic could appoint judges to the Supreme Court, -
took steps to appoint me afresh with effect from
that date, and then, without any form of demur or
even any indication of my position, I proceeded to
accept such appointment. That being the factual
-position - quite apart from the legal position ~ I
entertain grave doubts about the propriety of .
thereafter proceeding to maintain that I derive
~authority to function as a Judge of this Court not
from the appointment made on the 15th September
1983. but from the earlier appointment made on 7th
September 1978.°
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Learned Deputy .Solicitor-General relies_
mainly on Estoppel to support his contention on.
this point. ;At paragraph 1515 ‘Halsbury (4 edt)
refers to- the non availability of a plea 'of
estoppel as against a Statute. Having regard to the
discussion contained in that paragraph, - I. do not
think that the matter before us is covered by that -
principle. In regard to the principles of - Estoppel
it has to be noted that, ~although Estoppel .has .
often been described as a rule of evidence; the
modern approach has been to view the whole toncept
as a substantive rule of law, and as a pr1nt1p1e<of
justice and equity - .Halsbury (4 edt) “Vol.. 16 _
.parsgraph 1501, Page 1008, note 4. At paragraph
1507, Halsbury-(supra), discusses the species. of -
Estoppel known as '"approbation. and reprobation™;
and sets out the two propositions expressed by this
principle viz : the person having a choice between
twvo courses of conduct, is to be treated as having
made an election from which he cannot resile, and
that he will not be regarded, in general at. any '
rate, as having so elected unless he has taken a
benefit under or arising out of the course of
conduct which he has first pursued and with which
his subsequent conduct is incoasistent.

Halsbury (supra) also d1scusses, undet the
chapter on Equity, at - paragraph 1473, the term
“"acquiescence”, and states that this term is
properly used “yhere a person having a right ‘and
seeing another person about to commit or ‘in -the
course of committing an act infringing upon that
right, stands by in such a manner as really to
induce the person committing the act, and who might
otherwise have abstained from it, to believe that
he assents to its being committed; a person so
stanling by cannot afterwards be heard to complain
of the act. In that sense the doctrine  of
acqu;escence may be defined as quiescence - “under
such circumstances that assent can be reasonably
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inferred from it, and is no more than an instance.
-of the law of estoppel by words or conduct, the
principle of estoppel by representation applying
both at law and in equity, although its application-
to acquiescence is equitable". Spencer Bower:and
Turner on_.Estoppel by. Representation (2 edt) in
discussing the principles relating to the concept
of "acquiescence", - at page 263, quotes the
following passage from the judgment of Thesiger
L.J.in the case of De Bussche vs. Alt (35) : ~

"If a person having a right and seeing

another persoh about to commit, or in

the course of committing an act infringing

upon that right, stands by in such a manner
as really to induce the person committing the
act, and who might otherwise have abstained

from it, to believe that he assents to it-
being committed he cannot afterwards be heard

to complain of the act. This, as Lord

Cottenham said in the case already cited, is

the proper sense of the term ‘'acquiescence' -
and in that sense it may be defined as

quiescence under such circumstance as that

assent may be reasonably inferred from it,

and is no more than an instance of the law of

estoppel by words or conduct". ~

The Act of Appointment granted by the

President of the Republic, and accepted by me, on°

. 15.9.83 does affect my rights under the original

- Act _of Appointment granted to me on the 7th

September 1978 ; for, it expressly states. that it
is an appointment with effect from 15.9.83.

The principle urged by the learned Deputy
Solicitor-General does not affect the Supreme Court
as such, ¥t only affects the judges, who constitute
this Bench, individually.

Having regard to the facts and circumstances
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relevant to this matter, and to the principles
relating to the legal concepts of "approbation and
‘reprobation", and "acquiescence", it seems to me
that, had it been necessary for me to rule on the
preliminary -objection raised on behalf of the
Respondents by the learned Deputy Solicitor-General
~ that I cannot be heard to say that I am
exercising my authority as a Judge of this Court,
from and after 15.9.83, upon an appointment other
than the appointment granted to me by the President
of the Republic on 15.6.83 - I would have been
inclined to hold that it is entitled t0»succeed.

Re removal of " judges'as set out in~ Article- 107(2)
end (3) of the Tonstitution.

It was submitted that, even if a Judge of the
Supreme Court “shall cease to hold office", the
procedure set out in Article 107 (2) and (3) had to.
be followed to remove such judge, and that, if such
procedure 1is not followed, such  judge still
remained a judge Article 107 of the Constitution
is a provision vwhich guarantees the independence of
tha 1urhrlarv bv assnri ng cnrur"fy of tnnure and

(334 ~ad

lays. down that a judge is removable only "on the
ground of proved misbehaviour or incapacity", and
that too only by following the procedure so- laid
down. This Article, therefore, provides for the
"removal" of a judge. This is the only way in which
a judge, who is in office, could be removed. Upon
being so removed the judge would cease to hold
office. This was the position until the Sixth
Amendment brought in paragraph (7) of Article
"157(A), which by the operation of the rule mutatis
mutandis provides for a situaticn in which a judge
would "cease to hold office". Such cessation is by
operation ‘of law. It does not call, for the
intervention of another agency. The law itself
states that, the moment a certain situation arises,
it would result in a loss . of.-office. It is an
avtomatic result broughkt about by operation of law.
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.The result is a total deprivation of "all the
authority which is attached to such office. It is
not merely a case of ceasing to discharge the
functions of the office. Thus the Sixth Amendment
provided an additional ground upon which a judge
would cease to hold office - in addition to the
cessation brought about by a removal from office in
terms of Articie 107. A judge who, by operation of
the Sixth Amendment, has, in law, ceased to hold
office, does nct have to be ‘removed" by the
procedure 1aid down in Article 107. He  has
"removed" himself ; and no further ‘“removal" is
required. These two Articles - 107 and 157A - are
not inconsistent with ona another. There is no
conflict as between them. They can both stand
together, and work and be worked harmoniously.

Answers to the two questions referred to -this Court..

1. The proceedings of both 8th and 9th
September, 1983 are valid. :

2. The provisiong of article 126(5) of the
Constitution - relating to the period of
two months - being dimperative, an Order

delivered after the expiration of the said
period will, in law, be invalid. -

ABDUL-CADER, J.4

Though the Judges of this Court had taken
their oaths under the Sixth Amendment before
themselves in August, they wrote to the President
intimating that fact, but, nevertheless, offering
to take the oath before him {the President) on the
Oth, stating that that was the last date within .
" which this oath can be taken. In this letter, there
was no suggestion whatsoever that the requirement
to take the oath before the President was
directory.
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The Deputy Solicitor-General told us "at -the_
hearing that the Attorney-General had -advised the
President that since the oath had not been taken
before the President on -or before the 7th, the
Judges had ceased to hold office in terms of
Article 165 (1) of the Constitution.

It was in these circumstances _that the
President decided to re-appoint the same Judges on
fresh warrants of 15.9.83 and administered the two
oaths, one under Article 107 (4) as on assumption
of office and the other in terms of "the Sixth
Amendment. Clearly this act was intended to be a
fresh appointment on the basis that we had ceased
to hold office for failure to take the oath in

" terms of the Sixth Amendment before the President,
though we had taken this oath before ourselves.

When the Chief Justice referred the two
matters in issue to the Full Bench, in -respect of
the question whether the oath before the President
is mandatory or directory, the task of deciding the
basis of our own status came up for consideration.

It is en unpleasant task to sit as a Judge in
my own cause and to discuss the proprieties of my
own conduct, -

The Deputy Sollc1tor—General raised two
preliminary objections:

(1) The Court is precluded from discussing -
the conduct of the Pre51dent (Article 35);
and

(2) The Judges cannot look behind their fresh
appointments and decide whether they hold
appointments in any capacity other than their
fresh appointments.

I wish I could have accépted these
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objections, but the law appears to be otherwise and
it has become necessary to discharge my duty,
however unpleasant it be. In doing so, 1 have
attempted to consider the matters in issue with the
utmost objectivity "without fear or favour,
affection or ill-will." ' -

As regards the first objection, I agree with
" Sharvananda,J. To hold otherwise will negate the
fundamental concept of the sovereignty of the
pcople.

As regards the second objection, when the
question as regards the mandatory nature of the

oath comes up, whatever time it be, as it is the
Supreme Court that alone is empowered to decide
this issue, it is the Judges of this Court who will
‘be called upon to decide it. While the Deputy
Solicitor~General conceded that a bench of new
Judges can hear this question, he maintained that
-we cannot hear it. Now that the question has been
raised at this present moment, we are the only
Judges availabie to decide this dispute. Therefore,
the capacity in which the Judges hold office gives
way to the duty of the Court to decide the issue,
It is the Court that decides it, though it consists
of Judges who hold office on' the appointments of
the 15th September.

The principal judgments of the Chief Justice
and Sharvananda,J..deal with the nature of the oath’
extensively. It will be sufficient if I add the
following:

(Craies on Statute Law at pp.266 and 267)

."Where a statute does not consist merely of
one enactment, but contains a number of
. different provisions regulating the manner in
- which something is to be done, it often
happens that some of these provisions are to
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be treated as being directory only, while.
others are to be considered absolute and
essential; that is to say, some of the;
provisions may be disregarded without
rendering invalid the thing to be done, but
others not. For '"there is a known
distinction", as Lord Mansfield said in R. v..
Loxdale "between circumstances which are of
the essence of a thing required to be done by
an Act of Parliament and clauses merely
directory." In Bearse v. Morrice, Taunton J.
said that he understood '"the distinction to
be, that a clause is directory vwhere the
provisicns contain a mere matter of direction
and nothing more, but not so where they are
followed by such words as, ‘that anything
done centrary to these provisions shall be

null anéd void tc all intents',™ .

He states as follows at pp. 532 and 534:

wWiere there is an enactment which may entail
penai consecuence,you ought not to do
viclence to the languege in order to bring
people within it, but ought rather to take
care that no one is brought within it who is
not brought within it by express language."

"If the words have a natural meaning, that is
their mearing and it is not to be extended by
any reasoning based on the substance of the
transaction. If the language of the statute
is equivocal and there are two reasonable
meanings of that language, the
interpretation which avoids the penalty is
to be adopted." ' '

. Takipg all these into consideration;'l agree
with the Chief Justice that the oath to be taken

before the Presiden is directory and not
mgndatory. ‘
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I agree with thélbrder made by ‘His Lordship
the Chief Justice that the t¥o months provision in
"Article 126 (5) is directory.

As I have said earlier, the date 9th we gave
the * President was wrong. This  was done
inadvertently as there was absolutely no time to-
refer to the various authorities. The date of
certification being the 8th August, it  was
considered that a calendar month from 9th August
(excluding the 8th August which the Deputy
Solicitor~- General conceded . was correct
computation) would be 9th September. I now know
that the correct last date will be 8th September.
However, this has now no bearlng on the question of
the nature of the. cath.

In the letter 'of the Oth. there was no
suggestion vwhatsoever that the oath was anything
'other thaa mandatory.

‘A quotation from Hldaytullah,c J. .is apt:

“This Court does. not ciaim to be always vight
although it does not spare every effort to be
right according to the best of the ability,
knowledge and judgment of the judges. They do
not think themselves in posaession of . all
truth or hold that wherever others differ froa -
them, it is so far error. No one 1is more

conscious of his limitations and " fallibility, .-

than a judge but because of his training and
the assistance he gets fron learned counsel he
is apt to avoid mistakes -one than others..."

RODRIGO, J.,

' The matters that have arisen for decision in
these proceedings relate to the jurisdictional
capacity of this Court to continue the bhearing of
the application before us which alleges a- breach of
certain alleged fundasental ﬂights of the peti-.
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tiorers en its merits. The application commenced.
its hearing on 8th Sept. 1983 on a preliminary
matter of law and adjourned at the end of the day
to be resumed on the following day, namely, 9th
September, witheut any premonition of the "Cassan- '
dra Crossing” to which it was to. be diverted.
by circumstances completely extraneous to. the
application itself. .

. A copy of the Sixth ;Amendment to - the
Constitution that had reached the Judges' Chambers
on 8th September, was discovered by the Bench after
20 minutes of hearing of the application on 9th
September,to require the Judges to - take .the
prescribed Seventh Schedule oath. before His
Excellency. They had taken, every one.of them,.-this
oath much earlier before fellow Judges, being
unaware of this particular requirement. Fhe Bench
then adjourned to resume its sittings at 1 p.m. on
the same day to enable them (and the. other Judges )
to take the oath before the President in the
meantime. This was, however, not to be for reasons
appearlng later on. The Bench resumed its .sittings
only on ia Se'\t. when it bhecame ' evident that the
deadline of 22 Sept.could not be met which was the
last date of the two month period stipulated in the
Constitution -for the final disposal- of ~ this
application. See Art 126(5). So, Counsel for the
petitioners, not surprisingly, contended that the
said stipulation is only direttory and accordingly
the Court had jurisdiction to continue to hear the
application and deliver‘its orcder after the expiry
of  the two months' " periocd. Counsel for the
respondents, ' the Deputy Solicitor-General (D.S.G.)
would not agree. In the upshot, the point becama .
crucial. A subsidiary point questioning. the
validity of the proceedings of 20 minutes on. Sth
September was also raised. Both sides ‘agreed that
the short proceedings on this day . were valid but
each for a different reasvn aid the reason it was
that became controversisl. In the result, My Lord
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the Chief Justice, referred. both these  poimts and
two others for consideration by: a 9-Judge Bench.
Hence these. proceedlngs.

The 9-Judge Bench sat on 22 Sept. {which was
the deadline specified as. stated earlier) to hear
the four preliminary matters of law referred to it
for decision and not to hear .the petition :en its
merits.. If the matter of the 2 month period is
decided against the petitioners it - will finally
dispose of this application without a hearing. on-
its merits. Besides, the other subsidiary matters
raised will not need to be decided for disposing of
the appllcatlon. .

A prellmlnary acJectlon was taken by the.
Deputy Solicitor-General to .the Court hearing
submissions from the petitioners' Counsel . in
support of the reasons: advanced by -him for his
submiseion that the proteedings of 9th September
vere valid. To understand this contention it is
necessary -to elaborate what was foreshadowed
earlier as o the nature of the interruption of the
proceedings of 9th September:. The 5-Judge Bench
adjourned its sitting in the morning of 9th
September intending to resume its .sitting at 1 pem.
I have referred to this earlier.- The app01ntment~
with the President requested for oath-taking beforew
.him on 9th September did not materialize, = His’
Excellency - being - advised : by the -Attorney-
" General (A/Gen), -as -it' transpired subsequently,
that the Judges were tardy by two days,. the. -last.
lawful point of time being the -midnight .of .7th-
" September, ' The President . by a $§eparate - warrant
-dated 15th September restored the Judges or ‘so it
seems to their- office .in the mornlng of . lSth
September at- 9 a.m. - : s

Now this simple- act of restorlng the Judges~
to their office is looked at in opposing -ways by
the two Counsel. One would think that it .did not
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matter how each looked at.it as long as both would
agree that the proceedings of 9th September were
valid. For a matter of that the proceedings of both
8th and 9th September might well have been written
off, it being remembered that the hearing started
initielly only on 8th September, one day before the
9th September and the hearing itself was only into
submissions of a preliminary nature. The .inquiry
wvhether as a continuation or de novo could not be
completed in the circumstances within the period of
the two months prescribed. Any way, each would
stick to his ground and each for a different reason
and the reason now becomes more important than the
validity of the proceedings itself which it had
been meant to support. The reason advanced by
~petitioners' Counsel which I will set out presently
was observed by His Lordship the Chief Justice:  to
"stir up a hornet's nest and the -Deputy Solicitor-
General would rather avoid, if he could that kiad
of controversy.

The hornet s nest. is this. The Sixth
Amendment it is argued, states with referemce to
Judges of the Supreme Court ( and of the Court of -
Appeal ) that if they failed to teke the Seventh
Schedule oath or -make the affirmation within a
:calendar- month of the date on which the new Article
" 157(A) comes into force before the President they
shall cease to hold office. See Art.157(A)(7) and-
Art.165 of the Comstitution. The "month" mentioned
here is understood as a—~calendar month. See the
Interpretation Ordinance s.2(p). Assuming that' the
oath taken before the President on 15th September
is not- an oath taken within a calendar. month
specified in the Article, petitioners' - Counsel
contends that notwithstanding such non-compliance
the Judges never ceased to hold office as they had
admittedly taken the oath itself well within time
- and the requirement that it should be taken- before
the President, being only directory, no forfeiture
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of office resulted therefron. Tb support " and
- develop this contention, it was rightly feared by
the Deputy Solicitor-General, his opponent - would
have to make long and arduous excursions’ into
fields of law covering a wide range and resurrect
facts which he would rather let 1lie in their-
graves. Hence his preliminary object1on to stirring
up a hornet's nest.” The ~Deputy . Solicitor-
-General .would therefore object to any argument that
" the Judges did not cease to hold office om 9th
September and support his objection on - the prin-
cipal ground (he had three grounds of objection)
that the Judges were new appointees deriving their
nev appointments from the warrants dated 15
September and, they having accepted their new
warrants without so much as even a mufmur, are now
precluded from reprobating it, asserting or rather
adopting a submission which sc¢ asserts, that they
continued in office without 4 break throughout.

It must be recalled that the whole body of
Judges of the two Courts communicated in writing to
the Presidenat that they were within time when
seeking to take oath before him on 9th September..
The President on receipt. of this communication
acted constitutionally by putting it before the
Cabinet. The Cabinet left the matter in the hands
of the President. Thus the President had the
authority of the Cabinet to do what he eventually
did. He was now faced with the opigion of the two
Courts expressed in the communication addressed. to
him,

The President may have accepted this opinion
in issuing fresh warrants to the. Judges, to
everyone of them, on 15th.September. True they were
dated as of that date. That may be as a true record
of the event, and may not have.been meant to break
‘the continuity in office of the Judges. Be that as
it may. We now know that 9th September was too late -
by one day, the calendar month reckoned from 8th
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August ending as it does in law on 8th September
midnight. See Kunasingham v. Ponnambalam(30), Dodds.
V. Walker(8).We are however not unanimous in this
. .view,  Therefore the . question whether it was.
- mandatory to take the oath before the President
becomes crucial on this aspect of the case, It was
_the easiest thing for the Draftsman to have .added
just another line at the end of each paragraph (a)
~and (b) of s.7 of Art.157(A) of the Sixth Amendment
'to say that "where such cath or affirmation is not,
.. taken, .such offlcer shall cease to hold office."
“Instead, a '"mutatis mutandis" ‘provision is
'introduced -at the end of the two paragraphs making
_the limits of the effect to be .given to them
uncertain and controversial. See Touriel v.
Internal Affairs Southern Rhodesia (27). What is
applied to the. two paragraphs is Art.165. This
Article is a tranmnsitional ©provision in the
Constitution and when once its transit was over it
was meant to be ineffectual and dead. It at no time
applied to Judges of the Superior Courts. That this
is so becomes abundantly clear from Art.165(2) as
it is the Minister of Public Administration that
can exercise his discretion in excusing non-
compliance and the Minister is not the proper
authority to exercise his discretion in respect of
Judges of Superior Courts. I am of the view however
‘that the proviso to the two paragraphs (a) and (b)
of Art. 157(A) makes a difference in so far as it
seeks to apply Art. 165 to Judges of the _Supreme'
Court and the Court of Appeal. "Mutatis mutandis”
means "with necessary alterations in point. of
detail". See Wharton's Law Lexicon. It may be still
more different if what is made applicable is: Art.
157(A)(7) to Art.165, assuming . Art.165 was a
permanent provision. When a transitional provision
has served its. purpose it ceases to exist. It is no
longer a living provision of law in the
Constitution. In effect it is- like a repealed
statute or law. But an enactment cannot seek to
revive a provision of a repealed law mutatis
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-mutandis’ or otherwise to  one of its provisions.
-However, neither side rested his submission on. that
basis and, I will, - therefore, ..leave it .out  of
account. S50 I-will-losk:ai .this problem in ihe way
it was put: Art.165(1) speaks of a judicisl officer
~who fails’ to,

(a) take the oath
(b) within a time and,
(e) 1051ng offlce.

There is. no»teference te the person beioﬁe
whom it is te be taken in this Article. The cpeming
words are " every..........judicial officer......as
is required by the Constitution to take the ~oath",
It is significant that it dees not say " -to . take
the oath as required by -the Constitution“. But
Art,165, is made applicable to such 'a persen
holding office on thc date ¢f coming into force of
this Article (157(A)) -., who must make the cath in
the. form set out im the Seveath Schedule before
such person.......as is_ referred to in that
Article, : '

The person to whom Art. 165 is'to be applied
is given ‘namely, a person who has failed to take
the oath as requlred by the -paragraph 7(a)(b) of
Art.157(A). What then is the detail in Art:165 that
has to be applied to this person who has failed - to
take the oath as tequlred in the~paragr¢ph7 ‘What is
the requirement in the paragraph? That'is- that he
should take the oath ( where he is'a Judge of the
Supreme Court or the Court ‘of Appeal - Art.107)
before the President. Given then that “the person
_has not met the requirement the only detail is the
one relating to ‘the penalty prescribed  under
Are.165. That penalty is forfelture ‘of eff1ce.

The "test to be applied for the purpose of ascer- .
talnung in any particular case what are "mutanda”

is "necessity" or "fitness". I think ths answer to
|
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this question must be that "necessity" is the test
and that considerations of "fitness" are - not
sufficient to justify a change...unless they are so.
cogent as to establish "necessity". See the case of
Touriel referred to.It is said again that "it is am
elementary rule of construction of statutes that
the judicature in their interpretation have to
discover and .act upon the mens or sententia legis.
Normally Courts do mnot 1look beyond - the litera
legis. See Motilal v, Cbmmissioner of 'Income Tax
(4). When we examine the sententia .legis of the
proviso and indeed of the Sixth Amendment, it does
seem so-obvious that the legislature intended to
penalise persons who did not take the Seventh
Schedule oath in the time prescribed and this when
coupled with the - -proviso containing the mutatis:
‘mutandis clause brings in the litera legis element
unavoidably meking it unnecessary to- do anything
more than to give effect to what the words plaialy

8ay. In the result I reached the view that the -

Judges ceased to hold office on 9th September.

2Ih view of ‘the opinion I have already reached
as stated, it is a futile exercise, though argued
at length, to consider the position arising from
the D.S.G.'s submission that the oaths already
taken by :Judges before fellow Judges who are
exofficio J.Ps are also not valid since J.Ps.
(Justices " of Peace) do not  administer
constitutional oaths or that arising from the -
submission that the Judges are ~estopped from
considerlng their status on 9th September by their
conduct in accepting warrants of appointment dated

. 15th September. -

There is still to be considered the two
' months requirement specified- in- Arts 126+ It iz gwid -
on tehalf of the petitioners that this is only -a
directory provision and that it must necessarily be~
so firstly because no sanction is prescribed for
non-compliance and secondly the legislature could



s ) Visuvalingam vs. Liyanage (Rodrigo, J.) . 303
!

not have been so unreasonable as to visit a
petitioner with the extreme penalty of no-relief if
relief is not obtained within the two months for no
fault of his where his application has not been.
disposed of within the said period owing to the
‘conduct of the Court over which he has no control
and, as in this instance, over which even the Court
had no control. What has happened on this occasion
is said to be a classic illustration of the need
for flexibility in the application of this pro-
-vision. '

‘Art. 126 appears in a Chapter (Chap.XVI) that
contains Article 121, 122, 125 and 129 each of
which stipulates time 1limits fer the thing
specified therein to be done. Art. 121 requires the
President ‘or a citizen to invoke the jurisdiction
of the Supreme Court, if he is so minded, within‘one
week of a Bill placed on the Order Paper of the
Parliament and the Supreme Court is required to
make and communicate its determination on such
reference within 3 weeks of the making of the
reference., Art. 122 requires the Supreme Court to
make and communicate its decision within 24 hours
or such longer period not exceeding three days as
the President may specify on an urgent Bill
referred to it for determination. Art. 125 provides
for determination by the Supreme Court of any
question of a constitutional nature referred to it
by any judicial tribunal within two months of the
date of reference, Art. 129(1) states that the
Supreme Court shall give its opinion on any matter
of public importance, be it a matter of 1law or
fact, referred to it by the President for its
opinion within the time specified by him in such
reference. In.all these cases the Attorney-General
is required to be noticed and heard; what is more,
any party to any proceeding under any of these
sections is also given the right to be heard either
in person or by an Attorney-at-Law. What is still
more noticeable is that any other person who is-
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“neither a party nor the Attorney-General also may
have the right in the discretion of the Court to be
heard in person or by his legal representative. If
the time limits specified in the said sections are
mandatory -and are meant to be strictly obeyed then
sc are the requirements that the various persons
and parties referred to must also be heard.

These are veighty considerations. As against
this, I cannot ignore the feel, as it were, of the
provisions in the Chapter on Fundamental Rights
that the legislature was soobsessed with a passion
to protect ard safeguard the fundamental rights of
the citizens of this country, that it was basic to
their thinking that relief delayed and not given
within the time stipulated is no relief at all to
the extent.-of making it an article of faith that
the Courts will find a way of giving relief within
the specified-time. This is the first time that the
Court was not able to meet the deadline through
fortuitous circumstances and a philosophical way of
looking at it is that one or two may fall by the
wayside but the proce531on wlll continue.

I am accordingiy of the view  that the time
limit of two months &specified 4n. Art. 126 is
mandatory and we have no.jurisdiction to entertain
this application any longer. L

Preliminary objections overruled.



