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Hire purchase agreem ent - Termination o f agreement - Requisite notice - 
Conflict betw een terms o f  agreement and the provisions o f the Consumer 
Credit Act. No. 29 o f  1982.

The plaintiff - appellant ("the appellant") had entered into a hire purchase 
ag reem en t on 2 7 .2 .1 9 8 6  with the d efendan t - re sp o n d en t ("the 
respondent") in respect of a  vehicle. The respondent informed the 
appellan t in term s of the agreem ent th a t un less the appellant paid 
a  sum  of Rs. 3 3 .0 0 0 /- being a rrears  of ren t w ithin 7 days, the respondent 
will take steps to recover the arrears  of rent. The respondent failed to pay 
the said sum . Thereafter the responden t seized the vehicle and arranged 
to sell it. The appellan t in stitu ted  an  action in the District C ourt against 
the responden t for a declaration th a t the seizure of the vehicle was illegal.

Held :

The h ire-purchase  agreem ent had not been duly term inated in term s 
of section 18 of the C onsum er Credit Act which required two weeks 
notice of term ination of agreem ent to be given and  th a t section 18 of the 
Act prevailed over c lause 11 of the agreem ent which stipulated  7 days’ 
notice.

Per B andaranayake, J .

"It is th u s  clear th a t none can con trac t outside the provisions of the Act"
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APPEAL from the judgem ent of the C ourt of Appeal.

S. T. C unaw ardena  for appellant

SaleemM arsoof. P. C.. ASG  with Uditha Egalahewa. S. C. for respondent.

Cur. adv. vult.

O ctober 22,1999
SHI RANI BANDARANAYAKE, J.

The plaintiff-appellant (appellant) entered into a  hire 
pu rchase  agreem ent on 27 .02 .1986 (PI) w ith the defendant- 
respondent (respondent) in respect of vehicle No. 26 Sri 8378. 
The respondent by letter dated  13.08.1986 (P2), requested  
the appellan t to pay on or before 20 .08 .1986  a sum  of 
Rs. 3 3 ,0 0 0 /-  w hich w as due from him, by way of m onthly 
rental and  arrears . He w as also informed tha t, in the event of 
any default, the respondent would be com pelled to take steps 
to recover the said sum  of money. The apprellan t failed to pay 
the said sum  as requested . The responden t thereafter, 
w ithout any fu rther intim ation, seized the said vehicle on
30.08.1986 and  sen t a le tter to the appellan t sta ting  th a t 
un less a sum  of Rs. 125 ,573/20 , together w ith garage charges 
a t Rs. 4 0 /-  per day, from the date of seizure, w as paid w ithin 
14 days from the date thereof, the said  vehicle would be sold. 
The appellan t in stitu ted  action again st the responden t on
12.09.1986 seeking a  declaration th a t the seizure of the said 
vehicle w as illegal and  a  declaration th a t the  responden t is not 
entitled to sell or transfer the  said vehicle. The appellan t also 
sought an  order to deliver the  said  vehicle to him  with dam ages 
a t Rs. 5 0 0 /-  per day from 31 .08 .1986  (P5).

The learned D istrict Ju d g e  held th a t the Hire P urchase  
Agreement had  not been duly term inated  in term s of section 18 
of the C onsum er Credit Act (The Act). Since the trial judge 
m ade no order in favour of the appellan t in respect of dam ages 
claimed by him, he appealed against th a t judgem ent to the
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C ourt of Appeal. The Court of Appeal held th a t section 18 of 
the Act is only directory and  non-com pliance of th a t section by 
the respondent does not m ake the term ination of the agree­
m ent invalid. The only question which arises in this appeal is 
w hether section 18 is applicable to the agreem ent entered into 
between the parties, or not.

Section 18 of the Act reads as follows :

"18. (1) W here a hirer m akes more than  one default in 
the paym ent of hire as provided in a hire- 
p u rc h a se  ag reem en t then , su b jec t to the 
provisions of section 21 and  after giving the 
h irer notice in writing of not less

than  -

(a) one week, in a  case where the hire is 
payable a t weekly or lesser intervals: and

(b) two weeks in any other case,

the owner shall be entitled to term inate the 
agreem ent by giving the h irer notice of term ina­
tion in writing :

Provided th a t if the h irer pays or tenders to the 
ow ner the hire in a rrea r together with such 
in terest thereon as may be payable under the 
term s of the agreem ent before the expiry of the 
said period of one week or two weeks, as the 
case m ay be, the owner shall not be entitled to 
term inate  the agreem ent.

(2) If a  h irer -

(a) does ^ny ac t w ith regard to the goods to 
w h ich  th e  h ire -p u rc h a s e  ag ree m en t 
relates w hich is inconsisten t w ith any of 
the  term s of the agreem ent: or



sc Raym ond Fernando u. B ank  o f  Ceylon (B andaranayake. J.) 15

(b) b re a k s  any  ex p ress  co n d itio n  of th e  
agreem ent w hich provides th a t on the 
b reach  thereof the  owner m ay term inate 
the agreem ent,

the owner shall be entitled to term inate  the 
agreem ent by giving the h irer not less th a n  30 
day's notice in writing specifying the p a rticu ­
la rs  b reach  or ac t w hich  en title s  h im  to 
term inate the agreem ent:

Provided, however, tha t in case where the breach 
or ac t specified in the notice is capable of being 
rem edied by the hirer, it shall be the du ty  of the 
owner to require the  h irer by such  notice to 
remedy the b reach  or act com plained of, before 
the expiry of the  said  period of th irty  days, the 
owner shall no t be entitled to te rm inate  the 
agreem ent.”

Admittedly, the responden t gave only one week’s notice of 
the term ination of the agreem ent, not two weeks notice as 
required by section 18. Learned Additional Solicitor G eneral 
subm itted  th a t the notice of 7 days w as given in term s of clause 
11 of the agreem ent P I . He contended th a t in the event of any 
inconsistency between the stipu la tions in clause 11 of the 
agreem ent and  provisions of section 18. the former m u st 
prevail over the la tter for several reasons. Firstly, he con­
tended th a t the object of the  Act w as not to remove com m on 
law or con tractual rights of parties. Secondly, he contended 
th a t the object of the  A ctw as to m ake supplem entary  provision 
for areas in a  h ire-purchase  transac tion  w here the com mon 
law or the con trac t failed to m ake provision. Thirdly, he 
contended th a t w herever the  Act m ade provision w hich 
in tended  to override any  co n tra c tu a l s tipu la tion , w ords 
“notw ithstanding  anyth ing  to the  con trary  contained in the 
h ire-purchase agreem ent” or w ords of sim ilar im port were 
used; ou r a tten tion  w as draw n to sections 7(3), 9 and  10(5).
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Learned Additional Solicitor G eneral also subm itted tha t 
section 25 of the Hire Purchase Act of the United Kingdom 
which corresponds to section 18 of the Sri Lankan Act. 
specifically provided th a t the provisions of th a t section "shall 
ta k e  effect n o tw ith s ta n d in g  a n y th in g  to the  con tra ry  
contained in the h ire-purchase agreement."

If the learned Additional Solicitor General is correct, the 
C onsum er Credit Act is a mere guide containing a series of 
pious resolutions bereft of any force of law. The long title to the 
Act reads “An Act to d e fin e  an d  re g u la te  the duties of parties 
to h ire-purchase  agreem ents and to provide for m atters 
connected therew ith or incidental thereto." Although "not­
w ithstanding  provisions" have been specified in some sections 
th rough  perhaps an  abundance of caution, section 2 of the 
Act is specific and  pervasive when it states.

“The provisions of th is Act shall apply in relation to all 
hire - pu rchase  agreem ents entered into in Sri Lanka 
after the coming into operation of this Act."

It is th u s  clear th a t none can contract outside the provi­
sions of the Act.

For the above reasons, the appeal is allowed. We set aside 
the judgem ent of the Court of Appeal and affirm the judgm ent 
of the D istrict Court. In all the circum stances we m ake no 
order for costs.

DHEERARATNE, J . - I agree.

WIJETUNGA, J . - 1 agree.

Appeal allowed.


