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DHARMASIRI AND OTHERS  
v

JANATHA FERTILISER ENTERPRISE LTD AND OTHERS

COURT OF APPEAL 
IMAM, J.
C.A. 2211/02 
JULY 13,2004

Application for writ of certiorari -  Failure of the respondents to comply with 
Supreme Court Rule 22(3) of 1990 -  Right to appear deprived -  Respondents 
sought leave to appeal to the Supreme Court against the said order -  Is It a 
final order? -  Could the Court of Appeal grant leave? -  Constitution, Art. 128 
(1) Civil Procedure Code -  Section 575 (5).

The petitioners sought writs of certiorari and mandamus. The Court of Appeal 
by its order of 24.06.2004, held that the respondents having failed to comply 
with the mandatory Appellate Rules cannot appear in the proceedings in oppo­
sition to the petitioner and fixed the application of the petitioners for inquiry.

The respondents sought leave to appeal against the said order to the Supreme 
Court.
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Held :

(i) The Court of Appeal has the power to grant leave to appeal only from 
a final order.

(ii) The impugned order is an interim order and not a final order.

APPLICATION for leave to appeal to the Supreme Court from an order depriv­
ing the respondents of their right to appear in opposition to the petitioners, with 
the petitioners’ case' being fixed for inquiry.

Cases referred to:

1. Siriwardena v Air Ceylon Ltd., -  (1981) 1 SRI LR 286
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3.. Brooke Bond(Ce) Ltd., v Stassen Exports Ltd., -  (1990) 1 SRI LR 61

4. Bank of Ceylon v Bank Employees Union -  SC App. No. 30/2002 
decided on.......

Dr. Jayantha de Almeida Guneratne, P.C. with Viran Corea for petitioners.

Sathya Hettige, Additional Solicitor-General with Euresha de Silva, State 
Counsel for 1st, 2nd, 4th and 5th respondents.

Cur.ad.vult

Order

On the 12th o f Ju ly 2004, a tto rney-a t-law  fo r the 1st, 2nd, 4th  
and 5th respondents tendered a Leave to Appeal application  
aga inst the o rde r of th is Court dated 24.6 .2004 in terms o f section  
22(3) o f the Suprem e Court Rules 1990. A s ta tem ent conta in ing  
the questions o f law were also annexed to this application. 
P residen t’s Counse l fo r the pe titioner made subm issions tha t this 
Court has No Jurisdiction to enterta in such an application as the 
orde r made by th is Court on 24 .6 .2004 was an Interim Order and 
not a Final Order.

The learned ASG con tended that the O rder dated 24.6.2004  
was a Final Order, as the respondents were precluded from  par­
tak ing in the main case as a result o f the aforesaid Order, and thus 
the respondents-had been deprived of a right o f audience.

Learned P res iden t’s Counsel subm itted that the aforesaid order 
is an Interim Order as the re lie f c la im ed by the petitioners in this
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case has not been inquired in to and thus the p roceed ings in th is  
case are not concluded. Learned ASG  subm itted  tha t in v iew  o f 
the a foresa id o rde r the 1st, 2nd, 4 th and 5 th respondents we re  p re ­
c luded from  tak ing part in fu tu re  proceed ings.

A rtic le  128(1) o f the Constitu tion s ta tes tha t an appea l sha ll lie 
to  the Suprem e Court from  any Final O rder o f the Court of 
Appeal in any m atte r o r p roceed ings if the Court o f Appea l g ran ts  
Leave to Appea l to  the Suprem e Cou rt ex mero motu. Hence th is  
Court has to exam ine w he the r the o rde r dated 24 .6 .2004 is a Final 
Order or an Interim Order.

Rule 22(1) o f the Suprem e Court Ru les o f 1990 re fers to a party  
aggrieved by a Final Order fo r Leave to Appea l to the Suprem e  
Court. In Siriwardene v Air Ceylon Limited1) the question as to  
whethe r an O rder is a Final Order was de te rm ined by Ch ie f Justice  
S ha rvananda  w ith  Ju s tice  P. C o lin -T hom e  and Ju s tice  P. 
Ranasinghe agree ing. The Judgm en t s ta ted “The tests to be  
app lied to de te rm ine whe the r an O rde r has the e ffec t o f a Final 
J u d g m e n t and so qua lifies as a Judgm ent under section 754(5) o f 
the C ivil P rocedure Code are as fo llows.

1) It m ust be an O rde r finally disposing o f the rights o f the pa r­
ties.

2) The O rder cannot be trea ted as a Final Order, if the su it or 
the action is still le ft a live suit o r action fo r the purpose o f de te r­
m in ing the rights and liab ilities o f the parties in the O rd ina ry  way.

3) The fina lity  o f the o rde r m ust be de te rm ined in re la tion to the  
suit.

Section 754(5) o f the C iv il P rocedure Code de fines a Judgm ent 
and O rde r as fo llows.

“Judgm ent” means any Judgm en t o r O rde r having the e ffect o f 
a F inal Judgm ent made by any C ivil C ourt and “Order” means the  
fina l express ion o f any decis ion in any civ il action proceed ing or 
matter, wh ich is not a Judgm ent.

In th is instant case the Petitioners have sought fo r w rits o f ce r­
tiorari, P rohib ition, and Mandamus. By the O rder o f th is Court dated  
24.06 .2004, I held tha t the a foresa id respondents having fa iled to
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com ply w ith the m andato ry appe lla te rules were deprived o f their 
right to  appear in these proceed ings in opposition to the petitioners. 
The O rder fu rthe r s ta ted that “The matter o f the application of the  
petitioners is to be fixed fo r inquiry” . Thus this case is not con- 
eluded by O rder dated 24.6.2004.

Hence I hold tha t the O rder dated 24.06.2004 is an Interim 
Order and not a Final Order. Furtherm ore the aforesaid respon­
den ts have o the r remedies ava ilab le to them . W ith this regard in 
Kulatileke v  Karunaratne and others<2> Jus tice  A .de Z. 
Gunawardene held “tha t the Court o f Appeal only has the power to 
gran t leave to appea l from  a Final Order, Judgment, Decree or 
Sentence o f the Court of. Appeal. The circum stances under which  
the Suprem e Court exerc ises its ju risd ic tion to grant specia l Leave  
to  Appea l is much w ider."

Furtherm ore in Brooke Bond (Ceylon) Ltd v Stassen Exports 
Ltd. and another*?') it was held tha t in law an In terlocutory O rder is 
one wh ich is made o r g iven during the progress of the action, but 
which does not the reby d ispose of the rights of parties. It is inci­
dental to the principal object of the action, namely the Judgment.

The learned Add itiona l So lic ito r Genera l referred to Bank of 
Ceylon v  Ceylon Bank Employees UnionW where, it was held by 
Justice  G unasekera w ith Justice Ismail and Justice Yapa agreeing  
tha t the fa ilu re o f the respondent to file a caveat opposing the grant 
o f Specia l Leave does not preclude the respondent from  being  
heard at the hearing of the appeal. However in the instant case, 
there has been no app lica tion fo r Specia l Leave to Appeal as yet.

The line o f dec is ions in our superio r courts have held that par­
ties should com ply w ith the Rules of Court.

For the a foresa id reasons, I d isa llow  the app lication of the 1st, 
2nd, 4th and 5th respondents and d ism iss the application for Leave 
to Appeal to the Suprem e Court. No costs.

Leave to appeal to the Supreme Court refused.
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